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IN  THE 

COURT  OF  COMMON  PLEAS. 


HILARY  TERM,  38  VICTORIA,  1875. 

(. February  1st  to  February  13th.) 


Present : 

The  Hon.  John  Hawkins  Hagarty,  C.  J. 
“ John  Wellington  G Wynne,  J. 

“ Thomas  Galt,  J. 


The  Canada  Farmers’  Mutual  Insurance  Company  v. 

Watson. 

Insurance  money  paid  under  mistake  of  fact — Right  to  recover  back — Note  given 
to  prevent  prosecution. 

The  defendant  insured  his  dwelling  house  and  contents  in  a mutual  insur- 
ance company,  stating  in  hi?  application  that  he  was  the  owner  of  the 
property  by  deed  in  fee  The  property  being  destroyed  by  fire,  defen- 
dant swore  to  the  same  facts  in  his  affidavit  of  claim,  and  obtained  $700 
from  the  plaintiffs  in  settlement.  The  plaintiffs  subsequently  discovered 
that  the  property  was  not  owned  by  the  defendant,  but  by  his  father,  and 
they  threatened  to  arrest  defendant  and  prosecute  him  for  obtaining  the 
money  paid  to  him  under  false  pretences  and  for  perjury ; and  defendant 
to  avoid  the  arrest  and  prosecution,  gave  the  plaintiffs  a note  for  the  $700. 

Held,  that  the  plaintiffs  would  not  recover  on  the  note,  for  in  the  absence  of 
the  policy,  which  was  not  produced  in  evidence,  it  was  not  shewn  that 
the  misrepresentation  as  to  title  avoided  it,  or  entitled  the  plaintiffs  to 
recover  back  the  insurance  money,  and  therefore  no  consideration  ap- 
peared but  that  of  avoiding  the  arrest  and  prosecution. 

Held , also,  that  for  the  same  reason  the  plaintiffs  could  not  recover  on  the 
common  counts,  as  for  money  paid  under  a mistake  or  misrepresentation 
of  fact ; but  a new  trial  was  granted  to  enable  plaintiffs  to  shew  the  facts 
more  fully. 

Qucere , as  to  the  effect  upon  the  validity  of  the  note,  of  the  threats  to  pros- 
ecute defendant ; if  it  had  been  shewn  that  the  plaintiffs  were  entitled 
to  recover  the  money  for  which  it  was  given. 

1 — YOL.  XXY  C.P. 
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COMMON  PLEAS,  HILARY  TERM,  38  VIC.,  1875. 


Declaration  : On  a promissory  note  for  $750,  made  by 
the  defendant  payable  to  his  own  order  at  ten  days,  and 
endorsed  to  the  plaintiffs. 

The  common  money  counts  were  added. 

Pleas  : 1.  Non-fecit. 

2.  That  the  defendant  was  induced  to  make  the  note  by 
the  plaintiffs’  fraud,  &c. 

3.  That  the  note  was  made  and  given  by  the  defendant 
for  the  purpose  of  compounding  certain  criminal  proceed- 
ings, which  the  plaintiffs  alleged  they  were  about  commenc- 
ing against  the  defendant  for  perjury  and  obtaining  money 
under  false  pretences,  which  they  alleged  the  defendant  had 
committed,  and  not  otherwise. 

4.  That  the  note  was  made  by  the  defendant,  at  the 
plaintiffs’  request,  by  their  threats  to  prosecute  the  defen- 
dant or  cause  him  to  be  prosecuted  criminally  for  perjury 
and  obtaining  money  under  false  pretences,  which  they 
alleged  the  defendant  had  committed ; and,  except  as  afore- 
said, there  was  no  value  or  consideration,  &c.,  and  the 
plaintiffs  hold  without  value. 

5.  Never  indebted.  Issue. 

The  cause  was  tried  before  Galt,  J.,  and  a jury,  at 
Guelph,  at  the  Fall  Assizes  of  1874. 

From  the  evidence  given  at  the  trial  it  appeared  that  the 
defendant  applied  to  the  plaintiffs  for  an  insurance  on  his 
property,  and  signed  a proposal,  which  was  put  in,  and 
was  as  follows  : — 

On  dwelling  house < $600 

Contents  300 

Barns  and  sheds  250 

$1,150 

situate  on  the  W.  J of  lot  No.  20,  con.  1,  Caledon. 

Title,  by  deed,  or  how  ? Answer.  Deed. 

Encumbered  or  not  ? Answer.  Not. 

Occupied  as  owner  or  tenant  ? Answer.  Owner. 

On  the  4th  March,  1873,  a fire  took  place,  and  on  the 
17th  March,  the  defendant  made  a claim,  putting  in  his 
affidavit,  in  which  he  swore  to  the  loss,  and  that  at  the 
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time  of  the  fire  he  was  the  bond  fide  owner  of  the  property 
destroyed  or  damaged,  holding  the  same  by  deed  in  fee 
simple,  and  that  no  other  person  had  any  interest  whatever 
therein. 

He  swore  that  his  loss  was  $1,098.00,  therein,  $198  on 
chattels,  and  $900  on  buildings. 

On  the  25th  March,  1873,  the  claim  was  settled  by  the 
defendant  accepting  $700  in  full  for  his  loss  on  the  house 
and  contents. 

The  plaintiffs  afterwards  discovered  that  the  defendant 
was  not  the  owner  of  the  property,  and  that  it  belonged 
to  his  father.  The  defendant  had  lived  on  it,  paying 
no  rent,  for  15  or  16  years.  It  was  wild  land  when  he  en- 
tered. He -made  improvements  and  built  the  house  insured. 

The  plaintiffs  were  a Mutual  Company,  and  it  was 
sworn  that  the  state  of  the  title  was  most  important,  and 
that  the  plaintiffs  would  not  have  paid  the  amount  if  they 
had  known  the  true  state  of  the  title. 

Their  agent  said  that  he  applied  to  the  defendant  to 
refund  the  money,  representing  to  him  that  he  was  bound 
to  repay  it,  and  telling  him  that  he  had  obtained  it  by 
false  statements  as  to  title.  The  defendant  urged  that,  at 
all  events,  he  ought  to  have  been  paid  for  the  loss  of  his 
goods  insured,  but  the  agent  said  no,  that  the  fraud  or 
false  swearing  vitiated  the  whole  contract.  It  was  ulti- 
mately arranged  that  the  defendant  should  give  a mortgage 
to  the  Company  to  secure  the  amount,  and  in  the  mean- 
time, till  the  proposed  mortgage  could  be  prepared,  he  gave 
the  note  at  ten  days,  now  sued  on: 

On  the  defendant’s  part  it  was  deposed  that  the  agent 
threatened  the  defendant  with  immediate  arrest  and  pro- 
secution for  perjury,  and  for  obtaining  money  on  false  pre- 
tences, and  that  it  was  in  consequence  of  such  threats  and 
to  avoid  the  prosecution  that  he  gave  the  note. 

The  defendant  afterwards  refused  to  execute  the  mort- 
gage, and  this  action  was  brought. 

The  learned  Judge  told  the  jury  that  the  statement  of 
the  defendant  as  to  title  was  no  doubt  incorrect,  and  the 
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defendant  could  not  have  recovered  had  the  objection  been 
taken ; so  also  was  the  statement  in  the  claim  paper : 
that  if  the  jury  were  satisfied  that  the  defendant  gave  the 
note  in  consequence  of  threats  by  the  plaintiffs’  agent, 
then  their  verdict  on  the  third  and  fourth  pleas  should  be 
for  the  defendant ; but  if  he  gave  the  note  voluntarily  and 
without  threats,  because  the  agent  pointed  out  to  him  that 
he  had  been  guilty  of  obtaining  money  by  false  pretences, 
and  of  perjury,  they  should  find  for  the  plaintiffs ; and 
that  he  did  not  think  the  plaintiffs  could  recover  on  the 
common  counts. 

Leave  was  reserved  to  the  plaintiffs  to  move  to  enter  a 
verdict  on  the  common  counts,  if  the  Court  should  be  of 
opinion  that  on  all  the  evidence  the  plaintiffs  were  entitled 
to  recover  on  them. 

The  jury  found  for  the  plaintiffs  on  the  first  and  second 
issues,  with  $763  damages;  and  for  the  defendant  on  the 
third,  fourth,  and  fifth  issues. 

In  Michaelmas  term,  November  19th,  1874,  Robinson , 
Q.C.,  obtained  a rule  nisi  on  the  leave  reserved,  and  on  the 
law,  evidence,  and  weight  of  evidence,  and  that  the  plain- 
tiffs were  entitled  to  recover  on  both  counts  ; or  for  judg- 
ment non  obstante  veredicto,  the  third  and  fourth  pleas 
being  bad  in  law,  and  affording  no  defence ; or  for  a re- 
pleader. 

In  this  term,  February  10th,  1875,  McMichael,  Q.  C., 
shewed  cause.  The  evidence  shews  that  the  plaintiffs  ob- 
tained the  note  from  the  defendant  by  threatening  to  arrest 
him,  and  have  him  prosecuted  for  perjury,  and  obtaining 
money  under  false  pretences.  It  was  solely  to  avoid  the 
arrest  and  prosecution,  that  he  gave  the  note.  There  used 
to  be  a distinction  between  compounding  a felony  and  a 
misdemeanour,  but  this  is  not  the  law  now,  and  a security 
obtained  in  either  case  is  void.  In  law  the  third  and  fourth 
pleas  are  good,  and  are  a complete  answer  to  the  plaintiffs 
claim:  Clubb  v.  Hutson,  18  C.  B.  N.  S.  414;  Williams  v. 
Bayley,  L.  If.  1 FI.  L.  200.  As  to  the  common  counts,  the 
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defendant  had  an  insurable  interest  in  the  land,  for  although 
the  father  bought  the  land,  the  defendant,  the  son,  was  really 
the  owner.  He  obtained  it  as  a gift  from  his  father,  built 
the  house,  and  has  been  living  upon  the  propert}?-  for  fifteen 
or  sixteen  years,  and  afterwards  leased  it. 

Robinson,  Q.  C.,  contra.  The  third  and  fourth  pleas  are 
bad.  The  third  plea  should  have  alleged  that  the  threats 
were  the  only  consideration  for  the  note,  whereas  there 
was  a very  material  consideration — namely,  the  insurance 
money  obtained  from  the  plaintiffs,  which  the  defendant 
was  in  law  bound  to  return.  A mortgage  to  secure  a cer- 
tain  sum  of  money  would  not  be  void,  because  at  the  time 
the  mortgage  was  being  executed,  the  mortgagor  was  told 
that  unless  he  executed  it,  he  would  be  indicted  for  some 
alleged  offence.  The  mortgage  here,  if  executed,  would 
have  been  perfectly  good.  The  fourth  plea  should  have 
alleged  that  the  threats  were  threats  of  duress  to  the  per- 
son or  goods;  and  the  latter  part  of  the  plea  is  in  fact 
untrue,  because  there  was  another  consideration  for  the  note, 
— namely,  the  insurance  money.  The  defendant  owed  the 
amount  of  the  insurance  money  which  he  fraudulently 
obtained  ; the  cause  of  action  to  recover  it  back  was  com- 
plete, and  the  note  given  therefore  was  good,  even  if  the 
plaintiffs  did  use  threats  of  criminal  proceedings  to  induce 
the  defendant  to  give  it:  Chitty  on  Contracts,  11th  Amer. 
ed.,  vol.  i.,  991 ; Story  on  Promissory  Notes,  3rd  ed.,  page 
222,  sec.  189  ; B.  & L.  Prec.,  3rd  ed.,  602  ; Clubb  v.  Hutson, 
18  C.  B.  N.  S.  414  ; Wells  v.  Abraham,  L.  R.  1 Q.  B.  55 7. 
As  to  the  common  counts,  the  plaintiff  can  recover  under 
these  counts.  The  money  was  paid  under  a mistake  of 
fact.  The  defendant  never  had  the  title,  while  in  his  proofs 
of  loss  he  swears  that  he  was  the  owner  in  fee.  Under  the 
Mutual  Insurance  Act  it  is  essential  that  the  true  title 
should  be  shewn,  and  it  is  quite  clear  that  had  the  com- 
pany known  that  the  defendant  was  not  owner  in  fee 
they  never  would  have  insured  him. 

The  cases  shew  that  the  company  can  recover  the  amount 
of  a loss  paid  on  a policy  of  insurance  where  it  was  paid 
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upon  false  and  fraudulent  representations  of  facts  made  by 
the  insured  and  relied  upon  by  the  Company,  or  under 
circumstances  which,  if  known  at  the  time,  would  have 
sustained  a refusal  to  pay  : DeHahn  v.  Hartley,  1 T.  lit.  343  ; 
Williams  v.  Bayley,  L.  R.  1 H.  L.  200  ; Arnould  on  Insur- 
ance, 4tli  ed.,  yoI.  ii.,  985-6  ; Holland  v.  Russell , 1 B.  & S. 
424  ; May  on  Insurance,  p.  580-1,  sec.  470;  Angell  on  Insur- 
ance, 2nd  ed.,  p.  466,  secs.  408-9 ; Hartford  Insurance  Co.  v. 
Mattheivs,  102  Mass.  221.  The  Law  Society  * of  Upper 
Canada  v.  Corporation  of  Toronto,  25  U.  C.  It.  199,  shews 
that  money  paid  under  a mistake  of  fact,  may  be  recovered 
unless  the  plaintiff  had  waived  all  inquiry. 

March  4,1875,  Hagarty,  C.  J.,  delivered  the  judgment  of 
the  Court. 

Mr.  Robinson  in  supporting  the  rule,  strongly  urged 
that  as  the  defendant  owed  the  plaintiffs  the  amount  of 
money  fraudulently  obtained  from  them,  and  that  their 
cause  of  action  against  him  to  recover  it  back  was  com- 
plete, the  note  given  therefor  was  good,  even  if  threats  of 
criminal  proceedings  had  been  used  to  induce  him  to  give  it. 

From  the  beginning  to  the  end  of  the  case,  no  proof  was  . 
offered,  primary  or  secondary,  of  the  actual  contract  of 
insurance  entered  into  between  the  parties. 

It  seemed  to  have  been  taken  for  granted  that  its  terms 
were  unimportant. 

Now,  the  exhibits  actually  produced,  and  the  parol  evi- 
dence given,  leave  us  without  any  information  whatever  as 
to  the  contents  of  the  policy  ; so  that,  apart  from  the  mere 
right  to  recover  on  the  promissory  note,  we  are  wholly 
unable  to  see  whether  any  consideration  therefor  existed, 
or  whether  the  plaintiffs  had  any  right  to  recover  back  the 
insurance  money. 

It  seemed  to  be  assumed  that  the  misstatements  as  to 
title  avoided  the  policy.  We  are  told  that  this  is  a Mutual 
Insurance  Company,  and  that  the  statute  law  avoids  a 
policy  unless  the  title  be  in  the  insured.  But  we  know 
that  this  Company  is  allowed  to  insure  on  the  cash  as  well 
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as  on  the  mutual  principle,  and  may  dispense  with  a pre- 
mium note:  27-28  Vic.,ch.  101,  sec.  2 ; and  judging  from  the 
meagre  evidence  given,  we  should  suppose  this  risk  to  have 
been  most  probably  on  the  cash  premium  principle.  We  refer 
to  the  proposal,  which  says,  “ Cash  premium  payable  $7.50.” 

The  statutes  under  which  these  plaintiffs  act  are  noticed 
in  the  judgment  of  this  Court  in  Storms  v.  Canada 
Farmers'  Mutual  Ins.  Co.,  22  C.  P.  75. 

Without  direct  proof  as  to  whether  the  defendant 
insured  on  the  mutual  principle,  or  became  a member,  we 
cannot  apply  any  statutable  provision  to  him.  We  are, 
therefore,  quite  uninformed  whether  under  the  terms  of  the 
contract  of  insurance  entered  into  between  the  parties  a 
misstatement  as  to  the  ownership  of  the  property,  either 
in  the  proposal  or  in  the  claim,  or  any  false  swearing  in  the 
latter,  may  or  may  not  avoid  the  policy. 

All  we  know  is  that  the  defendant  proposed  to  insure 
his  house,  and  said  he  owned  the  property  by  deed  in  fee. 
It  appears  that  he  built  the  house,  and  had  occupied  with- 
out paying  rent  for  fifteen  years.  On  this  we  may  assume 
he  had  an  insurable  interest,  as  he  certainly  had  in  his 
goods  and  chattels.  He  may  have  had  the  right  to  remove 
his  house,  or  to  be  paid  for  his  improvements. 

In  the  absence  of  any  proof  of  the  terms  of  the  contract, 
we  must  not  assume  anything  against  him. 

To  shew  the  importance  of  ascertaining  the  terms  of 
the  contract,  we  may  point  to  the  statement  in  evidence, 
that  when  the  defendant  urged  that  at  all  events  he  ought 

O O 

to  have  been  paid  for  the  loss  of  his  goods  insured,  the 
agent  said  no,  that  the  fraud  or  false  swearing  vitiated  the 
whole  contract. 

This  is  one  of  the  things  we  must  know,  before  we  can 
possibly  decide  that  the  plaintiffs  can  be  entitled  to  recover, 
as  for  money  paid  under  ignorance  or  misrepresentation  of 
facts.  The  proved  misstatement  may  or  may  not  have 
avoided  the  contract. 

If,  then,  we  are  unable  to  see  on  the  evidence,  the  effect 
the  alleged  misstatements  or  false  swearing  had  on  the 
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vitality  of  the  contract,  it  is  impossible  for  us  to  direct  a 
verdict  to  be  entered  for  the  plaintiffs  on  the  common 
counts  for  the  amount  paid  by  them  in  ignorance  of  the  facts. 
The  case  then  has  to  rest  on  their  right  to  recover  on  the  note. 

We  think  there  was  quite  sufficient  evidence  to  warrant 
the  jury  in  finding  in  favour  of  the  defendant  on  the  third 
and  fourth  pleas,  which  are,  in  substance,  that  the  note  was 
given  under  and  in  consequence  of  the  threats  of  the  plain- 
tiffs to  prosecute  the  defendant  for  perjury,  and  obtaining 
money  on  false  pretences,  and  not  otherwise,  as  asserted  in 
the  third  plea  ; and  that'  there  was  no  other  consideration 
therefor,  as  in  the  fourth  plea.  The  weight  of  evidence, 
and  the  receipt  given  by  the  agent  for  the  note,  strongly 
support  the  finding  by  the  jury.  We  could  not  think  of 
disturbing  their  finding. 

We  have  already  noticed  that  on  the  evidence  we  cannot 

hold  that  there  was  any  antecedent  debt  or  civil  liability 

shewn  to  exist  against  the  defendant  when  the  note  was 
© 

given  ; and  this  renders  a large  portion  of  Mr.  Robinson’s 
excellent  argument  in  support  of  the  note  unavailing. 

It  therefore  seems  reduced  to  the  case  of  a note  given 
for  no  other  consideration  than  to  avoid  prosecution  for 
criminal  misdemeanours, — perjury  and  false  pretences;  and 
so,  in  our  judgment,  the  foundation  for  the  note,  as  a bind- 
ing instrument,  fails  as  between  these  parties. 

As  it  is  possible  that  the  plaintiffs  may  after  all,  on  pro- 
per proof,  have  a good  cause  of  action  against  defendant, 
we  allow  them  either  to  have  a nonsuit  entered,  or  to  have 
a new  trial  on  payment  of  costs. 

In  any  future  litigation  the  plaintiffs  will  probably  be 
advised  to  rely  rather  on  their  right  to  claim  repayment  on 
the  common  money  counts,  for  money  paid  by  them  in 
mistake  or  on  a misrepresentation  of  facts,  than  upon  an 
engagement  obtained  from  the  defendant  by  the  very 
zealous,  but  very  peculiar  proceedings  of  their  agent. 

Rule  accordingly,  {a). 


(a)  The  plaintiffs  elected  to  to  take  a new  trial  on  payment  of  costs. 
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Cornwall  y.  The  Corporation  of  the  Township  of 
West  Missouri. 

Municipal  Corporations — Townships — Power  to  offer  reward  for  the  appre- 
hension of  felons. 

Held  by  Gwynne,  J.,  and  affirmed  by  the  full  Court,  that  township  muni- 
cipalities have  no  power  to  expend  any  portion  of  their  funds  in  payment 
of  rewards  for  the  apprehension  of  felons. 

Where  therefore  a township  corporation  offered,  and  promised  to  pay  a 
reward  of  $500  for  the  arrest  and  conviction  of  the  persons  guilty  of  a 
murder,  it  was  held  that  such  promise  was  not  binding  upon  them. 

Declaration.  First  count : For  that  whereas  before 
the  making  of  the  promise  of  the  defendants  hereinafter 
mentioned,  to  wit,  on  the  14th  July,  1871,  one  George 
Campbell  was  murdered  at  the  township  of  West  Nissouri, 
in  the  county  of  Middlesex;  and  thereupon,  to  wit,  on  the 
21st  July,  in  the  year  last  aforesaid,  in  r onsideration  that 
any  person  or  persons  would  bring  abo  > the  arrest  and 
conviction  of  the  person  or  persons  guilfy  of  the  said 
murder,  and  then  unknown1,  and  the  defendants  in  common 
with  all  their  fellow-townsmen,  holding  in  abhorence  the 
perpetration  of  such  crime  among  a peaceable  community, 
and  in  order  to  aid  in  bringing  to  justice  the  murderers  of 
the  said  George  Campbell,  the  defendants  promised  to  pay 
to  the  party  or  parties  wdio  should  be  instrumental  in 
bringing  about  the  arrest  and  conviction  of  the  party  or 
parties  guilty  of  the  said  murder,  a reward  of  $500,  for  the 
detection  and  conviction  of  the  perpetrator  or  perpetrators 
of  the  said  murder,  to  be  paid  after  conviction  to  the  party 
or  parties  entitled  to  receive  the  same  as  aforesaid.  And 
the  said  plaintiff  avers  that  afterwards,  to  wit,  on  the  1st 
of  August,  in  the  year  last  aforesaid,  one  Phoebe  Campbell 
was  arrested  upon  an  information  laid  by  the  plaintiff, 
charging  her  with  the  said  murder,  and  afterwards,  in  due 
course  of  law,  tried  for  the  said  murder,  and  upon  the  said 
trial,  upon  evidence  collected  and  furnished  by  the  said 
plaintiff,  the  said  Phoebe  Campbell  was  found  guilty  and 
convicted  of  the  said  murder,  to  wit,  at  the  Court  of  Oyer 
and  Terminer  and  General  Gaol  Deli  very  for  the  County  of 
Middlesex,  to  wit,  on  the  6th  of  April,  1872.  And  the  plain- 
2 — VOL.  xxv  c.p. 
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tiff  avers  that  he  was  alone  instrumental  in  bringing  about 
the  arrest  and  conviction  of  the  said  Phoebe  Campbell;  by  rea- 
son whereof  the  defendants  became  liable  to  pay,  and  ought 
to  have  paid  to  the  plaintiff  the  aforesaid  reward  of  $500, 
but  the  defendants  did  not  pay  the  same  or  any  part  thereof. 

The  second  count  was  the  same  as  the  first  count,  except 
that  it  alleged  that  the  plaintiff  was  one  of  the  parties 
instrumental  in  bringing  about  the  arrest  of  the  said 
Phoebe  Campbell;  by  reason  whereof  the  defendants  became 
liable  to  pay,  and  ought  to  have  paid  to  the  plaintiff  a por- 
tion of  the  said  sum  of  $500,  but  that  they  did  not  pay 
any  part  thereof. 

Common  counts  were  added. 

The  defendants  demurred  to  both  counts  of  the  declara- 
tion on  the  grounds,  that  the  contract  or  promise  of  the 
defendants  was  not  binding  in  law  upon  them,  and  was 
ultra  vires,  the  defendants  having  no  power  or  authority  to 
make  such  a contract. 

The  defendants  further  demurred  to  the  second  count  on 
the  ground,  that  it  disclosed  that  the  plaintiff  was  one  only 
of  the  parties  instrumental  in  bringing  about  the  arrest 
and  conviction  of  the  said  Phoebe  Campbell. 

The  cause  was  argued,  November  21st,  1874,  before 
Gwynne,  J.,  alone. 

Street  (of  London),  for  the  demurrer.  The  offer  of  a 
reward  by  the  defendants  is  clearly  beyond  the  scope 
of  the  authority  of  a township  corporation,  and  therefore 
ultra  vires.  The  council  are  the  trustees  of  the  munici- 
pality for  certain  specific  purposes  contained  in  the  Muni- 
cipal Act,  and  for  these  purposes  alone,  and  no  authority 
is  given  to  offer  rewards.  They  have  even  less  power  than 
cities  and  counties  ; for  they  can  neither  appoint  police- 
men, nor  have  they  anything  to  do  with  the  administra- 
tion of  justice.  At  all  events,  the  power  could  only  be 
exercised  by  law,  and  the  by-law  should  have  been  set  out 
in  the  declaration:  Brice  on  Ultra  Vires,  57,  178;  Har- 
rison’s Mun.  Manual,  2d  ed.,  362.  In  Dillon  on  Municipal 
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Corporations,  2nd  ed.,  vol.  i,  P-  208,  sec.  91,  it  is  said  that 
a reward  may  be  offered  in  the  case  of  arson,  for  the  protec- 
tion of  property,  but  nothing  is  said  as  to  murder,  and 
there  may  be  a distinction  in  that  respect.  In  Craw- 
shaw  v.  City  of  Roxbury,  7 Gray  374,  where  the  corporation 
were  held  liable,  it  was  a case  of  arson,  and  there  was 
a statute  expressly  giving  power  to  offer  rewards.  In 
Lee  v.  Trustees  of  Flemingsburg,  7 Kentucky  29,  the  point 
was  not  decided,  as  the  Court  were  of  opinion  that  the 
defendants  were  liable  in  their  individual  capacity.  Both 
counts  of  the  declaration  are  therefore  bad.  The  second 
count  is  also  bad,  as  it  does  not  state  the  number  of  persons, 
and  the  share  each  is  entitled  to  : Campbell  v.  National 
Life  Ins.  Co.,  34  U.  C.  It.  35.  Also,  as  the  first  person 
giving  the  information  is  the  only  person  entitled  to 
the  reward,  if  more  than  one,  it  should  be  alleged  that 
they  are  jointly  interested : Lancaster  v.  Walsh,  4 M.  & 
W.  16. 

Bartram,  contra.  Under  the  Municipal  Act  of  1866 
sec.  191,  the  council  are  authorized  to  make  such  reeula- 
-tions  as  the  good  of  the  municipality  may  require  ; and 
offering  a reward  for  murder  is  clearly  for  the  good 
of  the  municipality;  and  there  is  no  necessity  for  pass- 
ing a by-law,  a resolution  being  all  that  is  required* 
There  are  no  English  cases  on  the  subject,  but  the 
American  cases  are  express.  In  Crawshaw  v.  City  of 
Roxbury,  7 Gray  374,  it  was  held,  under  a similar 
section,  that  municipal  corporations  had  power  to  offer 
rewards  in  cases  of  felony  ; and  it  was  not  because, 
as  is  contended  by  the  opposite'  side,  of  any  express 
power  given  by  statute ; for  the  statute  was  a limitation, 
and  not  an  extension  of  the  power.  The  cases  shew  that 
municipal  corporations  may  offer  rewards,  in  cases  of 
felony,  for  the  general  safety  of  the  inhabitants : Lee  v. 
Trustees  of  Flemingsburg,  7 Kentucky  29 ; Borough  of 
York  v.  Forscht,  23  Penn.  319.  The  result  of  what  is  said, 
in  Dillon,  on  Municipal  Corporations,  would  shew  that  the 
reward  was  properly  offered,  and  the  example  given  of 
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arson  is  not  in  any  way  cited  as  a restriction,  but  merely 
as  an  example. 

December  23rd,  1871,  Gwynne,  J. — The  demurrer  in  this 
case  raises  two  questions:  firstly, whether  it  is  competent  for 
a township  municipality  to  bind  the  ratepayers  by  an  obliga- 
tion to  pay  a reward  for  the  discovery, apprehension, and  con- 
viction of  a person  guilty  of  murder,  but  who  was  unknown ; 
and  secondly,  if  it  be  competent  for  them  to  do  so, whether  if 
must  not  be  by  by-law ; and  whether  the  by-law  authoriz- 
ing the  reward  should  not  be  set  forth  in  the  declaration. 

These  municipalities  have  no  jurisdiction,  except  such  as 
is  expressly  given  them  by  statute,  or  such  as  is  neces- 
sarily incident  to  the  effectuation  of  the  powers  which  are 
expressly  given. 

There  is  nothing  in  the  statutes  constituting  township 
municipalities,  by  which  any  express  authority  is  conferred 
upon  them  to  bind  the  ratepayers  by  such  an  offer  of 
^reward ; nor  can  I say  that  such  a power  is  necessarily 
incident  to  effectuating  the  powers  and  jurisdiction  which 
are  conferred. 

A township  municipality  (as  such)  has  nothing  to  do 
with  the  administration  of  justice.  The  Reeve  of  the 
township  is,  virtute  officii , a Justice  of  the  Peace  of  the 
county , of  which  the  township  forms  a part,  and,  as  such, 
he  takes  his  seat  in  the  Court  of  General  Sessions  of  the 
Peace,  which  has  the  appointment  of  all  the  constables  and 
peace  officers  of  the  county,  and  upon  the  county  munici- 
palities is  imposed  the  burthen  of  bearing  certain  of  the 
expenses  connected  with  the  administration  of  justice. 

A case  was  cited  before  me,  decided  in  the  Supreme 
Court  of  Pennsylvania,  Borough  of  York  v.  Forscht , 23 
Penn.  391,  upon  the  authority  of  which  I am  asked  to 
decide  that  township  municipalities  in  this  country  have 
the  jurisdiction  contended  for  by  the  plaintiff.  The  Court 
there  simply  decided  that  it  is  within  the  legitimate  pro- 
vince of  the  burgesses  of  a borough  to  offer  rewards  for 
the  detection  of  offences  against  the  general  safety  of  the 
inhabitants. 
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The  Court,  in  reasoning  out  the  judgment,  says,  at  p. 
393  : “ The  present  case  may  be  stated  thus  : The  burgesses 
of  York  are  a part  of  the  public  police.  It  is  therefore 
the  State,  by  one  of  its  departments,  that  offers  a reward 
for  the  detection  and  conviction  of  an  unknown  offender 
against  its  laws.” 

I should  infer  from  this  language  that  there  is  a differ- 
ence between  the  constitution  and  jurisdiction  of  the 
borough  referred  to  in  that  case,  and  the  constitution  and 
jurisdiction  of  our  township  councils. 

It  may  be,  as  was  argued  before  me,  that  that  case  is 
distinguishable  from  the  present,  upon  the  ground  that 
there  the  offence  was  arson  of  property  within  the  muni- 
cipality, for  the  preservation  of  which  it  was  contended 
that  a township  municipality  might  have  jurisdiction  to 
offer  a reward,  although  it  could  have  none  in  a case  of 
murder.  There  may  be  something  in  this  distinction,  per- 
haps. At  present  it  is  only  necessary  to  decide  that  town- 
ship councils  are  not  part  of  the  public  police,  nor  have 
they,  in  my  judgment,  any  power  conferred  upon  them  to 
bind  their  ratepayers,  even  by  a by-law  authorizing  a 
reward  for  the  purpose  stated  in  the  declaration  in  this 
case. 

Moreover,  I am  of  opinion  that,  if  they  had  such  power, 
before  the  municipality  could  be  held  bound,  it  should  be 
alleged  that  the  authority  had  been  exercised  in  the  only 
manner  in  which,  if  within  the  competency  of  the  council, 
it  could  be  exercised. 

Judgment,  therefore,  must  be  for  the  defendants. 

From  this  judgment  the  plaintiff  appealed  to  the  full 
Court. 

In  Michaelmas  term,  February  6th,  1875,  the  cause  was 
argued. 

The  same  counsel  appeared,  and  the  argument  was  the 
same  as  before. 


14 


COMMON  PLEAS,  HILARY  TERM,  38  VIC.,  1875. 


March  4th,  1875,  Hagarty,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

The  point  presented  for  our  decision  is,  whether  a town- 
ship municipality  can  legally  appropriate  any  portion  of 
the  rates  they  are  empowered  to  raise,  towards  rewarding 
persons  for  apprehending  felons. 

We  are  not  to  consider  whether  or  not  it  was  a wise 
exercise  of  power,  or  whether  the  interests  of  the  commu- 
nity at  large  called  loudly  for  the  apprehension  and  convic- 
tion of  the  perpetrators  of  a barbarous  murder,  committed 
in  their  midst. 

It  is  simply  to  be  decided,  whether  the  rateyayers’ 
money  can  be  legally  applied  to  such  a purpose. 

If  the  power  be  not  specifically  given,  or  if  there  be  no 
general  power  of  dealing  as  they  may  think  proper  with 
the  funds  of  the  municipality,  then  our  decision  must  be 
against  the  plaintiff. 

We  do  not  think  it  necessary  to  discuss  the  case  of  a cor- 
poration whose  origin  is  almost  lost  in  antiquity ; or  which 
has  possibly,  by  the  custom  or  usage  of  centuries,  acquired, 
if  not  the  right,  at  least  the  unchallenged  practice  of  deal- 
ing almost  at  pleasure  with  the  funds  at  its  disposal. 

We  can  easily  understand  how  it  might,  in  remote  days, 
have  been  perfectly  proper  for  a municipality  to  exert 
itself  for  the  apprehension  of  criminals.  A reference  to 
some  of  the  ancient  Saxon  laws  may  illustrate  such  a view. 

In  1 Merryweather  <Sc  Stephens  on  Boroughs  and  Corpo- 
rations 47,  it  is  said,  that  by  sec.  6 of  the  League  of  King 
Ethelred  : “ If  the  peace  be  violated  within  the  borough, 
the  ‘ borough  ward’  or  ‘ people  of  the  borough’  are  to  require 
from  the  nearest  relatives  of  the  homicide  the  ransom  of 
his  head;  and  if  they  will  not,  the  alderman  shall;  and  if 
he  will  not,  the  King  shall  go  thither;  and  if  he  will  not, 
the  whole  ‘alderdome’  shall  be  without  the  King’s  peace.” 

Many  such  corporations  have  large  revenues  from  pro- 
perties, and  so  have  practically  the  disposal  of  funds  not 
raised  by  taxation  or  by  any  exercise  of  a power  of  assess- 
ment. 
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Here  we  have  to  deal  with  a clearly  defined  statutable 
body,  constituted  for  a declared  purpose,  and  whose  only 
means  of  obtaining  funds  is  by  resort  to  direct  taxation.  We 
think  such  a body  must  be  held  to  a rigid  abstinence  from 
all  expenditure  not  warranted  by  express  enactment  or 
necessary  implication. 

The  administration  or  vindication  of  public  justice  is  a 
matter  wholly  foreign  to  the  purposes  of  the  defendants’  in- 
corporation. A great  many  powers  are  expressly  devolved 
on  them ; for  the  management  of  the  township  affairs  ; for 
the  amelioration  of  the  social  condition  of  the  inhabit- 
ants ; for  the  prevention  of  nuisances,  &c. 

But  it  is  impossible  to  read  the  Municipal  Acts  without 
seeing  that  such  a proceeding,  as  offering  a reward  for  the 
apprehension  or  conviction  of  a murderer,  or  other  felon 
must  be  wholly  beyond  the  scope  of  their  powers  or  their 
duties. 

By  sec.  222  it  is  enacted  that  the  jurisdiction  of  every 
council  shall  be  confined  to  the  municipality  the  council 
represents,  except  where  authority,  beyond  the  same,  is 
expressly  given. 

Sec.  223.  “ That  every  council  may  make  regulations,  not 
specifically  provided  by  the  Act,  and  not  contrary  to  law? 
for  governing  its  proceedings,”  &c.,  “ and  generally  such 
other  regulations  as  the  good  of  the  inhabitants  of  the 
municipality  require,”  &c. 

Under  these  words,  general  as  they  seem,  we  take  it  to  be 
clear  that  the  council  could  not,  under  an  assumption  that 
these  proceedings  were  for  the  “good  of  the  inhabitants,” 
step  out  of  their  prescribed  sphere,  and  apply  the  rates  to 
purposes  foreign  to  the  purpose  of  their  own  existence. 

The  Imperial  Municipal  Corporations’  Act,  5 & 6 Wm- 
III.,  ch.  76,  sec.  92,  provides,  “ That  all  the  rents  and 
profits  of  corporations,  estates,  fines,  penalties,”  &c.,  “ shall 
form  The  Borough  Fund  and  it  prescribes  the  purposes 
to  which  that  fund  may  be  applied ; and  in  case  the  fund 
be  more  than  sufficient  for  these  purposes,  the  surplus  may 
be  applied,  under  the  direction  of  the  council,  for  the  pub- 
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lie  benefit  of  the  inhabitants,  and  the  improvement  of  the 
borough  ; and  if  insufficient,  a borough  rate  should  be 
levied,  &c. 

The  subject  is  well  discussed  in  Regina  v.  Mayor  of 
Sheffield,  L.  R.  6 Q.  B.  652. 

The  Court  quashed  certain  orders  made  by  the  corpora- 
tion for  payment  out  of  the  borough  fund  of  the  costs  in 
opposing  a bill  promoted  by  a water  company,  which  sup- 
plied the  borough  with  water  under  contract,  and  the  com- 
pany sought  for  fresh  parliamentary  powers,  which  would 
prejudicially  affect  the  town,  &c.  It  appeared  there  was 
no  surplus  of  the  borough  fund,  and  the  payment  would 
fall  on  the  rates. 

Blackburn,  J.,  says,  at  p.  661:  “ Before  that  Act,  municipal 
corporations  were  owners  of  estates,  and  they  might  spend 
the  estates  subject  to  very  little  control ; and,  in  point  of 
fact,  there  was  great  jobbery  and  great  waste  of  the  estates  i 
and  one  very  great  object  of  the  Municipal  Corporations 
Act  was  to  restrain  the  town  council.  * * The  question 

is,  on  the  construction  of  this  section,  can  the  purposes 
for  which  these  two  orders  have  been  made  be  said  to  be 
expenses  not  therein  otherwise  provided  for,  which  have 
been  necessarily  incurred  in  carrying  into  effect  the  provi- 
sions of  the  Act.” 

He  then  notices  the  matter  between  the  corporation  and 
the  water  company,  shewing  how  the  proposed  legislation, 
sought  by  the  latter,  would  affect  a large  portion  of  the 
boroughs,  so  that  the  corporation  could  not  be  considered 
to  be  intermeddling  in  matters  with  which  they  had  no 
concern,  when  they  opposed  the  bill,  and  the  House  of  Com- 
mons might  well  consider  that  they  had  a locus  standi ; 

but  the  question  is,  can  they  oppose  it,  and  incur  the 
expense  of  doing  so  upon  the  credit  of  the  borough  rate  ?” 

Conceding  that  they  might  lawfully  incur  costs  for 
defending  any  property  which  they  owned,  he  continues  : 
“But  there  is  no  pretence  for  saying  that  what  the  council 
were  doing  here  was,  in  the  least  degree,  intended  to  pro- 
tect their  property.  We  must  take  it  * * that  the  town 
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council  were  coming  forward,  and  were  justified  moralty 
in  coming  forward,  on  the  ground  that  they  were  protect- 
ing the  interests  of  a large  portion  of  the  inhabitants. 
Then,  can  it  be  said  to  be  within  the  purposes  of  the 
Municipal  Corporations  Act  ? I have  looked  through  the 
Act,  and  endeavoured  to  discover  some  words  which  would 
enable  us  so  to  decide  ; but  I have  not  been  able  to  find 
any.” 

The  learned  Judge  is  clear  that  even  if  they  could 
appropriate  any  surplus  of  the  borough  fund  to  this  pur- 
pose they  could  not  pledge  the  rates. 

Mellor,  J.,  thinks  they  could  not  even  apply  any  surplus 
to  this  purpose. 

Lush,  J.,  very  emphatically  agrees  with  Blackburn,  J. 

Cockburn,  C.  J.,  is  to  the  same  effect. 

The  orders  quashed  in  this  case  were  for  payment  out  of 
the  borough  fund.  There  was  no  surplus  fund  from  the 
property  of  the  corporation,  and  a rate  was  annually  made 
to  defray  expenses. 

This  case  is  very  instructive  on  the  general  question  of 
corporate  powers. 

If  the  township  council  here  can  lawfull}^  contract  to 
pay  $500  for  the  conviction  of  the  Campbell  murderers 
they  could  with  equal  power  contract  to  pay  a like  sum 
for  the  prosecution  to  conviction  of  the  perpetrators  of 
every  felony  committed,  or  to  be  committed,  in  the  town- 
ship. 

We  think  the  ratepayers  must  be  protected  from  such 
attempts  to  charge  them  for  matters  wholly  beyond  the 
purposes  of  their  municipal  corporation. 

There  is  nothing  in  the  pleadings  from  which  we  can  say 
whether  the  municipality  had  any  unappropriated  moneys 
on  hand,  out  of  which  they  could  pay  the  offered  reward. 
The  time  of  payment,  contingent  on  the  discovery,  appre- 
hension, and  conviction  of  the  criminal,  would  of  course  be 
doubtful.  We  cannot  assume  that  any  unappropriated 
moneys  would  be  reserved  for  such  a contingency. 

But  my  opinion  is  decided  that,  whether  it  be  from  any 
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surplus  or  unappropriated  moneys  kept  on  hand,  or  from 
the  ordinary  resource  of  a levy  on  the  ratepayers,  it  was 
an  illegal  proceeding  on  the  part  of  the  council,  and  that 
no  action  lies  against  the  municipality  to  recover  the 
amount. 

Judgment  for  defendants. 


Dobbyn  v.  Decow. 

_ Escaped  lunatic — Warrant  to  arrest — Malicious  prosecution Trespass — 

. 36  Vic.  ch.  31,  sec.  22,  0.  — Construction  of. 

Defendant,  within  one  month  after  the  plaintiff’s  escape  from  a lunatic 
asylum  where  he  had  been  confined  as  a lunatic,  with  full  knowledge  of 
the  plaintiff  having  recovered  his  sanity  and  really  believing  him  to  be 
sane,  falsely  represented  to  the  medical  superintendent  of  the  asylum 
that  the  plaintiff  was  still  insane,  and  had  threatened  to  take  one  M.’s 
life,  which  was  thereby  in  danger,  and  that  the  plaintiff’s  brothers  had 
requested  the  defendant  to  procure  his  recapture  ; and  the  defendant 
thereupon  obtained  from  the  medical  superintendent  a warrant  for  his 
arrest,  which  he  handed  to  a constable,  and  the  plaintiff  was  arrested 
and  reconveyed  to  the  asylum,  but  after  a medical  examination  the  next 
day  was  discharged. 

Held,  that  the  plaintiff  could  recover  in  case  for  the  malicious  arrest,  the 
jury  having  found  that  the  defendant  acted  maliciously  and  without 
reasonable  or  probable  cause ; but  that  trespass  would  not  lie,  for  the 
warrant  having  been  bona  fide  issued  by  the  medical  superintendent,  and 
being  valid  on  the  face  of  it  and  authorized  by  the  Statute  36  Vic.  ch. 
31,  sec.  22,  0.,  the  defendant  was  protected  by  it. 

In  this  case  the  jury  found  that  the  defendant  acted  maliciously  and  with- 
out any  reasonable  or  probable  cause,  but  they  gave  a verdict  only  for 
one  shilling.  A new  trial  was  granted  for  smallness  of  damages, 
Hagarty,  C.  J.  dissenting. 

Declaration.  First  count : For  that  the  plaintiff  had 
been  an  inmate  of  the  asylum  for  the  insane  at  London, 
and  had  escaped  therefrom,  and  had  ceased  to  be  insane  or 
a proper  person  to  be  confined  in  an  asylum  for  the  insane, 
and  become  sane  and  of  sound  mind,  of  all  which  the 
defendant,  before  the  committing  of  the  grievances  herein- 
after alleged,  had  notice  and  knowledge;  yet  the  defendant, 
well  knowing  the  premises,  but  contriving  and  maliciously 
intending  to  injure  the  plaintiff,  without  any  reasonable  or 
probable  cause,  caused  and  procured  the  medical  superin- 
tendent of  the  said  asylum,  within  one  month  froiji  the 
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said  escape,  to  issue  his  warrant,  as  provided  by  the  statute 
in  that  behalf,  to  re-take  the  plaintiff  as  an  escaped  patient 
from  the  said  asylum,  and  convey  the  plaintiff  to  the  said 
asylum,  and  deliver  him  into  the  charge  of  the  said  super- 
intendent, by  then  falsely  and  maliciousty  representing  to 
the  said  superintendent  that  the  plaintiff  was  still  insane, 
and  had  spent  $1,500  in  two  weeks,  and  that  the  plaintiff’s 
friends  were  anxious  that  the  plaintiff  should  be  again 
confined  in  the  said  asylum.  And  the  defendant,  under  and 
by  virtue  of  the  said  warrant,  caused  and  procured  the 
plaintiff  to  be  arrested  and  re-taken  and  conveyed  to  and 
confined  in  the  said  asylum,  and  there  to  be  kept  until  the 
said  plaintiff  was  duly,  and  in  accordance  with  the  statute 
in  that  behalf,  discharged  by  the  said  medical  superinten- 
dent from  the  said  asylum,  on  the  ground  that  the  said 
plaintiff  was  perfectly  sane,  and  not  a proper  person  to 
have  been  so  re-taken  or  arrested,  or  to  be  confined  in  the 
said  asylum. 

Second  count:  trespass, for  assault  and  false  imprisonment. 

Pleas — 1.  Not  guilty.  2.  A special  plea  to  the  second 
count,  justifying  under  the  warrant  mentioned  in  the  first 
count ; but  as  the  learned  Judge  at  the  trial  directed  a 
verdict  for  the  defendant  on  that  count,  considering  that 
the  warrant  afforded  him  protection,  it  is  unnecessary  to 
set  it  out. 

The  cause  was  tried  before  Gwynne,  J.,  and  a jury,  at 
London,  at  the  Fall  Assizes  of  1874. 

It  appeared  from  the  evidence  that  the  plaintiff',  shortly 
before  the  arrest  complained  of,  had  been  confined  as  a 
lunatic  in  an  asylum  at  London,  and  had  escaped.  After 
he  had  escaped,  he  came  forward  as  a candidate  for  the 
House  of  Commons  in  opposition  to  a gentleman  named 
Mills.  The  defendant  was  a supporter  of  Mills,  and,  as  he 
stated  in  his  evidence,  acting  under  the  belief  that  Mr. 
Mills  was  in  danger  from  the  plaintiff,  he  applied  to  the 
superintendent  of  the  lunatic  asylum,  under  the  22nd 
section  of  36  Vic.  ch.  31,  O.,  for  a warrant  to  re-take  the 
plaintiff.  He  obtained  such  warrant,  under  a representa- 
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tion  that  the  plaintiff’s  brothers  wished  him  to  issue  the 
warrant  and  send  for  him,  as  his  two  brothers  did  not 
like  to  send  for  him,  but  wished  defendant  to  do  it.  This 
representation,  so  far  as  it  purported  to  be  made  on  the 
defendant’s  personal  knowledge,  was  untrue,  as  the  defen- 
dant, in  his  own  evidence,  said  that  he  had  not  seen  the 
plaintiff  in  December  or  January,  before  the  nomination, 
and  that  he  did  not  see  the  plaintiff’s  brothers ; but  he 
differed  from  the  superintendent’s  testimony,  in  this,  that 
he  stated  that  he  told  the  superintendent  he  had  been 
informed  that  it  was  the  wish  of  the  plaintiff’s  brothers  that 
he  should  be  returned  to  the  asylum. 

Upon  this  representation  he  obtained  a warrant,  which 
he  delivered  to  a constable,  and  the  plaintiff  was  arrested 
under  it  on  the  day  of  the  nomination  and  taken  the  next 
day  to  the  asylum,  where,  after  a medical  examination,  he 
was  discharged. 

At  the  close  of  the  case  the  learned  Judge  asked  the  jury 
the  following  questions  : 1.  At  the  time  that  the  defendant 
applied  to  the  superintendent,  did  he  really  believe  that  the 
plaintiff  was  still  insane,  and  that  there  was  danger  to 
Mr.  Mills  from  his  being  at  large  ? 2.  Was  it  really  under 

the  belief  that  the  plaintiff  was  insane,  and  that  there  was 
danger  to  Mr.  Mills  that  the  defendant  interfered  ? 3.  Did 

the  defendant,  really  believing  the  plaintiff  to  be  of  sound 
mind,  interfere  from  a malicious  motive  ? 

To  the  first  question,  the  jury  answered  “No;”  to  the 
second,  “No;”  and  to  the  third,  “Yes;”  and  they  found  a 
verdict  for  the  plaintiff  with  one  shilling  damages. 

In  Michaelmas  term,  November  26th,  1874,  Harrison , 
Q.  C.,  for  the  defendant,  obtained  a rule  nisi  to  set 
aside  the  verdict  entered  for  the  plaintiff  on  the  first, 
count  of  the  declaration,  and  to  enter  a nonsuit,  pur- 
suant to  leave  reserved  at  the  trial ; or  to  enter  a verdict 
for  the  defendant,  pursuant  to  the  Administration  of  Jus- 
tice Amendment  Act,  on  the  ground  that  the  plaintiff, 
before  and  at  the  time  of  the  making  of  the  alleged  malicious 
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representations,  had  been  an  inmate  of  the  lunatic  asylum, 
and  had  escaped  therefrom,  and  was  liable  to  be  re-taken, 
and  so  defendant  had  reasonable  and  probable  cause,  and 
there  was  no  proof  of  want  of  reasonable  and  probable 
cause ; or  why  the  judgment  to  be  entered  on  the  verdict 
for  the  plaintiff  should  not  be  arrested  on  the  ground  that 
the  same  disclosed  no  cause  of  action. 

M.  C.  Cameron,  Q.  C.,  for  the  plaintiff,  obtained  a cross 
rule,  in  the  same  term,  to  set  aside  the  verdict  for  the  plain- 
tiff on  the  first  count  for  smallness  and  insufficiency  of  the 
damages  ; and  to  set  aside  the  verdict  for  the  defendant,  on 
the  last  count  of  the  declaration,  as  being  contrary  to  law 
and  evidence,  and  for  misdirection  of  the  learned  Judge  in 
telling  the  jury  there  was  no  evidence  for  the  plaintiff  on 
the  said  count,  while  there  was  evidence  that  the  defen- 
dant accompanied  the  constable  to  make  the  arrest,  and 
gave  him  the  warrant,  and  the  said  warrant  did  not 
protect  the  defendant,  the  plaintiff  being  sane  at  the  time 
of  his  arrest  and  the  issuing  of  the  warrant. 

In  this  term,  February  8th,  1875,  M.  C.  Cameron,  Q.  C., 
shewed  cause  to  the  defendant’s  rule,  and  supported  the  plain- 
tiff’s. The  plaintiff  is  clearly  entitled  to  a verdict  on  the  first 
count,  as  the  jury  have  expressly  found  that  when  the  de- 
fendant caused  the  warrant  to  be  issued  he  knew  that  the 
plaintiff  was  not  insane,  and  that  he  did  not  anticipate  any 
danger  from  his  being  at  large,  and  acted  maliciously  and 
without  any  reasonable  or  probable  cause.  As  to  the  second 
count,  there  was  misdirection  in  the  learned  Judge  in  not 
submitting  the  evidence  on  that  count  to  the  jury.  Under 
36  Vic.  ch.  31,  sec.  22,  authority  only  is  given  to  issue  a 
warrant  for  the  recapture  of  a person  escaping  from  a 
lunatic  asylum  when  he  is  insane  at  the  time  it  is  issued, 
but  when  he  is  not  insane  there  is  no  such  authority. 
At  law,  where  a person  causes  another  to  be  arrested  for  - 
insanity,  he  must  shew  that  he  was  insane  at  the  time : 
Fletcher  v.  Fletcher,  1 E.  & E.  420  ; Norris  v.  Seed,  3 Ex. 
782;  Lucas  v.  Nockells,  4 Bing.  729.  The  superintendent, 
before  issuing  the  warrant,  should  have  satisfied  himself  by 
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examination  that  the  plaintiff  was  insane.  The  warrant  is 
therefore  illegal.  The  defendant,  however,  cannot  justify 
under  the  warrant,  as  it  in  no  way  protected  him,  for  the 
arrest  could  only  be  made  by  the  officers  or  servants  of  the 
asylum,  or  by  some  person  at  their  request,  and  there  is  no 
evidence  of  any  such  request  here.  As  to  the  damages,  the 
jury  having  found  that  the  defendant  acted  maliciously  and 
without  reasonable  and  probable  cause,  the  plaintiff  was 
clearly  entitled  to  substantial  damages ; and  although  the 
cases  shew  that  the  Courts  will  not,  as  a general  rule, 
interfere  in  purely  personal  actions  with  the  verdict  of  a 
jury  on  the  ground  of  smallness  of  damages,  still  there 
is  no  inexorable  rule,  and  when  it  is  shewn  that  the  jury 
have  misconducted  themselves,  as  for  instance  that  the 
verdict  is  the  result  of  a compromise,  a new  trial  will  be 
granted : Kelly  v.  Sherlock,  L.  R.  1 Q.  B.  686. 

Harrison,  Q.  C.,  contra.  There  was  clearly  no  evidence 
for  the  jury  on  the  first  count.  Under  36  Vic.  ch.  31,  sec. 
22,  express  power  is  given  to  issue  a warrant  for  the 
recapture  of  an  escaped  lunatic,  provided  the  warrant  be 
issued  within  one  month  after  such  escape,  and  the 
persons  acting  under  the  warrant  are  protected  by  it. 
The  question  is  not,  whether  the  person  is  insane  or  not, 
but  whether  he  is  an  escaped  lunatic,  and  so  long  as  the 
warrant  is  lawfully  issued,  the  motive  or  belief  of  the 
defendant  in  causing  its  issue  is  immaterial.  The  plaintiff 
being  once  in  the  asylum  had  no  authority  to  discharge 
himself,  but  it  could  only  be  done  on  competent  authority  : 
Daivkins  v.  Lord  Paulet,  L.  R.  5 Q.  B.  94 ; Dawkins  v. 
Lord  Rolceby,  L.  R.  8 Q.  B.  255;  Johnson  v.  JEmerson,  L. 
R.  6 Ex.  329;  Huffer  v.  Allen,  L.  R.  2 Ex.  15.  As  to 
the  second  count,  the  learned  Judge  was  right  in 
entering  a verdict  for  the  defendant.  The  superintendent 
having  authority  to  issue  his  warrant  within  the  month 
for  an  escaped  lunatic,  and  having  done  so,  the  warrant 
is  legal,  and  the  defendant  can  justify  under  it.  As  to 
increasing  the  damages,  the  rule  is  laid  down  that  the 
Courts  will  not  interfere  with  the  finding  of  the  jury  in  cases 
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of  this  kind  where  there  is  no  proof  of  any  actual  damage, 
but  they  are  purely  of  a sentimental  character : Barker  v. 
Dixie , 2 Str.  1051 ; Mauricet  v.  Brecknock , 2 Doug.  509  ; 
Manton  v.  Bales,  1 C.  B.  414;  Hichol  v.Bestwick,  28  L.  J.  N.S. 
Ex.  4 ; Forsdike  v.  Stone,  L.  R.  3 C.  P.  607 ; Sherwood  v.  Gibson, 
5U.  C.  R.  205  ; Phillips  v.  Hutchinson,  13  U.  G.  R.  136  ; 
Hyde  v.  Gooderham,  6 C.  P.  539  ; Wilson  v.  Hicks,  26  L. 
J.  N.  S.  Ex.  242.  Even  though  the  verdict  be  the  result 
of  a compromise,  or  the  Judge  thinks  that  it  should  have 
been  larger,  this  is  no  ground  for  a new  trial : Richards  v. 
Rose,  9 Ex.  218 ; Perryman  v.  Lister,  L.  R.  3 Ex.  197. 

March  4th,  1875,  Galt,  J. — By  the  22nd  section  of  36 
Yic.  ch.  31,  0.,  (An  Act  to  make  further  Provision  as  to 
the  Custody  of  Insane  Persons),  “ In  case  any  inmate 
of  an  asylum  for  the  insane  shall  escape  therefrom,  it 
be  lawful  for  any  of  the  officers  or  servants  of  the 
asylum,  or  for  any  other  person  or  persons  at  the 
request  of  such  officers  or  servants,  or  any  of  them, 
within  forty-eight  hours  after  such  escape  where  no  war- 
rant has  been  issued,  and  within  one  month  after  such 
escape  where  a warrant  has  been  issued  \>y  the  medi- 
cal superintendent  in  that  behalf,  to  re-take  such 
escaped  person,  and  to  return  him  to  the  asylum  from 
whence  he  escaped,  and  he  shall  remain  in  custody  therein 
under  the  authority  by  virtue  of  which  he  was  detained 
prior  to  such  escape.” 

At  the  trial,  the  following  copy  of  a memorandum  from  Dr. 
Lauder’s  (the  superintendent)  book  was  put  in  and  read  : — 

“ Monday,  19th  (January). — Decow”  (defendant)  “came 
for  the  purpose  of  telling  me  that  Dobbyn’s  ” (plaintiff’s) 
“brothers  wanted  me  to  send  for  Dobbyn,  as  they  did 
not  like  to  send  him.  Issued  warrant  for  his  recapture.” 

“ Saturday,  24th. — Dobbyn  brought  back.  First  told 
he  was  running  for  Parliament.  Spent  two  hours  with 
him.  Found  him  sane,  and  discharged  him.” 

There  was  also  a certificate,  signed  by  Dr.  Lauder,  the 
superintendent,  and  Dr.  Lett,  assistant  physician,  dated 
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23rd  of  January,  that  the  disorder  of  his  mind  had  totally 
disappeared. 

It  appears  to  me,  under  the  above  cited  section,  Dr.  Lauder 
was  justified  in  issuing  his  warrant,  the  plaintiff  having 
escaped  within  a month,  and  consequently  that,  although 
it  is  plain  the  plaintiff  was  not  insane,  still,  as  the  defen- 
dant falsely  represented  that  he  was  so,  the  warrant  was 
legal,  and  the  ruling  of  the  learned  Judge  at  the  trial,  as 
respects  the  second  count,  was  correct. 

The  argument  of  Mr.  Harrison,  based  on  the  22nd  sec., 
was,  that  its  provisions  afforded  a full  defence  to  any 
person  who  caused  or  procured  a person,  who  had  been  an 
inmate  of  an  asylum  and  who  had  escaped  therefrom,  to 
be  arrested,  provided  the  arrest  was  within  one  month  after 
such  escape,  when  a warrant  had  been  issued ; — but  the 
right  to  arrest  is  contingent  on  such  person  being  requested 
so  to  do  by  any  of  the  officers  or  servants  of  the  asylum.  It 
is  expressly  so  in  the  first  part  of  the  section,  and  there  is 
nothing  in  the  latter  portion  to  shew  that  the  Legislature 
intended  to  extend  such  right  to  any  other  persons. 

In  this  case,  however,  the  defendant  was  not  the  person 
who  made  the  arrest,  but  it  was  done  by  a constable  to 
whom  the  warrant  had  been  delivered  by  the  defendant. 

The  defendant  then  is  in  the  position  of  a person  who,  as 
has  been  found  by  the  jury,  maliciously  and  without  reason- 
able or  probable  cause  applied  to  the  medical  superintendent 
to  issue  his  warrant  for  the  arrest  of  the  plaintiff*  falsely 
representing  to  that  officer  that  it  was  the  wish  of  the 
brothers  of  the  plaintiff  that  he  should  be  recaptured  and 
returned  to  the  asylum,  while  at  the  time  the  defendant, 
really  believing  the  plaintiff  to  be  of  sound  mind,  did 
interfere  from  a malicious  motive. 

The  defendant  is  precisely  in  the  same  position  as  a man 
who  by  making  a false  and  unfounded  charge  before  a 
magistrate  causes  the  arrest  of  an  innocent  party. 

In  Fletcher  v.  Fletcher , 1 E,  & E,  420,  which  was  an 
action  of  trespass  for  imprisoning  the  plaintiff  in  a lunatic 
asylum,  Wightman,  J.,  in  giving  judgment,  says,  at  p.  424  : 
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“ Every  one  who  takes  upon  himself  the  responsibility  of 
imprisoning  another  on  the  ground  of  insanity  must,  in 
order  to  protect  himself  at  common  law,  be  able  to  shew 
that  the  person  so  imprisoned  was  actually  insane  at  the 
time.” 

It  is  true  that  the  warrant  in  this  case,  being  legal,  may 
prevent  the  plaintiff  from  succeeding  on  the  second  count ; 
but,  as  I have  already  said,  if  the  plaintiff  is  shewn  to  have 
obtained  the  issuing  of  the  warrant  on  a false  and  malicious 
representation  of  the  continuing  insanity  of  the  plaintiff, 
and  having  no  reasonable  or  probable  cause  for  believing 
him  to  be  insane,  he  is  liable  on  the  first  count.  Therefore 
Mr.  Harrison’s  rule  must  be  discharged. 

So  much  of  Mr.  Cameron’s  rule  as  refers  to.  the  mis- 
direction of  the  learned  Judge,  in  directing  a verdict  for 
the  defendant  on  the  second  count,  must  also  be  overruled, 
as  the  warrant,  having  been  issued  by  a person  having 
lawful  authority,  must  necessarily  form  a protection  to  any 
person  acting  under  it. 

Mr.  Cameron’s  argument  .before  us  and  his  objection 
taken  at  the  trial,  were  founded  on  this  ground,  that  as  it 
was  shewn  that  the  plaintiff  was  not  insane  at  the  time  the 
warrant  was  issued,  therefore  the  warrant  was  illegal  and 
void.  There  is,  however,  nothing  in  the  Act  of  Parliament 
to  support  this  contention.  Nothing  is  said  about  the 
sanity  or  insanity  of  an  escaped  lunatic.  All  that  is 
required  to  establish  the  authority  of  the  medical  superin- 
tendent, is,  to  show  that  the  party  is  an  escaped  lunatic, 
and  that  the  warrant  was  issued  within  one  month  from 
the  date  of  his  escape.  The  warrant  then  being  regular, 
no  person  acting  under  it  can  be  made  liable  in  trespass, 
however  malicious  his  conduct ; but  an  action  on  the  case, 
for  the  malicious  motive  and  want  of  probable  cause  for  the 
proceeding,  is  the  only  substantial  form  of  action.  See 
Chitty  on  Pleading,  7th  ed.,  vol.  i.,  p.  186,  and  the  cases 
there  cited. 

The  question  as  to  granting  a new  trial  on  account  of 
smallness  of  damages  remains  to  be  considered.  It  is 
4 — VOL.  xxv.  C.P. 
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quite  true,  as  was  forcibly  urged  by  Mr.  Harrison,  and 
sustained  by  the  numerous  authorities  cited  by  him,  that 
the  Court  is  very  unwilling  to  grant  new  trials  in  actions 
for  torts,  where  there  is  no  pecuniary  damage  proved  or 
personal  injury  sustained  ; but  there  is  no  positive  rule  to 
prevent  their  so  doing;  otherwise,  as  was  well  said  by 
Shee,  J.,  in  his  judgment  in  Kelly  v.  Sherlock,  L.  R.  1 Q. 

B.  686,  “ If  a peremptory  rule  of  practice  prevents  us  from 
granting  a new  trial,  because  the  damages  are  too  low, 
unless  there  has  been  some  mistake  in  point  of  law  on  the 
part  of  the  Judge  who  presided  or  in  the  calculation  of 
figures  by  the  jury,  the  application  for  a new  trial  in  this 
case,  which  was  acceded  to  by  the  full  Court  on  neither  of 
those  grounds,  ought  not  to  have  been  entertained.”  It  is 
true  that  the  majority  of  the  Court  refused  to  interfere  in 
that  case,  considering  that  the  jury  might  have  fairly 
considered  the  plaintiffs  own  misconduct  in  certain  sermons 
preached  and  articles  published  by  him  reflecting  on  other 
persons,  as  having  been  taken  into  consideration  in  con- 
sidering their  verdict ; but  Blackburn,  J.,  in  his  judgment, 
says : c£  I do  not  think  that  there  is  any  inexorable  rule  of 
practice  by  which  we  are  precluded  from  ever  granting  a 
new  trial  on  account  of  the  smallness  of  damages.” 

This  expression  of  opinion  has,  since  the  present  case 
has  been  argued,  been  adopted  and  acted  upon  in  the  case 
of  Falvey  v.  Stanford,  published  in  the  January  number  for 
this  year  of  the  Law  Reports,  L.  R.  10  Q.  B.  54,  in  which  a 
new  trial  was  granted  for  smallness  of  damages,  in  an  action 
for  verbal  slander. 

In  giving  judgment,  the  Court  say,  at  p.  56,  “ But  the 
principles  by  which  we  think  the  Court  should  be  governed 
in  granting  or  refusing  a new  trial  in  actions  of  tort  on  the 
ground  of  insufficiency  of  damages,  are  not  fully  explained 
in  the  case  referred  to  ” ( Kendall  v.  Hayvjarcl,  5 Bing.  N. 

C.  424),  “ but  are,  as  we  conceive,  correctly  stated  by  Black- 
burn, J.,  in  his  judgment  in  the  case  of  Kelly  v.  Sherlock, 
L.  R.  1 Q.  B.  697,  namely,  that  there  is  no  inexorable  rule 
of  practice  precluding  the  granting  of  a new  trial  on 
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account  of  the  smallness  of  the  damages  ; but  where  the 
smallness  of  damages  shews  that  the  jury  have  made  a 
compromise,  and  instead  of  deciding  the  issue  submitted  to 
them  of  guilty  or  not  guilty,  have  agreed  to  find  for  the 
plaintiff*  for  nominal  damages  only,  a new  trial  will  be 
granted,  such  a case  being  in  effect  as  if  the  jury  had 
been  discharged  without  a verdict.” 

In  the  case  now  before  us,  considering  the  answer  made 
by  the  jury  to  the  third  question — namely,  that  the  defen- 
dant, really  believing  the  plaintiff  to  be  of  sound  mind, 
did  interfere  from  a malicious  motive — and  bearing  in  mind 
also  the  nature  of  the  charge  and  the  time  at  which  it  was 
made,  it  is  impossible,  as  it  appears  to  me,  to  arrive  at  any 
other  conclusion  than  that  the  jury  have  failed  to  discharge 
their  duty.  There  should  have  either  been  a verdict  for 
the  defendant,  in  which  case  the  jury  could  not  have  been 
sincere  in  the  answers  made  by  them,  or  they  should  not 
have  returned  a verdict  for  nominal  damages. 

Gwynne,  J. — Cross  rules  have  been  argued  in  this  case  : 
the  plaintiff  by  his  rule  asking  to  set  aside  the  verdict, 
which  was  for  one  shilling  in  his  favor,  upon  two  grounds  : 
1.  Upon  the  ground  of  misdirection  in  my  having  ruled 
at  the  trial,  which  took  place  before  me,  that,  under  the 
circumstances  appearing  in  evidence  the  plaintiff  could  not 
recover  under  the  count  for  trespass  and  false  imprisonment; 
and,  2.  Upon  the  ground  that,  under  the  circumstances 
established  in  evidence,  a verdict  for  one  shilling  damages 
is  a delusive  verdict,  and,  in  effect,  no  verdict  at  all. 

The  defendant,  by  his  rule,  insists  that  the  verdict  for 
the  plaintiff  should  be  wholly  set  aside  and  a nonsuit 
entered,  upon  the  ground  that,  as  he  contends,  under  the 
circumstances  appearing  in  evidence,  no  action  at  all  lies 
against  the  defendant,  however  malicious  may  have  been 
his  conduct. 

I still  remain  of  the  opinion,  which  I expressed  at  the 
trial,  that  the  plaintiff’s  action  cannot  be  maintained  upon 
the  count  in  trespass. 
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The  first  twenty  sections  of  the  Act  36  Yic.  ch.  31,  0., 
relate  to  persons  found  to  be  insane  upon  inquisition  had 
upon  information  laid  before  justices,  charging  such  persons 
to  be  insane  and  dangerous  to  be  at  large. 

The  31st  section,  by  way  of  amendment  of  the  Act  34 
Vic.  ch.  18,  provides  for  a different  class  of  persons,  of 
which  this  plaintiff  was  one,  namely,  persons  admitted  to 
the  asylum  upon  the  certificates  of  three  medical  prac- 
titioners. 

The  statute  declares,  sec.  31,  sub-sec.  5,  that  “ No  person 
shall  be  admitted  into  any  of  the  said  asylums  as  a lunatic 
(except  upon  an  order  of  the  Lieutenant-Governor)  without 
the  certificates  ” (in  form  “ K ” to  the  Act  annexed)  “ of 
three  medical  practitioners,  each  attested  by  the  signatures 
of  two  subscribing  witnesses,  and  bearing  date  within  three 
months  of  the  time  of  such  admission.” 

Sub-section  6 prescribes  what  the  certificates  shall  state. 
And  by  sub-section  7 it  is  enacted  that  “ Such  certificates 
shall  be  a sufficient  authority  to  any  person  to  convey  the 
lunatic  to  any  of  the  said  asylums,  and  to  the  authorities 
thereof  to  detain  him  therein,  so  long  as  he  continues  to  he 
insane .” 

The  period  for  which  this  class  of  persons  are  authorized 
to  be  confined,  and  the  authority  for  the  detention  of 
persons  confined  under  such  certificates,  are  quite  different 
from  the  period  of  and  the  authority  for  the  detention  of 
the  other  persons  to  whom  the  Act  relates. 

The  14th  section  declares  that  “Every  person  committed 
as  an  insane  and  dangerous  person  under  this  Act  shall 
remain  in  confinement  in  the  gaol  mentioned  in  the 
warrant,”  committing  him  to  gaol,  “ until  he  is  thence 
removed  to  some  asylum  or  other  place  of  safe  keeping 
by  direction  of  the  Lieutenant-Governor,  or  until  an  order 
for  his  discharge  is  made  by  the  Lieutenant-Governor,  or 
until  he  is  discharged  under  the  provisions  of  the  next 
section.” 

This  section,  15,  provides  that  if  the  County  Court  Judge, 
or,  in  case  he  be  absent  or  unable  to  act,  then  two  magis- 
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trates,  at  his  request,  “ shall  certify  ” (Form  D)  “that  he  or 
they  has  or  have  personally  examined  such  prisoner, and  that 
he  or  they  is  or  are  satisfied  that  such  prisoner  is  not  insane, 
or  that  such  prisoner,  though  insane,  is  nob  dangerous  to 
be  at  large,  and  is  not  in  the  opinion  of  such  J udge  or 
justices  a proper  person  to  be  confined  in  an  asylum  for  the 
insane,  and  two  medical  practitioners,  of  whom  the  gaol 
surgeon  shall  be  one,  and  each  of  whom  shall  separately 
from  the  other  have  personally  examined  such  prisoner, 
shall  also  certify  in  like  manner  ” (in  form  E to  the  Act 
annexed),  “ then,  in  either  of  such  cases,  such  prisoner  shall 
be  forthwith  discharged  by  the  keeper  of  the  gaol  in  which 
such  prisoner  is  confined.” 

And  then  by  section  16  it  is  enacted  that,  “ In  case  the 
said  examining  Judge  or  justices  and  such  medical  prac- 
titioners shall  duly  certify  ” (forms  F and  G),  “ that  he 
or  the}7  has  or  have  personally  examined  such  prisoner,  and 
that  he  is  insane,  and  a proper  person  to  be  confined  in 
an  asylum  for  the  insane,  the  Lieutenant-Governor,  upon 
receipt  of  such  certificate,  may,  through  the  Provincial 
Secretary,  direct  such  prisoner  to  be  removed  to  an 
asylum.” 

And  by  the  17th  section,  it  is  enacted  that  “ Every 
prisoner  so  removed,  * * shall  remain  subject  to  the 

custody  of  the  officers  or  other  persons  in  charge  of  such 
asylum  or  other  proper  place  to  which  such  prisoner  may 
be  removed,  or  in  which  he  may  be  in  custody  by  virtue 
of  any  like  order,  until  the  discharge  of  such  prisoner  is 
directed  upon  such  evidence  of  his  complete  or  partia 
recovery,  as  may  by  the  Lieutenant-Governor  be  deemed 
sufficient.” 

The  authority,  therefore,  which  the  officers  in  charge  of 
asylums  have  for  the  detention  of  persons  confined  as  the 
plaintiff  was,  continues  only  so  long  as  such  persons 
continue  to  be  insane ; while  the  authority  for  the  deten- 
tion of  persons  committed  by  the  Judge  of  the  County 
Court,  or  by  two  justices,  as  insane,  continues  until  the 
discharge  of  such  persons  is  directed  by  the  Lieutenant- 
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Governor,  upon  such  evidence  of  the  complete  or  partial 
recovery  of  such  persons  as  may  to  him  seem  sufficient. 
Although  the  medical  certificates  under  which  insane  per- 
sons are  admitted  into  asylums  afford  no  warrant  for  their 
detention  after  they  shall  have  become  sane ; and  although, 
therefore,  the  officers  in  charge  of  the  asylums  assume  at 
their  own  risk  the  responsibility  of  detaining  persons 
admitted  under  the  31st  section,  after  they  shall  have 
ceased  to  be  insane,  still  it  appears  to  me  to  be  beyond 
doubt  that  the  provisions  of  the  22nd  section  of  the  Act 
extend  to  authorizing  the  recapture,  in  the  manner  therein 
provided,  of  both  classes  of  patients  escaping  from  the 
asylum ; and  that,  therefore,  if  a person  confined  by  virtue 
of  the  certificates  of  three  medical  practitioners,  under  the 
provisions  of  the  31st  section,  should  escape  from  the 
asylum,  it  is  lawful  for  the  superintendent  of  such  asylum 
to  issue  his  warrant  for  the  recapture  of  such  person 
within  one  month  from  his  escape,  provided  that  such 
superintendent,  at  the  time  of  his  issuing  his  warrant  and 
procuring  its  execution,  bond  fide  believes  such  person  so 
having  escaped  to  be  still  insane,  and  still  to  be  as  such  a 
fit  subject  for  restraint. 

Neither  at  the  trial  before  me,  nor  upon  the  argument 
of  this  rule,  has  the  slightest  doubt  as  to  the  bona  fides 
and  belief  of  the  superintendent  been  suggested,  upon  the 
occasion  of  his  issuing  his  warrant  upon  which  the  arrest 
of  the  plaintiff,  which  is  complained  of,  was  made.  The 
sole  contention  was,  that  the  sanity  in  fact  of  the  plaintiff, 
whatever  may  have  been  the  belief  of  the  superintendent 
to  the  contrary  at  the  time  of  his  issuing  his  warrant,  made 
his  warrant  void. 

I continue  of  the  opinion  which  I entertained  at  the 
trial,  that  the  bona  fides  of  the  superintendent  in  issuing 
the  warrant  having  been  unimpeached,  and  the  warrant  not 
having  any  defect  on  the  face  of  it,  it  was  good  and  valid  in 
law  ; and  that,  therefore,  no  action  of  trespass  could  be 
maintained  against  any  person  acting  under  it,  in  taking 
the  plaintiff  and  conveying  him  to  the  asylum. 
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The  fact  that  the  superintendent  is  a medical  man  can 
make  no  difference  ; for  we  know  that  in  very  many 
cases  it  is  extremely  difficult  to  draw  the  line  between 
sanity  and  insanity,  and  it  would  be  not  only  most  inex- 
pedient but  most  unjust  that  the  reversal  by  a jury  of  the 
conscientious  bona  fide  conviction  of  a medical  superin- 
tendent should  expose  him  to  damages. 

This  would  be  the  effect,  if  the  contention  be  cotrect, 
that  the  warrant  is  void  upon  the  fact  of  sanity  being 
established  to  the  satisfaction  of  a jury,  however  consci- 
entiously the  medical  superintendent  may  have  believed 
the  patient  to  be  still  insane.  I cannot  so  construe  the 
Act.  In  my  judgment  the  bona  fides  of  the  opinion  of  the 
superintendent  as  to  the  fact  of  the  continuance  of  insanity 
establishes  the  validity  of  his  warrant. 

But  Mr.  Harrison,  on  the  contrary,  contends  that,  how- 
ever malicious  may  have  been  the  conduct  of  the  defendant 
in  procuring  the  issuing  of  the  warrant  for  the  plaintiff’s 
recapture,  and  although  he  procured  it  to  be  issued  upon 
false  representations,  still  no  action  lies. 

The  foundation  upon  which  this  contention  is  rested  is 
that  the  Act  authorizes  the  recapture  of  any  person  who, 
while  being  an  inmate  of  the  asylum  escapes  therefrom — 
that  the  escape  is  an  illegal  act  which  warrants  the  re- 
capture, whether  the  patient  escaping  may  in  fact  have 
become  quite  sane  or  not ; and  the  case  is  likened  to  a 
person  confined  in  gaol  ou  a charge  of  felony  or  misde- 
meanor escaping  or  breaking  goal. 

The  contention  then  is,  that  the  recapture  of  an  nmate 
of  an  asylum  escaping  therefrom  is  legal,  whether  sanity 
has  intervened  or  not ; and  that  being  legal,  it  matters  not 
how  much  malice  may  attend  the  committal  of  this  legal 
act. 

The  fallacy  of  this  argument  consists  in  drawing  a parallel 
between  the  case  of  a person  accused  of  crime  escaping  from 
custody  or  breaking  gaol — (to  which  latter  case  the  law 
attaches  the  same  punishment  as  is  by  law  incidental  to 
the  offence  of  which  the  person  breaking  gaol  was  accused) — 
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and  the  case  of  a person  confined  in  an  asylum,  only  because 
of  his  being  insane,  escaping  or  breaking  out  from  such 
confinement,  if  it  should  be  continued  after  the  cause  of  his 
being  confined,  namely,  the  insanity,  has  been  utterly 
removed.  For  such  a person  to  avail  himself  of  any  oppor- 
tunity presenting  itself  of  returning  to  the  world,  or  even 
to  break  out,  if  he  should  be  detained  after  the  restoration 
of  perfect  sanity,  is  no  crime  known  to  the  law  that  I am 
aware  of. 

But  in  the  present  case  the  detention  authorized  by  the 
statute  having  been  only  so  long  as  insanity  should  con- 
tinue, and  it  being  established  that  the  cause  of  detention 
had  been  removed,  the  foundation  of  the  argument  has 
been  removed  also. 

In  this  case  the  finding  of  the  jury  in  effect  is,  that  the 
defendant,  really  believing  the  plaintiff  to  be  of  sound  mind, 
not  apprehending,  or  having  any  reason  to  apprehend,  that 
there  was  any  danger  to  one  Mr.  Mills  from  his  being  at 
large,  falsely  represented  to  the  medical  superintendent 
that  the  plaintiff  was  still  insane,  that  he  had  threatened 
the  life  of  Mr.  Mills,  who  was  in  danger  for  his  life,  and 
that  he,  the  defendant,  had  been  sent  by  the  plaintiff's 
brothers  to  the  medical  superintendent  to  procure  the  de- 
fendant’s recapture ; and  by  such  false  representations  the 
defendant,  to  gratify  a malicious  and  base  motive  of  his 
own,  procured  the  superintendent  to  issue  his  warrant, 
under  which  the  plaintiff,  although  restored  to  sanity,  as 
the  defendant  had  abundant  reason  to  know,  was  retaken 
to  the  asylum. 

It  would  be  a reproach  to  our  law  if  under  such  circum- 
stances an  action  did  not  lie  against  the  defendant.  But 
for  such  conduct,  of  which  the  jury  in  express  terms  found 
the  defendant  guilty,  a verdict  for  the  plaintiff  for  one 
shilling  damages  has  been  rendered,  and  for  this  reason 
the  plaintiff  asks  that  the  verdict  may  be  set  aside  and  a 
new  trial  granted  for  the  smallness  of  the  damages. 

The  rule  as  laid  down  in  Kendall  v.  Hayward,  5 Bing. 
N.  C.  424 — namely,  that  the  Court  never  grants  a new  trial 
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because  the  damages  are  low,  unless  there  has  been  some 
mistake  in  point  of  law  on  the  part  of  the  Judge  who 
presided,  or  in  the  calculation  of  figures  by  the  jury — is 
not  an  inexorable  rule;  like  all  rules,  it  is  subject  to 
exceptions. 

In  Kelly  v.  Sherlock,  L.  R 1 Q.  B.  686,  Shee,  J.,  says,  at  p. 
694:  “We  have  ourselves  twice  during  this  term,  though 
there  had  been  no  mistake  of  the  Judge  in  point  of  law,  and 
no  miscalculation  of  figures  by  the  jury,  set  aside  verdicts 
and  granted  new  trials  on  account  of  the  inadequacy  of  the 
damages,  because  we  * * were  of  opinion  that  there 

had  been  no  real  assessment  of  damages,  and  that  the 
machinery  of  justice  had  failed.” 

And  although  in  that  case,  which  was  one  of  libel, 
Mellor  and  Blackburn,  JJ.,  refused  the  rule,  still  the 
former,  in  giving  his  judgment,  says : “ I cannot  perceive 
that  there  was  in  the  course  of  the  trial  any  misdirection 
in  point  of  law  by  the  Judge,  or  any  mistake  as  to  their 
duty  on  the  part  of  the  jury,  or  any  unfair  practice  on  the 
part  of  the  defendant  which  can  bring  this  case  within  the 
exception  to  the  general  rule  laid  down  and  acted  upon  by 
the  Courts  with  regard  to  their  interference  with  the 
assessment  of  damages  by  the  jury.”  And,  again,  “If 
indeed  I could  see  that  the  jury  had  evaded  the  duty  of 
applying  their  minds  to  the  consideration  of  the  amount 
of  damages , we  might  and  ought  to  treat  it  as  no  verdict 
at  all,  as  we  have  done  in  other  cases ; but  I am  unable  to 
see  any  such  evasion  of  duty  in  the  present  case.” 

And  again  he  says,  at  p.  697  : “ The  least  which  can  be 
required  of  a plaintiff*  who  complains  of  the  inadequacy  of 
the  damages  assessed  by  the  jury,  is,  that  he  should  be  able 
to  shew  that  he  has  not  afforded  by  his  conduct  any  legiti- 
mate ground  upon  which  the  jury  could  fairly  and  reason- 
ably have  acted,  in  estimating  the  damages  to  which  he 
may  be  entitled  at  a nominal  sum.” 

Blackburn,  J.,  says,  at  p.  697  : “ In  several  cases  alluded 
to  by  my  brother  Shee,  where  the  smallness  of  the  damages 
shewed  that  the  jury  had  made  a compromise,  and  instead 
5 — VOL.  xxv  C.P. 
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of  deciding  the  issue  submitted  to  them  of  guilty  or  not 
guilty,  had  agreed  to  find  for  the  plaintiff  without  dam- 
ages, the  Court  granted  a new  trial ; but  there  the  case  is 
much  as  if  the  jury  had  held  out,  and  had  been  discharged 
without  a verdict.” 

In  that  case  the  reason  for  refusing  the  rule  is  supported 
upon  the  conduct  of  the  plaintiff  himself,  whose  conduct 
and  regard  for  the  feelings  of  others  as  appearing  in  papers 
published  by  him,  it  was  held  that  the  jury  might  take 
into  consideration  when  estimating  the  damages  he  should 
receive  for  a libel  upon  himself,  which  his  own  intem- 
perate publications  had  perhaps  called  forth. 

In  Forsdike  v.  Stone,  L.  It.  3 C.  P.  GOT,  in  an  action  of 
slander  also,  Willes,  J.,  says,  at  p.  640  : “ It  appears  that  the 
defendant  spoke  of  Mrs.  Forsdike  words  imputing  to  her 
adultery,  and  it  must  be  taken  that  at  the  trial  it  was  amply 
established  that  the  slander  was  spoken,  and  was  untrue  in  fact 
the  defendant  having  mistaken  another  woman  whom  he  saw 
for  Mrs.  Forsdike.  That  seems  the  only  way  of  reconciling  the 
facts  and  the  verdict.  The  jury  thinking  Mrs.  Forsdike  had 
been  untruly  accused,  gave  her  the  verdict,  and  at  the  same 
time  thinking  that  the  defendant  had  bona  fide  seen  a 
woman  at  the  time  he  said,  and  mistaken  her  for  Mrs.  Fors- 
dike, let  him  off*  with  small  damages.  The  jury  do  not 
appear  to  have  misconducted  themselves ; there  does  not 
appear  to  have  been  any  compromise  among  them  leading 
to  a verdict  clearly  inadequate  ; in  a case  of  slander  a jury 
considers  not  only  what  the  plaintiff  should  receive,  but 
what  the  defendant  should  pay.” 

Consistently  with  the  principles  here  enunciated  as  jus- 
tifying in  these  cases  the  refusal  of  a new  trial,  I think 
that  a new  trial  should  be  granted  in  the  case  before  us ; 
for  in  view  of  the  evidence  adduced  at  the  trial  and  the 
special  findings  of  the  jury  thereon,  I can  reconcile  the 
damages  awarded  to  the  plaintiff,  for  what  appeared  to  be 
a very  wicked  and  malicious  wrong,  with  no  other  state  of 
things  than  that  a compromise  upon  the  part  of  the  jury 
was  made  for  the  purpose  of  evading  their  duty  of  applying 
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their  mincls  at  all  to  the  consideration  of  the  question  of 
what  damages  would  he  appropriate  to  the  wrong  com- 
mitted. 

In  a recent  case,  Falvey  v.  Stanford,  L.  It.  10  Q.  B.  54, 
an  action  of  slander  also,  where  one  farthing  damages 
only  was  given  by  the  jury,  the  Court  granted  a new  trial 
upon  the  ground  that  the  smallness  of  the  damages  seemed 
so  utterly  inconsistent  as  to  leave  little  doubt  that  the 
question  was  not  duly  considered  by  the  jury,  and  that  the 
verdict  was  the  result  of  an  unwillingness,  either  to  find 
for  the  plaintiff  upon  the  issue  of  not  guilty,  with  the 
natural  and  logical  consequences  of  such  a finding,  or  to 
find  for  the  defendant;  and  that  it  was  a species  of  com- 
promise, and  in  fact  no  true  verdict  at  all. 

The  verdict  in  the  present  case  appears  to  me  to  be 
utterly  inconsistent  with  the  facts  proved  and  established 
specially  by  the  verdict,  and  to  be  calculated  to  bring  trial 
by  jury  into  contempt.  It  has  left  no  doubt  upon  my  mind 
that  the  jury  have  been  guilty  of  such  misconduct  which, 
in  the  cases  cited,  has  been  held  sufficient  to  warrant  the 
granting  of  a new  trial ; and,  therefore,  as  well  upon  prin- 
ciple as  upon  authority,  I think  the  case  should  be  sub- 
mitted to  the  consideration  of  another  jury. 

The  plaintiff’s  rule  will  therefore  be  made  absolute,  with 
costs  to  abide  the  event. 

The  defendant’s  rule  will  be  discharged  with  costs. 

Hagarty,  C.  J. — I agree  in  the  two  propositions  laid 
down  in  the  judgments  delivered:  1.  That  the  warrant  is 
a protection,  and  therefore  trespass  is  not  maintainable; 
and  2.  That  the  action  on  the  case  lies. 

My  learned  brothers,  in  deciding  to  grant  a new  trial  for 
smallness  of  damages,  have  direct  authority  on  the  point  in 
late  case  of  Falvey  v.  Stanford,  L.  It.  10  Q.  B.  54. 

I suppose  I must  apologize  for  stating  that  I remain 
unconvinced  by  the  reasons  assigned  by  Quain  and  Archi- 
bald, JJ. 

There  is,  of  course,  no  inflexible  rule  to  prevent  the  Court 
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interfering,  as  is  well  expressed  in  Kelly  v.  Sherlock,  L.  R 
1 Q.  B.  686. 

Whenever  a decided  damage,  such  as  a fractured  limb 
or  a permanent  injury  to  health,  is  sustained,  and  an  action 
brought  therefor,  I can  well  understand  a verdict  against  a 
Railway  Company,  or  the  person  committing  an  assault,  for 
a shilling  damages,  being  regarded  as  necessarily  an  absurd- 
ity, and  as  unjust  as  it  is  illogical. 

But  where  no  such  permanent  or  positive  injury  is  done 
— however  feelings  ma}^  be  outraged  or  indignation  natural- 
ly excited  at  scandalous  conduct — I hardly  see  my  way  to 
refusing  to  allow  a verdict  for  a nominal  sum  to  stand. 

Take  the  present  case  of  a malicious  arrest.  It  belongs 
to  a class  specially  appointed  to  be  tried  by  a jury.  Had 
they  found  a verdict  for  the  plaintiff,  say  for  <£250,  five 
thousand  times  larger  than  the  actual  finding,  I do  not 
think  we  could  have  been  seriously  asked  to  interfere  on 
the  ground  of  excessive  damages.  When,  on  the  other 
hand,  they  find  only  the  nominal  sum,  I do  not  find  myself 
in  possession  of  sufficient  materials  to  warrant  my  refusing 
to  accept  their  finding,  and  insist  that  another  jury  must 
be  asked  for  a larger  amount.  Beyond  the  fact  of  the  find- 
ing, I have  no  evidence  of  any  misconduct  on  the  part  of 
the  jury. 

I am  told — and  I see  this  is  said  in  analogous  cases — 
that  such  a finding  necessarily  must  be  the  result  of  a 
compromise. 

This  has  always  appeared  to  me  to  be  most  uncertain 
ground  on  which  to  rest. 

We  must  be  well  aware  that  most  verdicts,  in  cases 
involving  what  may  be  called  “ sentimental  ” damages,  are 
really  the  result  of  compromise.  It  is  rarely,  indeed,  that 
twelve  minds  can  unanimously  name  the  same  amount  as 
proper  compensation  in  such  a case. 

Ignore  it  as  we  may,  a large  number  of  verdicts  for 
plaintiffs  are  found  by  twelve  men,  out  of  whom  one,  or 
two,  or  three,  would  prefer  finding  for  the  defendant. 
Where,  as  here,  there  is  contradictory  evidence,  the  great 
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difficulty  must  always  be  how  a number  of  variously  con- 
stituted minds  will  agree  in  viewing  such  evidence,  and 
separating  the  false  from  the  true.  So,  in  the  estimate  of 
men’s  motives  and  actions,  the  attainment  of  a com- 
mon point  of  view  is  the  problem  to  be  solved  in  the  jury 
room. 

The  law  specially  delegates  the  trial  of  this  class  of  action 
to  a jury,  and  insists  on  unanimity  of  decision.  I cannot 
see  how  compromise,  in  at  least  one  sense,  can  be  avoided. 

Had  the  jury  given  one  hundred  pounds,  we  would  not 
be  asked  to  interfere ; yet,  in  all  human  probability,  such 
a finding  would  be  essentially  arrived  at  by  a compromise 
of  views  and  estimates,  some  favoring  a larger,  some  a 
smaller  amount. 

Yet  there  the  compromise  is  not  objectionable  ; but  if  the 
result  be  a shilling,  we  are  asked  to  assume  it  to  be  wrongly 
arrived  at,  and  therefore  to  set  it  aside. 

I am  told  such  a finding  is  “ illogical.”  Very  probably 
it  is.  But  I am  not  concerned  to  prove  that  verdicts 
either  have  been,  or  ever  will  be,  free  from  that  reproach, 
and  yet  are  still  a reasonably  fair  settlement  of  the  matter 
in  dispute. 

I am  not  sure  that  “ illogical”  findings  do  not  often  do 
more  substantial  justice — possibly  a little  rough  in  its 
nature — than  the  judicial  mind,  in  its  conscientious  effort 
to  be  logical,  may  ultimately  arrive  at. 

I understand  the  Court’s  interference  to  prevent  an 
amount  of  damages,  perhaps  ruinous  to  a defendant, 
and  palpably  disproportion ed  to  the  injury.  But  the 
failure  to  convince  a tribunal  of  this  varied  constitution  of 
a right  to  larger  damages,  seems  to  me  to  rest  on  a differ- 
ent foundation. 

For  my  own  part,  I think  it  conduces  largely  to  general 
confidence  in  the  administration  of  justice  to  leave  the 
estimate  of  damages  in  cases  like  this  to  a jury  composed 
of  the  “ peers”  (in  the  best  sense  of  the  term)  of  the 
litigants,  instead  of  practically  leaving  it  to  the  Judges. 
I care  not  to  trench  too  freely  on  the  existing  method  of 
decision. 
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Take  the  case  of  a breach  of  promise  to  marry.  Some 
think  that  such  a contract  should  be  enforced  under  heavy 
penalties,  even  against  unwilling  parties  ; others  regard  the 
action  as  wholly  of  a mercenary  character,  and  not  to  he 
encouraged. 

I cannot  see  my  way  to  setting  aside  a verdict  in  such 
a case  for  a nominal  sum,  merely  because  I think,  on  a 
perusual  of  the  evidence,  the  defendant’s  conduct  was  dis- 
creditable and  wholly  wrong.  I may  be  told  that  the  case 
here  is  wholly  different.  It  differs  much  in  degree,  but 
the  principle  is,  I think,  the  same. 

There  is  no  positive  existing  or  permanent  injury,  or 
special  pecuniary  damage  done.  There  is  a reason  to  be- 
lieve that  the  plaintiff'  was  deeply  aggrieved  in  his  feelings 
and  for  some  hours,  nearly  a day,  deprived  of  his  liberty, 

I am  most  reluctant  to  establish  a precedent  which,  I 
fear,  may,  if  widely  followed;  be  of  unfortunate  result. 

Some  general  settled  principle  ought,  if  possible,  to 
govern  the  Courts  in  dealing  with  verdicts  like  these.  The 
plaintiff  has  had  a verdict ; the  learned  Judge  has  certified 
for  full  costs  ; the  defendant  has  been  found  guilty  of 
highly  improper  conduct ; the  rest  is  merely  that  the 
plaintiff  has  failed  to  convince  a jury  that  a substantial 
money  payment,  the  amount  of  which  must  be  assessed 
on  wholly  arbitrary  principles,  should  be  recovered. 

I regret  having  to  differ  from  my  learned  brothers  on 
this  point.  I think  it,  however,  more  important  to  main- 
tain an  intelligible  principle  of  general  application,  than 
to  risk  the  danger  of  leaving  this  plaintiff  with  only  a 
nominal  money  indemnity  for  an  injury  of  this  peculiar 
character. 

Plaintiff's  rule  absolute, 
Defendant’ s rule  discharged. 
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Contois  v.  Bonfield. 


Timber  License — Renewal  of , subsequent  to  letters  patent — Endorsement  of  Com- 
missioner of  Crown  Lands  on  patents — Effect  of. 

To  an  action  for  taking  plaintiff’s  timber,  defendant  pleaded,  on  equitable 
grounds,  that  at  the  time  of  an  application  to  the  Commissioner  of  Crown 
Lands  for  patents  to  certain  ungranted  lands  of  the  Crown,  it  was  agreed 
between  the  applicants  and  the  commissioner  that  the  lands  should  be 
granted  subject  to  a timber  license  to  the  defendant,  then  in  force,  and 
to  a renewal  of  such  license,  if  granted:  that  on  the  patents  subsequently- 
issuing,  granting  the  lands  absolutely  to  the  patentees,  the  commissioner 
endorsed  thereon  and  signed  a memorandum  of  such  agreement,  and  on 
the  expiration  of  the  license  renewed  it  : that  the  timber  was  cut  during 
such  renewal;  and  that  the  plaintiff  acquired  his  title  from  the  pa- 
tentees, with  full  knowledge  of  the  premises. 

Held  per  Gwynne,  J.,  and  affirmed  by  the  full  Court,  that  such  endorse- 
ment, and  the  renewa  l of  the  license,  were  unauthorized  and  invalid, 
and  that  the  plea  shewed  no  defence. 


Action  of  trespass  for  taking  and  converting  to  defen- 
dant’s use  the  plaintiff’s  goods,  to  wit,  10,000  saw  logs, 
10,000  pieces  of  white  pine,  and  other  timber. 

Third  plea,  on  equitable  grounds,  in  substance  : — 

That  the  timber  from  which  the  logs,  &c.,  in  the  decla- 
ration mentioned  were  made,  grew  upon  certain  land  in  the 
Township  of  Wilberforce,  which,  up  to  the  time  of  the 
issue  of  letters  patent  therefor,  were  part  of  the  ungranted 
lands  of  the  Crown;  and  that  at  the  time  of  the  issuing  of 
such  letters  patent,  the  defendant,  under  the  powers  and 
provisions  of  the  statute  in  that  behalf,  held  a license  from 
the  Commissioner  of  Crown  Lands  to  cut  timber  upon  the 
said  lands,  expiring  upon  the  30th  April,  1873 : that 
while  such  license  was  in  force,  one  John  Frederick  and 
one  August  Ninan,  who  knew  of  the  existence  of  such 
license,  applied  to  the  Commissioner  of  Crown  Lands  for 
patents  to  be  granted  to  them  respectively  of  such  lands  : 
and  that  thereupon  it  was  agreed  by  and  between  the  said 
Commissioner,  acting  for  our  Sovereign  Lady  the  Queen, 
and  the  said  Frederick  and  Ninan  respectively,  that 
patents  should  be  granted  to  them  respectively  for  such 
lands,  but  that  such  patents  should  not  affect  or  curtail 
the  rights  of  the  defendant  under  his  license  ; and  fur- 
ther, that  if  the  said  license  should  be  renewed  for  one 
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year  from  its  expiration — that  is,  from  the  30th  day  of 
April,  1873,  then  to  come — the  said  letters  patent  should 
he  subject  to  such  renewal,  and  to  the  right  of  the  defen- 
dant thereunder  : that  thereupon,  and  in  pursuance  of  such 
agreement,  our  Sovereign  Lady  the  Queen,  of  her  special 
grace,  certain  knowledge,  and  mere  motion,  did  give  and 
grant  the  said  lands  unto  the  said  Frederick  and  Ninan 

O 

respectively,  in  form  absolute,  but  in  fact  subject  to  the 
said  agreement,  a written  memorandum  or  minute  of 

O 7 

which,  signed  by  the  Commissioner  of  Crown  Lands,  was 
endorsed  on  the  letters  patent  granting  the  lands;  and 
each  of  the  letters  patent  granting  the  lands,  to  Frederick 
and  Ninan  respectively,  with  such  memorandum  or  minute 
endorsed  thereon,  was  delivered  to  Frederick  and  Ninan 
respectively,  upon  their  respective  promises  to  our  Lady 
the  Queen  that  the  same  should  be  held  by  them  respect- 
ively subject  to  the  said  license  and  the  renewal  thereof,  if 
the  same  should  be  renewed,  and  that  the  said  license  and 
renewal  license  should,  until  the  expiration  of  the  said 
year,  have  the  same  force  and  effect  as  if  the  said  letters 
patent  had  never  been  granted  : that  the  said  Commis- 
sioner of  Crown  Lands  afterwards  renewed  the  said  license 
for  another  year,  from  the  30th  August,  1873 ; and 
that  the  timber  was  made  and  cut  by  the  defendant  during 
the  currency  of  such  renewal,  and  by  virtue  thereof.  And 
the  plea  averred  that  the  plaintiff  claimed  title  to  the  logs 
and  timber  under  the  said  Frederick  and  Ninan,  and  that 
before  and  at  the  time  of  his  acquiring  such  title,  he  knew 
and  had  full  knowledge  of  the  several  matters  in  the  plea 
pleaded. 

To  this  plea  the  plaintiff  demurred,  on  the  ground 
that  no  minute  of  the  Commissioner  of  Crown  Lands 
in  the  Province  of  Ontario,  endorsed  on  a patent  of 
Queen  Victoria,  under  seal,  could  control  said  patent : 
that  a patent  or  grant  of  land  by  the  Crown,  under 
seal,  in  the  Province  of  Ontario,  cannot  be  controlled 
by  the  endorsation,  in  writing,  of  a minute  of  the  Com- 
missioner of  Crown  Lands  for  said  Province  endorsed 
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thereon  ; and  that  the  Commissioner  had  no  power  in  law 
to  make  such  endorsation  to  restrain  the  legal  rights  of 
the  grantee  or  patentee. 

The  case  was  argued  on  December  1st,  1874,  before 
G wynne,  J.,  alone. 

McMichael,  Q.C.,  for  the  demurrer.  Bethune,  contra.  The 
arguments  and  authorities  cited  were  substantially  the 
same  as  before  the  full  Court,  post,  page. 

January  25th,  1875,Gwynne,  J.— Mr.  Bethune’s  conten- 
tion was,  that  under  the  circumstances  pleaded  a bill  in 
Equity  could  be  maintained  at  the  suit  of  the  defendant 
against  the  plaintiff,  upon  the  ground  that  the  patentees, 
under  whom  he  claims,  with  notice,  took  as  trustees 
quoad  the  timber  for  the  defendant ; and  he  has  cited 
several  cases  decided  in  the  Court  of  Chancery  in  this 
Province,  which,  as  he  insists,  support  this  contention. 

I have  referred  to  all  the  cases  cited,  and  am  of  opinion 
that  none  of  them  go  the  length  which  would  justify  the 
sustaining  this  plea. 

There  is  nothing  in  this  case  of  the  nature  stated  m 
Glidstanes  v.  Earl  of  Sandwich , 4 M.  & G.  1028,  as 
sufficient  to  avoid  the  letters  patent.  There  it  is  said 
that  upon  consideration  of  the  cases  in  which  the  King’s 
grant  has  been  held  to  be  avoided  by  reason  of  any  mis- 
description or  mistake  thereon,  they  will  be  found  to  fall 
under  one  of  three  classes  : 1.  Where  the  King  has  by  his 
grant  professed  to  give  a greater  estate  than  he  had  him- 
self in  the  subject  matter  of  the  grant.  2.  Where  the  King 
has  granted  the  same  estate,  or  part  of  the  same  estate,  to 
another;  or,  3.  Where  the  King  has  been  deceived  in  the 
consideration  expressed  in  his  grant.  Nor  is  there  any- 
thing shewn  which,  in  the  words  of  the  Statute  23  Vic.  ch. 
2,  sec.  25,  authorizes  the  Court  of  Chancery  to  set  aside  the 
letters  patent — that  is  to  say,  there  is  nothing  alleged  to 
shew  that  the  letters  patent  issued  through  fraud,  or  in 
error,  or  improvidence. 

There  is  no  pretence  of  the  patentees  having  withheld 
6 — VOL.  xxv  C.P. 
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from  the  Crown  officers  any  information  which  it  was 
their  duty  to  impart,  and  the  withholding  of  which  caused 
the  letters  patent  to  have  been  issued  improvidently. 
There  is  no  pretence  of  their  having  withheld  anything. 
There  is  no  suggestion  of  any  fraud  upon  their  part ; no 
suggestion  of  any  ignorance  upon  the  part  of  the  Crown 
officers  of  the  condition  of  the  land  or  of  the  rights  of  the 
licensee  therein,  if  that  could  help.  Nor  is  it  alleged  that 
the  licensee  had  any  claim,  right,  or  title,  equitable  or 
otherwise,  to  have  a renewal  granted  to  him  of  the  license 
after  the  30th  April,  1873,  or  after  the  land  should  be 
granted.  Indeed,  by  reference  to  the  Act  authorizing  the 
granting  licenses  to  cut  timber,  we  see  that  the  defendant 
could  have  had  no  such  right  after  letters  patent  should 
issue  granting  the  land,  for  it  is  only  upon  the  ungranted 
lands  of  the  Crown  that  the  Statute  22  Vic.,  ch.  23,  Con- 
solidated Statutes  of  Canada,  gives  to  the  Commissioner  of 
Crown  Lands  any  authority  wdiatever  to  grant  licenses, 
and  it  is  only,  therefore,  while  the  lands  continue 
ungranted  that  any  renewal  of  a license  can  be  made  or 
given.  During  the  currency  of  the  license,  which  by  the 
Statute  is  limited  to  a period  of  twelve  months,  the  statute 
confers  upon  the  licensee  the  right  to  take  and  to  keep 
exclusive  possession  of  the  lands  described  in  the  license, 
and  it  vests  in  the  licensee  all  rights  of  property  whatso- 
ever in  all  trees  and  timber  cut  within  the  limits  of  the 
license  during  the  term  thereof,  whether  cut  by,  or  with,  or 
without  the  authority  of  the  licensee. 

When  letters  patent  issue  during  the  currency  of  any 
year  wherein  a license  is  granted,  for  any  land  comprised 
within  the  limits  of  the  license,  the  effect  in  law  is,  that 
the  rights  existing  under  the  license  control  all  the  rights 
of  the  patentee  until  the  end  of  the  then  current  term  of 
the  license — namely,  until  the  end  of  the  then  current 
license  year;  and  immediately  upon  the  issuing  of  the 
letters  patent,  the  effect  is  to  withdraw  the  lands  granted 
b y the  letters  patent  from  all  further  power  or  control  of 
the  Commissioner  over  them,  as  to  granting  any  renewal 
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of  a license  then  in  existence.  When,  therefore,  the  Com- 
missioner of  Crown  Lands,  under  the  pretence,  as  is 
alleged  in  the  plea,  of  acting  upon  behalf  of  Her  Majesty, 
entered  into  the  agreement  which  the  plea  says  he  did  with 
the  patentees  as  to  the  renewal  of  the  defendant’s  license  for 
another  year  from  the  30th  April,  1873,  if  he  (the  Commis- 
sioner) should  think  fit  to  do  so,  notwithstanding  the  issuing 
of  the  letters  patent  granting  the  lands,  he  was  doing  what 
he  had  no  power  or  authority  whatever  to  do  ; and  the  mode 
in  which  the  plea  alleges  that  this  agreement  was  secured  to 
be  carried  out  or  intended  so  to  be,  seems  to  establish,  if 
that  was  of  importance,  that  he  was  acting  in  the  matter 
contrary  to  law  or  without  the  sanction  of  any  law  ; for 
the  plea  says  that  the  letters  patent,  when  prepared,  were 
delivered  to  the  'patentees , (a  proceeding,  by  the  way,  by  no 
means  necessary  to  complete  the  title  of  the  patentee, 
which  is  of  record , and  no.,  arising  upon  delivery  of  the 
letters  patent),  upon  their  promise,  in  substance  that,  if 
the  Commissioner  should  do  that  which  under  the  circum- 
stances stated  he  would  have  no  right,  power,  or  authority 
whatever  to  do — namely,  renew  the  license  for  another  yekr 
after  the  issue  of  the  letters  patent — they,  the  patentees, 
would  hold  the  lands,  not  in  fee  simple  absolute,  as  ex- 
pressed in  the  letters  patent,  but  subject  to  the  renewal,  and 
that  such  renewal,  if  granted,  should  have  the  same  force 
and  effect  as  if  the  letters  patent  had  never  been  granted. 

The  intention  of  the  Commissioner  of  Crown  Lands 
seems  to  have  been  that,  knowing,  for  I must  hold  him  to 
have  known,  that  upon  the  lands  being  granted  they 
passed  from  under  his  control  as  to  granting  a renewal  of 
the  license,  he  took  the  oral  promise  of  the  patentees  that 
if  he  should  renew  the  license,  which  he  had  no  right  to  do 
after  the  issuing  of  the  letters  patent,  they  would  respect 
his  renewal  equally  as  if  he  had  a right  to  renew : in 
other  words,  that  the  patentees  would  respect  a renewal  of 
a license  made  after  the  issuing  of  the  letters  patent,  by 
which  renewal  the  Commissioner  of  Crown  Lands  should 
authorize  the  defendant  to  cut  timber,  which  it  was  known 
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the  letters  patent  conveyed  to  the  patentees,  as  if  such 
renewal  were  made  in  pursuance  of  the  Act  authorizing  the 
Commissioner  of  Crown  Lands  to  grant  licenses  to  cut 
timber  upon  the  ungranted  lands  of  the  Crown. 

No  case  has  been  cited  before  me  which  can  be  construed 
into  giving  to  the  Crown  under  such  circumstances  a right 
to  avoid  or  recall  the  letters  patent,  and  there  is  no 
principle  of  law  which  could  give  to  the  defendant  a right 
of  enforcing  the  benefit  of  a naked  promise  so  made.  Such 
a promise  if  made  between  two  private  individuals  would 
be  inoperative,  unless  in  writing,  and  I do  not  see  how 
a different  rule  can  prevail  between  the  Crown  and  a 
subject.  Indeed,  on  the  contrary,  independently  of  the 
Statute  of  Frauds,  I think  there  is  a reason  of  public 
policy  why  such  a promise  should  be  wholly  inoperative, 
when  it  is  exacted  by  a public  officer,  who  has  not,  as  I 
think  he  has  not  in  this  case,  any  right  to  exact  it  or  to 
take  advantage  of  it  when  made.  It  is  beneath  the 
dignity  of  the  Crown  to  accept  the  verbal  promise  of 
the  subject  in  derogation  of  Her  Majesty’s  title  by  record 
granted  by  her  special  favor  and  certain  knowledge,  as 
is  pleaded  here. 

For  the  purpose  of  this  case  it  is  sufficient  to  say  that  at 
the  time  of  the  granting  the  letters  patent  it  is  not 
asserted  that  the  defendant  had,  indeed  I think  it 
sufficiently  appears,  as  I have  said,  that  he  had  not,  any 
right,  title,  or  claim,  equitable  or  otherwise,  to  have  a 
renewal  of  the  license  after  the  lands  should  be  and  were 
granted.  He  had  no  interest  to  control  the  issuing  of  the 
letters  patent,  and  when  the  Commissioner  of  Crown 
Lands  professed  to  renew  the  license  after  the  issuing  of 
the  letters  patent,  he  did  wdiat  he  had  no  power  to  do,  and 
nothing  passed  thereby  to  the  defendant.  He,  therefore, 
never  had  any  locus  standi  in  Equity  or  otherwise,  as 
against  the  patentees,  to  control  the  plain  tenor  and  effect 
of  the  letters  patent. 

This  I understand  to  be  a principle  laid  down  in 
Lawrence  v.  Pomeroy , 9 Grant  474,  and  Muchmore  v. 
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Davis,  14  Grant  346,  and  in  my  own  mind  I have  no  doubt 
that  it  is  a sound  one. 

Judgment,  therefore,  will  be  for  the  plaintiff  on  the 
demurrer. 

Judgment  for  plaintiff. 


•From  this  judgment  the  defendant  appealed  to  the  full 
Court. 

In  this  term,  February  11th,  1875,  the  case  was 
argued. 

Bethune,  for  the  defendant.  The  question  here  is, 
whether  the  reservation  of  the  pine  timber  by  the  Com- 
missioner of  Crown  Lands  on  the  back  of  the  patent 
controls  the  general  grant  of  the  land.  If  the  reservation 
had  been  in  the  body  of  the  patent  it  would  have  been 
binding  at  law  on  the  patentees  : Castelman  v.  Hersey,  32 
U.  C.  It.  323  ; and  in  equity  the  endorsement,  though  on 
the  back  of  the  patent,  will  be  read  as  if  contained  in  the 
patent  itself,  and  the  patent  reformed,  or  the  patentees 
deemed  to  hold  in  trust  for  the  licensee,  as  it  is  shewn  that 
the  patentees  took  with  express  notice  of  the  defendant’s 
right  to  the  timber  and  of  the  endorsement  of  the  patent : 
Doug  all  v.  Lang,  5 Grant  292 ; Barnes  v.  Boomer , 10 
Grant  532 ; Malion  v.  McLean,  13  Grant  361  ; Proctor  v. 
Grant,  9 Grant  26 ; Lawrence  v.  Pomeroy,  9 Grant  474 ; 
Boulton  v.  Jeffrey,  1 E.  & A.  Ill  ; Cosgrove  v.  Corbett,  14 
Grant  617 ; Kennedy  v.  Lawlor,  14  Grant  224  ; McIntyre 
v.  Attorney -General,  14  Grant  86  ; Mutchmore  v.  Davis,. 
14  Grant  346 ; Municipality  of  Saugeen  v.  Church 
Society,  6 Grant  538  ; Attorney -General  v.  McNulty,  11 
Grant  281,  in  Appeal  581  ; Westbrooke  v.  Attorney -General, 
11  Grant  330.  And  this  Court  can  now,  under  the  Adminis- 
tration of  Justice  Act,  grant  the  necessary  relief  : Kennedy 
v.  Bown,  21  Grant  95.  It  is  similar  to  the  case  of  a 
mortgage  where  the  defeasance  clause  was  endorsed  on  tha 
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back  of  the  mortgage  unsigned,  in  which  the  American 
Courts  have  read  the  mortgage  as  if  containing  the  clause  : 
Perkins  v.  Dibble,  10  Ohio  439  ; Whitney  v.  French,  25 
Vermont  665  ; Washburn  on  Real  Property,  3rd  ed.,  vol. 
iii.,  p.  162.  Under  23  Vic.,  ch.  2,  sec.  25,  the  Court  of 
Chancery  may  declare  void  patents  issued  through  fraud, 
error,  or  improvidence  ; and  although  Consol.  Stat.  U.  U., 
ch.  23,  sec.  1,  only  authorizes  the  granting  of  licenses  on 
the  ungranted  lands  of  the  Crown,  still  in  Equity,  so  far 
as  this  license  is  concerned,  the  lands  must  be  deemed 
ungranted  lands. 

McMiehael,  Q.C.,  contra.  The  defendants  clearly  cannot 
claim  the  timber  under  the  license  as  it  was  not  cut  during 
the  currenc}r  of  the  license,  and  it  is  not  alleged  that  there 
was  any  renewal.  The  endorsement  also  is,  that  if  the 
license  be  renewed,  not  that  it  was  to  be  renewed.  The 
Consol.  Stat.  C.,  ch.  23,  sec.  1,  providing  for  the  issue  of 
licenses  to  cut  timber  on  the  ungranted  lands,  would  only 
apply  to  licenses  in  force  at  the  time  the  patent  issues,  and 
not  to  renewals.  The  patent  is  issued  under  the  great  seal, 
and  cannot  be  controlled  by  the  parol  endorsement  of  the 
Commissioner,  who  has  nothing  to  do  with  the  issuing  of 
patents,  and  therefore  no  authority  in  such  a case  to  grant 
renewals  : Snarr  v.  Bea.rd,  21  C.  P.  473  ; Blake  v.  Warnell, 
2 B.  & B.  35.  The  23  Vic.,  ch.  2,  sec.  25,  does  not  apply,  as 
it  cannot  be  said  that  the  patent  in  any  way  was  issued 
through  improvidence. 

March  4th,  1875.  Hagarty,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

We  think  the  plaintiff  is  entitled  to  our  judgment  on 
demurrer.  We  fully  adopt  the  reasoning  and  conclusion 
arrived  at  by  our  brother  Gwynne. 

It  seems  sufficient  to  rest  the  case  on  one  point,  namely, 
that  when  the  patent  was  issued  there  was  no  contract 
existing  for  any  license  beyond  that  then  current ; and 
that  any  agreement  by  any  officer  professing  to  act  on 
behalf  of  the  Crown  that  there  might  be  another  license 
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granted  at  a future  period  at  the  pleasure  of  the  Crown, 
was  simply  a contravention  of  the  law,  and  an  attempt  to 
reserve  a right  to  do  an  illegal  act,  and  create  an  interest 
unwarranted  by  law  after  the  land  had  ceased  to  be  the 
property  of  the  Crown. 


Judgment  for  'plaintiff. 
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MEMORANDA. 


MEMORANDA. 

During  this  term  the  following  gentlemen®were  called 
to  the  Bar: — George  Morrice  Rogers,  Warren  Burton, 
Colin  J.  Snider,  George  Burro wes  Gordon,  John 
Bruce,  Louis  W.  P.  Coutlee,  Charles  Gamon,  William 
Darley  Pollard. 
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In  the  Common  Pleas,  and  in  Error  and  Appeal. 


Mary  Maranda  Reynolds  y.  Alexander  Williamson, 

THE  YOUNGER,  JOHN  O’HiGGINS  AND  ADRIAN  JOHN 
O’Higgins. 


Chattel  mortgage — Statement  and  affidavit  on  renewal — Sufficiency  of— Notary 
Public — C.  S.  U.  C.  ch.  45,  sec.  1U,  34  Vic.  ch.  14,  sec.  2 — Construction  of. 

The  statement  on  the  renewal  of  a chattel  mortgage,  attached  to  a copy  of 
the  original  mortgage,  was  merely  : ‘‘E.  S.  R.  in  account  with  M.  M.  R” 
(the  mortgagee) ; and  then  “ To  amount  of  money  secured  by  chattel 
mortgage  $2,200,  interest  thereon  for  one  year  at  the  rate  in  said  mort- 
gage, named  $264,  $2,464.”  The  mortgagee’s  affidavit  stated  that  she 
was  the  mortgagee : that  the  above  statement  shewed  her  interest  in  the 
property  claimed  by  virtue  of  the  said  mortgage:  that  “ as  appears  from 
the  said  statement,  there  will  be  due  and  owing  to  me  this  deponent,  oh 
the  6th  February  next,  from  E.  S.  R.,  the  mortgagor,  &c.,  “ the  sum  of 
$2,464,  being  the  $2,200  mentioned  therein,  and  $264  as  the  interest 
thereon,  under  the  terms  of  the  said  bill  of  sale,”  &c. ; that  no  payment  on 
account  of  either  principal  money  or  interest  had  been  made  to  her  or  to 
any  one  on  her  behalf:  “that  the  said  statement  is  correct ;”  and  that 
the  said  mortgage  has  been  kept  on  foot  for  the  purpose  only  of  securing 
the  payment  of  the  money  owing  to  the  deponent  by  the  terms  thereof, 
and  not  for  any  fraudulent  purpose.  The  affidavit  was  sworn  before  a 
notary  public  in  the  province  of  Quebec. 

Held',  that  the  statement  and  affidavit  were  insufficient,  as  the  statement 
neither  shewed  the  interest  of  the  mortgagee  in  the  property  claimed, 
nor  a full  statement  of  the  amount  due  for  principal  and  interest,  nor 
did  the  affidavit  allege  that  the  statement  was  true,  as  required  by  C. 
S.  U.  C.  ch.  45,  sec.  10  ; and  that  if  the  affidavit  could  be  looked  to  in 
support  of  the  statement,  it  was  insufficient  for  that  purpose. 

Held,  on  appeal  to  the  Court  of  Error  and  Appeal,  without  expressing  any 
opinion  as  to  the  other  points,  that  the  affidavit  was  bad,  as  the  Notary 
Public  in  Quebec  had  no  power  to  take  it. 


Interpleader  issue. 

The  cause  was  tried  before  Gwynne,  J.,  without  a jury, 
at  Stratford,  at  the  Fall  Assizes  of  1874. 

The  plaintiff  claimed  under  a chattel  mortgage  from 
one  E.  S.  Reynolds,  her  son ; and  defendants  under 
writs  of  execution  against  the  goods  of  the  said  E.  S. 
Reynolds. 

It  is  unnecessary  to  set  out  the  evidence,  as  the  only 
point  to  be  considered  is  the  sufficiency  under  the  statute 
of  the  chattel  mortgage  in  renewal. 
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The  statement  was : 

" A" 

“ Elijah  Stewart  Reynolds,  Esq.,  in  account  with  Mary 


Maranda  Reynolds. 

“ 1874 — Feb.  6th. 

“ To  amount  of  money  secured  by  chattel 

mortgage $2,200  00 

“ Interest  thereon  for  one  year,  at  the  rate  in 

said  mortgage  named 264  00 


$2,464  00 

This  statement  followed  a copy  of  the  original  mortgage, 
and  then  followed  the  affidavit  of  the  mortgagee. 

The  affidavit,  after  stating  that  she  was  mortgagee,  and 
that  the  foregoing  was  a true  copy  of  her  mortgage, 
proceeded  : 

“ 3.  The  above  statement,  marked  “ A.”  shews  my  interest 
in  the  property  claimed,  by  virtue  of  the  said  bill  of  sale 
by  way  of  mortgage. 

“4.  As  appears  from  the  said  statement  there  will  be  due 
and  owing  to  me,  this  deponent,  on  the  6th  day  of 
February  next,  from  Elijah  S.  Reynolds,  the  mortgagor  in 
the  said  bill  of  sale  by  way  of  mortgage  named,  the  sum 
of  $2,464,  being  the  $2,200  mentioned  therein,  and  $264 
as  the  interest  thereon,  under  the  terms  of  the  said  bill  of 
sale  by  way  of  mortgage,  up  to  the  date  last  aforesaid. 

“ 5.  No  payment  on  account  of  either  said  principal 
money  or  interest  has  been  made  by  the  said  mortgagor  to 
me,  this  deponent,  or  to  any  one  on  my  behalf ; and  the 
said  statement  marked  “ A”  is  correct. 

“ 6.  The  said  bill  of  sale  by  way  of  mortgage  has  been 
kept  on  foot  for  the  purpose  only  of  securing  the  payment 
of  the  money  owing  to  me  by  the  terms  thereof,  and  not 
for  any  fraudulent  purpose/’ 

(Signed)  “ M.  M.  Reynolds.” 

“ Sworn  before  me,  at  the  Village  of  Waterloo,  in  the 
County  of  Shefford,  in  the  Province  of  Quebec,  the  21st 
January,  A.D.,  1874.” 


(S’d)  A.  B.  [Seal.] 
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“ A Notary  Public  in  and  for  the  Province  of  Quebec .” 

At  the  close  of  the  case,  the  learned  counsel  for  the 
defendants  moved  to  enter  a nonsuit,  on  the  ground  that 
there  was  no  valid  renewal  of  the  mortgage  within  the 
statute : 1.  Because  the  statement  (filed  was  insufficient ; 
and  2.  Because  the  affidavit  of  the  mortgagee,  purporting 
to  be  sworn  in  the  Province  of  Quebec  before  a notary 
public,  was  insufficient. 

The  learned  Judge  was  of  opinion  that  the  mortgage  was 
insufficient,  and  entered  a nonsuit. 

In  Michaelmas  Term,  19th  November,  1875,  Bethune 
obtained  a rule  nisi  to  set  aside  the  nonsuit,  and  for  a 
new  trial,  on  the  ground  that  the  chattel  mortgage  in 
question  was  properly  renewed  within  the  Statute. 

In  this  term,  February  12th,  187 o,  Harrison,  Q.  C., 
shewed  cause,  and  Bethune,  supported  the  rule.  The 
argument  was  substantially  the  same  as  in  the  Court  of 
Appeal. 

March  4th,  1875,  Hagarty,  C.  J. — The  statute  requires 
the  filing  of  “ a true  copy  of  such  mortgage,  together  with 
a statement  exhibiting  the  interest  of  the  mortgagee  in  the 
property  claimed  by  virtue  thereof,  and  a full  statement  of 
the  amount  still  due  for  principal  and  interest  thereon,  and 
of  all  payments  made  on  account  thereof,  * * with 

an  affidavit  of  the  mortgagee  or  of  his  agent,  duly  authorized 
in  writing  for  that  purpose  * * stating  that  such 

statements  are  true,  and  that  the  said  'mortgage  has  not 
been  kept  on  foot  for  any  fraudulent  purpose”  : Consol. 
Stat.,  U.  C.  eh.  45,  sec.  10. 

In  O' Halloran  v.  Sills , 12  C.  P.  466,  (1862),  in  this 
Court,  the  statement  was  : “ Statement  of  amount  still 
remaining  due  from  the  mortgagor  named  in  the  original 
bill  of  sale  by  way  of  mortgage,  of  which  the  annexed 
is  a true  copy  : that  is  to  say,  $212  for  principal,  and 
the  sum  of  $12.56  for  interest,  amounting  in  the  whole 
to  the  sum  of  $224i56,”  signed  by  the  mortgagee  ; with  an 
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affidavit  of  the  mortgagee,  described  as  mortgagee  in  the 
annexed  copy  of  the  bill  of  sale,  stating  that  B.  H.,  the 
mortgagor  therein  named,  was  “ justly  and  truly  indebted  to 
him  in  the  sum  of  $224.56,  as  set  forth  in  the  statement 
above  written  : that  the  statement  is  true,  and  the  mortgage 
has  not  been  kept  on  foot  for  any  fraudulent  purpose.” 

This  was  held  insufficient  by  the  Court.  Draper,  C.  J., 
points  out  the  defects  in  the  statement,  as  not  complying 
with  the  statute.  “ The  statement  does  not  state  either 
that  the  amount  stated  to  be  due  is  due  on  the  mortgage 
or  the  debt  secured  by  it,  nor  that  it  is  due  to  the  mortgagee, 
nor  that  he  is  still  interested  in  the  property  as  mortgagee. 
He  may  have  assigned  it,  and  the  assignee  may  have  been 
paid,  and  yet  the  statement  as  it  stands  may  be  true.  In 
fact  the  information  required  by  the  Act  is  not  in  the 
statement,  admitting  it  to  be  sufficiently  set  forth  ir>  the 
affidavit.”  He  expresses  an  opinion  that  there  is  no  right 
to  transfer  to  the  affidavit  what  ought  to  be  in  the  statement. 

Morrison,  J.,  points  out  that  the  statement  does  not  state 
to  whom  the  amount  is  due,  nor  whether  it  is  due,  nor 
whether  it  is  due  on  or  by  virtue  of  the  mortgage. 

We  cannot,  support  this  statement  and  affidavit  without 
overruling  0’ Halloran  v.  Sills.  The  statement  there  seems 
to  us  to  be  nearer  the  requirements  of  the  statute  than 
this.  This  merely  puts  it  in  as  an  account,  E.  S.  Reynolds 
with  M.  M.  Reynolds,  not  even  stating  the  usual  “ Debtor,” 
then  “ to  amount  of  money  secured  on  chattel  mortgage 
$2,200,  and  interest  $264,”  adding  them  up.  Nor  can  this 
be  held  to  shew  “ the  interest  of  the  mortgagee  in  the 
property  claimed  by  virtue  of  the  mortgage  nor  does  it 
further  shew  “ a full  statement  of  the  amount  still  due  for 
principal  and  interest  thereon.” 

There  is  certainly  no  explicit  statement  of  the  mort- 
gagee’s interest  in  the  property.  As  Draper,  C.  J.,  remarked, 
she  might  have  assigned  all  this  property  to  another,  and 
yet  the  money  might  be  due  to  her  in  account,  and  the 
statement  literally  correct.  Putting  it  in  the  form  of  a 
memorandum  of  account  would  hardly  seem  what  the 
statute  directed. 
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The  statement  in  O'Halloran  v.  Sills  did  not  say  that 
the  amount  was  due  to  the  mortgagee.  Here  it  merely 
puts  it,  as  stated — E.  S.  Reynolds  in  account  with  M.  M- 
Reynolds.  The  case  cited  is  an  authority  that  the  affidavit 
cannot  be  resorted  to  to  supply  defects  in  the  statement. 
Then  the  affidavit  in  some  respects  was  much  more  direct 
than  that  before  us.  It  swears  that  the  mortgagor  is  justly 
and  truly  indebted  to  deponent  in  the  sum  of  $224.56  as 
set  forth  in  the  statement. 

Here  there  is  no  such  direct  averment.  It  says,  “ that, 
as  appears  from  the  said  statement,  there  will  be  due  and 
owing  to  me  on  the  6th  February  next  from  E.  S.  R.,  the 
mortgagor,”  &c.,  “the  sum  of  $2,464,  being  the  $2,200  men- 
tioned therein,  and  $264  as  the  interest  thereon,  under  the 
terms  of  the  said  bill  of  sale  by  way  of  mortgage,  up  to 
the  date  last  aforesaid.”  This  seems  not  nearly  so  direct 
an  affirmance  of  the  true  amount  due  as  that  in  the  case 
cited.  To  swear  that  a thing  is  true  absolutely,  is  very 
different  from  swearing  that  it  is  true  as  appears  by  a 
document  referred  to.  Again,  the  affidavit  required  by  the 
statute,  “that  such  statements  are  true,”  is  diluted  here 
into  the  averment,  “ and  the  said  statement  marked  A is 
correct.”  Neither  in  the  statement  nor  affidavit  is  there  any 
express  averment  of  any  property  or  interest  remaining  in 
the  mortgagee  on  the  property  claimed.  As  I read  the 
Acts  it  seems  to  make  this  a matter  of  necessity. 

When  we  consider  the  object  of  the  Legislature,  to  pre- 
vent fraud  so  frequently  occurring  in  claims  over  personal 
property  still  remaining  in  the  possession  of  a debtor,  we 
cannot  be  too  liberal  in  dispensing  with  the  requirements 
of  the  law.  We  look  on  the  objections  taken  here  as 
something  beyond  mere  technical  objections,  and  consider 
that  the  statute  has  not  been  in  substance  complied  with. 

In  this  view  it  is  unnecessary  to  discuss  the  other  point, 
as  to  the  affidavit  taken  before  a notary  public. 

Gwynne,  J. — The  statement,  as  it  seems  to  me,  amounts 
to  no  more  than  a representation  of  what  upon  reference  to 
the  mortgage  will  appear. 
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The  statement  merely  professes  to  set  out  the 

amount  of  money  secured  by  the  mortgage  as  $2,200  00 
And  interest  for  one  year  at  the  rate  in  said 

mortgage  named  264  00 


Total $2,464  00 

The  affidavit  then  avers  that  the  statement  is  correct. 

Such  an  averment  to  my  mind  conveys  no  more  than  an 
averment  that  the  statement  shews  correctly  what  appears 
in  the  mortgage,  and  is  not  at  all  the  statement  which 
the  statute  requires. 

Uule  discharged. 

Galt,  J.,  concurred. 

From  this  judgment  the  plaintiff  appealed. 

June  19th,  1875  (a).  Bethune , for  the  appellant.  The 
statement  is  a sufficient  compliance  with  the  statute. 
It  shews  the  mortgagee’s  interest — namely,  from  whom  and 
to  whom  the  money  was  due,  and  on  what  account ; and 
no  other  construction  can  be  given  to  the  statement  than 
that  the  amount  is  due  and  unpaid.  But  the  statement 
and  affidavit  may  be  read  together,  and  together  they 
contain  all  that  is  necessary.  All  that  the  statute  requires 
is,  that  the  public  should  have  information,  and  if  a portion 
of  the  information  directed  to  be  given  in  the  statement 
appear,  in  the  affidavit,  the  information  is  none  the  less 
satisfactory.  The  mortgagee’s  interest  in  the  property  is 
shewn,  as  she  is  stated  to  be  mortgagee,  and  the  account 
in  the  statement  is  referred  to ; and  the  statement  as  to 
the  amount  due  is  made  in  the  only  way  it  could  be,  for 
when  she  made  her  affidavit,  the  amount  not  coming  due 
until  afterwards,  she  could  not  swear  that  it  w^as  then  due. 
Then,  as  to  the  use  of  the  word  “correct,”  the  dictionaries 
use  it  as  synonymous  with  true,  if  not  the  stronger 
word.  The  case  of  O’Halloran  v.  Sills,  12  C.  P.  465,  is 
to  some  extent  against  the  appellant,  but  it  is  not  binding 

(a)  Present:  Drapeb,  C.  J.,  of  Appeal,  Strong,  J.,  Burton,  J.  and 
Patterson,  J. 
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on  this  Court,  and  in  Saulter  v.  Carruthers,  9 U.  C.  L.  J. 
158,  Hagarty,  C.  J.,  seemed  to  rhink  it  had  gone  too  far, 
while  in  Walker  v.  Niles , 18  Grant  210,  Mowat,  Y.  C., 
expressly  dissented  from  it.  The  same  strictness  is  not 
required  in  renewing  as  on  filing  the  original  mortgage,  as 
the  object  is  to  prevent  a satisfied  mortgage  remaining  in 
force,  and  it  is  quite  clear  that  this  mortgage  has  not  been 
satisfied.  Then  as  to  whether  the  affidavit  is  properly 
sworn.  No  doubt  it  is  not  sufficient  under  the  Chattel 
Mortgage  Act ; but  it  comes  within  34  Yic.  ch.  14,  sec.  2,  as 
something  required  to  be  done  in  Court,  and  therefore  falls 
within  the  meaning  of  the  word  proceeding.  At  all 
events  it  would  come  within  the  6th  section  as  a registration, 
as  it  is  necessary  to  register  it  in  the  County  Court. 

Harrison,  Q.  C.,  for  the  respondent.  The  statement  is 
not  a sufficient  compliance  with  the  statute,  for  the  interest 
of  the  mortgagee  is  not  shewn,  nor  is  a full  statement  of  the 
amount  due  for  principal  and  interest  given.  All  that  is 
given  here  is,  a memorandum  of  account,  and  the  statute 
certainly  requires  something  more.  The  affidavit  cannot 
be  read  to  supplement  the  statement : OHalloran  v. 

Sills,  12  C.  P.  465  ; Picard  v.  Bretz,  5 H.  & N.  9 ; Hatton 
y.  English,  7 E.  & B.  94.  In  Walker  v.  Niles,  18  Grant 
210,  Mowat,  Y.  C.,  seems  to  dissent  from  OHalloran  v. 
Sills,  and  to  hold  that  the  affidavit  may  be  looked  to  for 
this  purpose ; but  assuming  that  it  may  be,  they  do  not 
together  contain  all  that  is  necessary  to  comply  with  the 
statute.  It  merely  states  that  the  statement  shews  the  mort- 
gagee’s interest  in  the  property,  and  that  as  appears  from  the 
statement  the  sum  named  will  be  due.  The  statute  requires 
these  facts  to  be  directly  stated,  and  a reference  to  the 
statement  is  not  such  a compliance.  Also  stating  that  an 
amount  will  be  due  is  not  a statement  that  the  amount  is 
due : Saulter  v.  Carruthers,  9 U.  C.  L.  J.  158.  The  affi- 
davit itself  is  insufficient ; it  does  not  aver  that  the  statement 
is  true,  but  merely  that  it  is  correct,  which  is  not  of  the 
same  effect  as  true ; at  all  events  the  statute  must  be 
strictly  complied  with:  Jackson  v.  Kassell,  26  U.  C.  R.  341 ; 
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Harding  v.  Knowlton,  17  U.  C.  R.  561 ; Boulton  v.  Smith, 
17  U.  C.  R.  400;  Allen  v.  Thompson,  1 H.  & N.  15;  London 
and  Westminster  Loan  Go.  v.  Chase,  12  C.  B.  N.  S.  733; 
Brodrick  v.  Scale,  L.  R.  6 C.  P.  98 ; Larchin  v.  North 
Western  Deposit  Bank,  L.  R.  8 Ex.  80,  in  appeal,  L.  R.  10 
Ex.  64.  The  affidavit  is  also  insufficient,  as  it  is  not  sworn 
in  the  Province,  or  before  one  of  the  persons  authorized  by 
the  12th  section  of  the  Act  to  take  the  affidavit,  but  before 
a notary  public  in  the  Province  of  Quebec.  The  appellant 
admits  that  the  12th  section  has  not  been  complied  with, 
but  contends  that  the  defect  has  been  remedied  by  34  Vic. 
ch.  14  secs.  2,  6 ; but  the  2nd  section  only  applies  to  affi- 
davits to  be  used  in  some  cause  in  the  County  Court,  or 
some  proceeding  in  the  cause,  and  this  is  not  a proceeding 
in  a cause,  neither  can  it  be  said  to  be  for  the  purpose  of 
registration,  for  it  means  registration  in  the  registry  office  : 
De  Forest  v.  Bunnell,  15  U.  C.  R.  370. 

Bethune,  in  reply. 

At  the  conclusion  of  the  argument,  the  Court  of  Appeal 
dismissed  the  appeal  with  costs,  being  of  opinion,  without 
expressing  any  opinion  as  to  the  other  points,  that  the 
notary  had  no  power  to  take  the  affidavit. 


Appeal  dismissed  ivith  costs. 
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In  the  Common  Pleas,  and  in  Error  and  Appeal. 

Herbert  v.  Park  and  Cuff. 

Contract — Joint  or  several — Evidence. 

The  defendants’  architects,  having  by  the  defendants’  instructions  adver- 
tized for  tenders  for  the  construction  of  two  wholesale  stores,  the  plain- 
tiff tendered  for  the  excavation  and  brick  and  stone  work,  &c.,  of  the 
two  stores  at  an  entire  sum  of  $5,768,  which  was  accepted  by  the 
architects  ; and  an  agreement  was  then  drawn  up,  purporting  to  be 
between  the  plaintiff  of  the  one  part,  and  the  defendants  of  the  other 
part,  under  which  the  plaintiff  was  to  erect  and  build  the  two  stores 
for  the  sum  of  $5,768,  which  the  defendants  covenanted  to  pay  in  the 
proportion  of  eighty-five  per  cent,  as  the  work  progressed,  on  the 
architects’  certificate,  and  the  remainder  in  one  month  after  comple- 
tion. This  agreement  was  executed  by  the  plaintiff,  but  not  by  the 
defendants.  The  plaintiff  then  entered  upon  the  work,  and  from  time 
to  time  during  its  progress  received  from  the  architects  certificates 
addressed  to  the  defendants  jointly,  of  the  sums  payable  on  the  whole 
work,  and  not  on  each  building  separately,  which  plaintiff  took  to 
defendants  and  each  paid  half.  On  the  completion  of  the  contract 
the  plaintiff  obtained  from  the  architect  separate  statements  of  the 
amounts  due  from  each  defendant,  and  after  allowing  a set-off  which 
each  defendant  had  against  him  took  their  several  notes  for  the  balance 
due  from  each.  The  plaintiff  swore  that  he  thought  it  was  a joint  con- 
tract, and  had  no  intimation  that  defendants  were  not  jointly  interested 
in  the  stores,  while  the  architects  stated  that  they  had  no  instructions 
to  draw  a joint  contract,  and  did  not  consider  that  this  was  one. 

Held , reversing  the  judgment  of  the  Court  below,  that  the  contract  was 
a joint  and  not  a several  contract,  and  that  the  fact  of  plaintiff’s  deal- 
ings with  the  defendants  under  it,  as  above  stated,  could  not  alter  its 
legal  effect. 

Where  leave  was  reserved  at  the  trial  to  move  to  set  aside  the  verdict 
and  enter  a verdict  for  the  plaintiff : Held,  that  the  Court  of  Appeal 
could  order  such  verdict  to  be  entered. 

The  Court  on  allowing  the  appeal,  gave  the  costs  of  it  to  the  appellant. 

Appeal  from  the  judgment  of  the  Court  of  Common 
Pleas. 

Action  against  two  defendants,  James  Park  and  Henry 
Cuff,  on  the  common  counts,  for  work  and  materials,  goods 
bargained  and  sold,  &c. 

The  defendant  Park  pleaded  a composition  and  discharge 
under  the  Insolvent  Act,  whereupon  the  plaintiff  entered 
a nolle  'prosequi  as  to  him. 

The  defendant  Cuff  pleaded  never  indebted,  and  pay- 
ment. 
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The  cause  was  tried  before  Galt,  J.,  without  a jury,  at 
Toronto,  at  the  Spring  Assizes  of  1873. 

At  the  trial  the  plaintiff  put  in  a contract  under  seal, 
executed,  however,  only  by  himself.  He  had  previously, 
on  the  14th  September,  1871,  tendered  for  the  work.  The 
tender,  which  was  not  addressed  to  anyone,  was  for  the 
“ excavation,  rubble,  and  brick  work,  and  cut  stone  work, 
* * drainage,  in  the  erecting  of  two  stores  for  James 

Park  and  H.  W.  Cuff,  in  accordance  with  plans  and 
specifications  by  Mr.  Harper,  architect,  for  the  sum  of 
•$5,768.” 

The  contract  was  dated  2nd  October,  1871,  and  was 
executed  by  the  plaintiff  only.  It  purported  to  be  between 
the  plaintiff  of  th e first  part,  and  James  Park  and  Henry  W. 
Cuff  of  the  second  part.  The  plaintiff  covenanted  with  “ the 
said  parties  of  the  second  part  ” to  do  the  whole  of  the 
works  mentioned  in  the  specifications,  * * in  the  erection 
and  completion  of  two  wholesale  stores,  * * for  the  said 
parties  of  the  second  part.”  In  consideration  whereof 
<£  the  said  parties  of  the  second  part  covenant  to  pay  to  the 
plaintiff  the  sum  of  $5,768.”  And  it  was  covenanted  and 
agreed  by  and  between  the  said  parties,  that  in  case  the 
plaintiff  should  make  default  in  what  he  had  undertaken, 
the  “ said  parties  of  the  second  part,”  or  their  architect, 
should  have  power  to  complete  the  works,  and  charge  the 
same  to  the  account  of  the  plaintiff;  and  in  the  event  of 
his  refusal  to  pay,  to  retain  any  money  that  should  be 
due  to  him,  and  to  sue  him  for  the  balance. 

The  contract  was  completed  about  August,  1872,  and 
notes  given  for  the  balance  due  to  plaintiff.  Park  gave  the 
plaintiff  his  note  for  $606.17  ; and  Cuff  gave  his  for  $477.67, 
together  amounting  to  $1,083.84.  The  plaintiff  received 
from  Cuff  $300,  and  from  the  assignee  of  Park  $234.64; 
leaving  a balance  of  $549.20,  and  Cuff  owed  plaintiff 
$177.67,  if  the  contract  was  several. 

The  plaintiff  stated  that  no  intimation  was  given  to  him 
that  the  defendants  were  not  jointly  interested  in  the 
stores  ; that  for  the  payment  of  the  work  he  received 
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certificates  from  the  architects,  which  were  addressed  by 
the  architects  to  the  defendants,  and  were  all  similar  in 
form,  the  first  being  as  follows : 

“ $1,600.  “ Toronto,  Nov.  11th,  1871. 

“We  hereby  certify  that  the  sum  of  $1,600  is  now  due  to 
John  Herbert  on  account  of  his  contract  for  wholesale 
stores  on  Front  Street. 

(Signed)  “ J.  Harper  & Son, 

“ To  Messrs.  Park  and  Cuff,  “ Architects.” 

“ Merchants.” 

And  that  the  plaintiff  took  them  to  Messrs.  Park  and  Cuff, 
and  each  paid  half : that  he  thought  it  was  a joint 
contract : that  when  the  contract  was  finished  he  took 
the  notes : that  he  put  in  the  tender  in  consequence 
of  seeing  an  advertisement  signed  by  the  architect,  with 
whom  he  made  the  agreement,  and  settled  the  contract  : 
that  he  expected  each  was  building  a house  : that  when 
the  work  was  finished  he  got  two  separate  statements 
from  the  architect,  and  he  took  the  notes  accordingly : 
that  both  Cuff  and  Park  had  a set-off  against  him,  and 
they  were  deducted  from  the  amounts  certified  before  the 
notes  were  given  : that  he  did  not  tell  the  architects  to 
make  out  the  accounts  separately,  when  he  took  the 
notes  : that  he  received  them  just  as  he  had  done  with 
the  previous  certificates. 

One  of  the  architects  was  called  as  a witness  for  the 
plaintiff.  He  stated  that  he  was  engaged  by  Park  and 
Cuff,  and  that  he  told  them  he  had  accepted  the  plaintiff’s 
tender.  It  was  a lump  sum  for  both  stores.  He  drew  the 
contract,  which  plaintiff  executed,  and  under  that  contract 
he  gave  his  certificate  to  the  plaintiff.  He  said  he  had 
instructions  to  make  out  the  agreement  ; he  thought  the 
defendant  Cuff  told  him,  but  they  did  not  instruct  him 
hoiv  to  draw- it.  He  did  not  know  they  were  joint  owners. 
He  understood  each  owned  one  of  the  houses.  He  had  no 
authority  from  defendants  to  bind  them  jointly,  each  for 
the  other ; and  never  told  the  plaintiff  they  were  liable, 
each  for  the  other.  He  swore  he  had  authority  to  make 


60 


COMMON  PLEAS,  AND  ERROR  AND  APPEAL. 


a contract  with  the  plaintiff  for  building  the  two  houses 
for  Cutf  and  Park  ; but  he  had  no  authority  to  bind  them 
as  jointly  responsible.  He  had  no  instructions  as  to  the 
contract  he  was  to  draw.  He  had  made  up  a final  state- 
ment, from  which  the  plaintiff  knew  that  each  was  to  pay 
for  his  own.  This  was  at  Cuff’s  request.  The  plaintiff 
made  no  objection  to  this  final  statement. 

The  learned  Judge  was  of  opinion  that  there  was  no 
evidence  of  a joint  contract,  and  entered  a nonsuit,  but 
reserved  leave  to  the  plaintiff  to  move  to  have  the  nonsuit 
set  aside,  and  a verdict  entered  in  his  favor. 

In  Easter  term  following,  19th  May,  1873,  F.  Osier 
moved  for  a rule  nisi  to  set  aside  the  nonsuit,  pursuant  to 
the  Law  Reform  Amendment  Act,  and  to  enter  a verdict 
for  the  plaintiff  for  $570.  52,  on  the  ground  that  the  plaintiff 
was  in  law  entitled,  on  the  evidence,  to  recover  such  sum 
in  respect  of  a joint  contract  between  the  plaintiff  and  the 
defendants. 

The  Court  of  Common  Pleas  on  the  same  day  delivered 
judgment  refusing  the  rule. 

From  this  judgment  the  plaintiff  appealed. 

December  15th,  1875,  Harrison,  Q.C.,  for  the  appellant. 
There  was  evidence  of  a joint  contract,  and  therefore  the 
nonsuit  should  be  set  aside,  and  a verdict  entered  for  the 
plaintiff.  The  evidence  shews  that  the  plaintiff ’s  tender, 
which  was  accepted,  was  for  erecting  two  stores  at  one 
named  sum.  The  contract  is  then  drawn  up  by  the  archi- 
tects employed  by  the  defendants  jointly,  by  which  the 
plaintiff  was  to  do  the  whole  of  the  work,  and  to  be 
paid  one  sum.  The  work  is  done  under  the  contract, 
and  accepted  by  the  defendants ; there  is  no  evidence  of 
any  other  contract,  and  the  plaintiff  thought  it  was  a 
joint  contract.  Then  the  certificates,  signed  by  the  archi- 
tects, are  addressed  to  both  the  defendants,  and  are  for 
one  sum.  The  law  is  laid  down,  that  where  several  per- 
sons agree  to  perform  one  particular  act,  in  the  absence  of 
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words  creating  a several  liability,  they  are  bound  jointly, 
and  not  severally : Hatsall  v.  Griffith,  2 Cr.  & M.  679  ; 
Ireson  v.  Mason,  12  C.  P.  475 ; Thompson  v.  Hakewill,  19 
C.  B.  N.  S.  713 ; Eccleston  v.  Glipsham,  1 'Wm.  Saund., 
ed.  1871,  162.  The  mere  fact  of  the  plaintiff  taking 
from  the  defendants  their  several  notes  did  not  sever  the 
contract : Carruthers  v.  Ardagh,  20  Grant  579.  If,  how- 
ever, the  contract  was  several,  then  an  amendment  should 
have  been  made  at  the  trial  by  striking  out  Park’s  name, 
and  entering  a verdict  against  Cuff  for  the  amount  due  as 
against  him,  and  even  after  trial  the  Court  has  power  to 
make  the  amendment  : Parsons  v.  Alexander,  5 E.  & B. 
263 ; Bainy  v.  Bravo,  L.  B.  4 P.  C.  287 ; Mills  v.  Scott,  L. 
It.  8 Q.  B.  496;  Lord  Bolingbroke  v.  Townsend,  L.  It.  8 C.  P. 
645.  However,  under  the  Administration  of  Justice  Act 
express  power  is  given  to  make  the  amendment. 

Tilt  for  the  respondent.  The  only  evidence  of  a joint  con- 
tract is  the  tender,  but  the  evidence  shews  that  the  inten- 
tion of  the  parties,  and  the  whole  course  of  dealing  between 
them,  was  that  the  contract  was  to  be  several  and  not  joint, 
and  the  appellant  having  relied  on  a joint  contract,  and 
failed,  cannot  now  recover  on  a several  contract  : Hall  v. 
Leigh,  8 Cranch  50;  Hill  v.  Tucker,  1 Taunt.  7 ; Hatsall  v. 
Griffith,  2 Cr.  & M.  679  ; Streatfield  v.  Halliday,  3 T.  R. 
779  ; Chitty  on  Pleading,  3rd  ed.,  vol.  i.,  p.  30  ; Story  on 
Contracts,  4th  ed.,  vol.  i.,  p.  56.  If,  however,  the  Court 
should  be  of  opinion  that  there  was  evidence  of  a joint 
contract,  a new  trial  should  be  granted  to  enable  the  de- 
fendants to  go  into  their  evidence. 

Harrison,  Q.C.,  in  reply.  A new  trial  should  not  now 
be  granted.  The  defendants  by  asking  for  a nonsuit 
agreed  that  the  case  should  rest  upon  the  evidence  of 
the  plaintiff.  The  defendants  have  not  put  in  an}^  affi- 
davits to  shew  that  they  have  any  evidence  to  disprove  the 
plaintiff’s  case;  and  it  is  not  possible  to  see  what  kind 
of  evidence  they  could  give.  If,  therefore,  the  Court  are  of 
opinion  that  there  was  evidence  of  a joint  contract,  the 
verdict  must  be  entered  for  the  plaintiff. 
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March  15th,  1875,  Draper,  C.J.,  of  Appeal  (a).  The 
appellant,  on  the  14th  September,  1871.  tendered  for  the 
excavation,  rubble,  brick,  and  cut-stone  work  * * * * 

drainage  “ in  the  erecting  of  two  stores  for  James  Park  and 
H.  W.  Cuff,  in  accordance  with  plans  and  specifications  by 
Mr.  Harper,  architect,  for  the  sum  of  $5,768.” 

On  his  own  behalf  he  gave  evidence  that  he  put  in  this 
tender  in  consequence  of  seeing  an  advertisement  signed 
by  Harper,  who  was  the  defendants’  architect,  and  was 
their  agent  in  contracting  with  the  appellant,  who  further 
said  that  he  thought  it  was  a joint  contract. 

The  architect  prepared  the  contract;  the  appellant  entered 
upon  the  execution  of  it.  He  had  signed  and  sealed  it, 
though  neither  Park  nor  Cuff  did  so  ; but  it  does  not  appear 
that  the  appellant  knew  this  while  the  work  was  in  pro- 
gress, nor  that  he  had  the  contract  in  his  possession.  For 
all  that  appears  it  remained  in  the  architect’s  hands,  who 
cannot  say  whether  Park  or  Cuff  ever  saw  it. 

As  the  work  went  on,  the  appellant  obtained  certificates 
from  the  architect,  shewing  the  sum  which  he  was  entitled 
to  receive  from  Park  and  Cuff.  The  payments  by  them 
will  be  presently  adverted  to.  The  architect  says  that  he 
gave  the  certificates  under  this  contract.  He  is  obviously 
speaking  of  the  contract  signed  by  the  appellant,  for  it  was 
under  that  the  work  was  done.  The  architect  also  says  he 
had  instructions  to  write  out  the  agreement,  and,  as  he 
thought,  from  the  defendant  Cuff.  It  seems  to  have  been 
left  to  him  to  frame  it,  as  he  says  he  was  not  instructed 
how  to  draw  it ; that  he  did  not  know  they  were  joint 
owners,  and  had  no  authority  to  bind  them  jointly,  each 
for  the  other  ; and  never  told  the  plaintiff  they  were  liable 
each  for  the  other.  The  fact  seems  to  be  that  he  was 
authorized  in  general  terms  to  write  out  an  agreement,  and 
that  he  wrote  the  one  produced  ; and  neither  verbally  nor 
in  writing  made  any  other  agreement  with  the  appellant  on 
behalf  of  Park  and  Cuff,  nor  made  any  verbal  statement  to 
him  beyond  what  is  expressed  in  the  agreement. 

(a)  Present  ^—Draper,  C.J.,  of  Appeal,  Strong,  J.,  Burton,  J.,  and 
Patterson,  J. 
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These  two  persons  must  be  held  to  have  known  that  the 
appellant  had  entered  into  some  agreement  respecting  the 
two  stores,  at  least  as  soon  as  the  first  certificate  for  pay- 
ment was  presented  by  him,  and  by  paying  him  according 
to  its  terms,  they  did  an  act  ratifying  whatever  agreement 
their  architect  and  agent  had  entered  into  on  their  behalf. 

The  three  certificates  in  evidence  are  addressed  to  both 
defendants,  and  are  each  for  one  sum,  on  account  of  his 
contract  for  wholesale  stores.  So  we  have  the  tender  to  do 
certain  work  for  Cuff  and  Park  for  one  gross  sum  ; a writ- 
ten contract,  signed  by  the  appellant,  agreeing  with  the 
tender,  and  certificates  for  his  payment  similarly  expressed. 
On  all  this  it  is  plain  that  the  appellant’s  undertaking  and 
duty  was  to  Cuff*  and  Park  jointly,  and  they  had  a joint 
interest  in  his  fulfilment  of  it.  Even  if  they  had  several 
interests,  the  undertaking,  as  shewn  in  the  writing,  was 
joint.  And  though  it  is,  on  their  part,  no  more  than  a 
parol  agreement,  yet  the  terms  of  it  appear  only  in  what 
the  architect  wrote. 

I think,  so  far,  that  the  appellant  has  established  a joint 
contract  on  the  part  of  Park  and  Cuff*  with  him.  He  is  not 
affected  by  any  arrangement  and  understanding  between 
them  of  which  he  had  no  notice  until  he  had  finished  the 
work.  The  only  receipts  given  by  the  appellant  for  pay- 
ments on  account  are  for  money  paid  by  Park,  though  he 
says  he  took  the  certificates  given  by  the  architect  to  Cuff*  and 
Park,  and  each  paid  half.  But  when  the  work  was  done  the 
architect  gave  the  appellant  two  separate  statements,  and 
he  took  two  separate  notes,  one  from  each  of  the  two  par- 
ties by  whom  he  had  been  employed  ; and,  as  he  says,  that 
both  Cuff*  and  Park  had  a set-off*  against  him,  each  of  their 
accounts  was  deducted,  and  he  took  Park’s  note  at  three 
months  for  $606  17,  and  Cuff’s  note  for  $477  67,  also  at 
three  months.  He  also  says  he  did  not  tell  the  architect 
to  make  out  the  accounts  separately,  but  received  them 
just  as  he  had  done  with  the  previous  certificates.  And  on 
this  part  of  the  case  the  evidence  of  the  architect  is  to  the 
same  effect ; and  in  fact  is  stronger  than  the  appellant’s. 
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He  says:  “I  made  up  a final  statement.  When  plaintiff 
received  the  statement  he  knew  that  each  was  to  pay  his 
oivn,”  and  made  no  objection  to  the  final  statement. 

If  the  contract  actually  made,  and  upon  which  the  work 
was  done,  was,  though  a parol  contract,  in  terms  similar  to 
that  which  had  been  written,  but  which  was  only  executed 
by  the  plaintiff,  I am  of  opinion  it  was  a joint  contract. 
The  architect  certainly  acted  on  the  written  contract,  for 
his  certificates  were  given  for  the  value  of  the  work  done 
less  the  percentage  provided  for  in  the  writing,  and  not 
otherwise  agreed  upon.  And  so  we  have  the  appellant 
acting  on  it,  and  the  agent  of  Park  and  Cuff*  acting  on  it, 
as  it  is  written  ; and  having  its  terms  thus  ascertained,  the 
only  question  is  one  of  construction  ; and  I have  stated 
what,  in  my  humble  judgment,  that  construction  should  be. 

The  manner  in  which  the  appellant  settled  with  the  two 
respondents,  he  being  severally  indebted  to  each  of  them, 
cannot  affect  the  construction  of  the  language  used  in 
making  the  bargain  ; and  the  architect’s  understanding  or 
intention  in  using  the  language  in  which  the  contract  is 
expressed,  was  in  no  way  communicated  to  the  appellant, 
and  cannot  control  the  plain  meaning  of  such  language. 

I think  the  appeal  should  be  allowed,  that  a verdict 
should  be  entered  for  the  appellant  for  the  unpaid  balance, 
with  interest;  and,  though  with  some  hesitation,  I am 
inclined  to  add  the  costs  of  the  appeal. 

Strong,  J. — The  plaintiff’s  declaration  contains  the 
common  count  for  work  and  labour,  and  the  usual  money 
counts.  The  defendant  Park  pleaded  his  discharge  under 
the  Insolvent  Act,  and  the  plaintiff  thereupon  entered  a 
nolle  prosequi  as  to  him.  The  defendant  Cuff'  pleaded 
never  indebted,  and  payment ; on  which  pleas  the  plaintiff 
took  issue. 

At  the  trial,  before  Mr.  Justice  Galt,  the  plaintiff  opened 
•the  case  of  a joint  contract  entered  into  by  the  two  defen- 
dants with  him  for  building  two  houses  or  stores  on  Front 
street,  in  the  City  of  Toronto.  The  evidence  to  establish 
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the  plaintiff’s  case  consisted,  in  the  first  place,  of  a tender 
by  the  plaintiff  to  perform  the  work  of  building  the  houses 
in  question  for  the  sum  of  $5,768,  with  a certain  additional 
sum  for  extra  work.  This  tender  was  in  the  form  of  a 
letter,  but  it  does  not  appear  to  whom  it  was  addressed, 
though  I presume  it  was  directed  to  Mr.  Harper,  the 
architect  employed  by  the  defendants  ; at  all  events,  Mr. 
Harper  says  he  accepted  its  terms.  Then  an  agreement 
under  seal  purporting  to  be  between  the  plaintiff  and 
defendants,  but  executed  only  by  the  plaintiff,  was  put  in. 
By  this  agreement  the  plaintiff  covenants  to  build  the  two 
houses  for  the  one  price  of  $5,768,  and  the  instrument  con- 
tains what,  if  it  had  been  executed,  would  have  been  a joint 
covenant  on  the  part  of  the  defendants  to  pay  for  the 
work  the  price  mentioned,  there  being  no  division  or 
apportionment  of  price.  If  this  instrument  had  been 
executed  by  the  defendants  there  could  have  been  no  ques- 
tion but  that  the  parties  would  have  been  jointly  liable. 
It  was  not,  however,  executed  by  either  of  them,  and  Mr. 
Harper  says  he  cannot  say  that  Cuff  or  Park  ever  saw  it, 
and  there  was  no  evidence  to  shew  that  its  existence  was 
ever  brought  to  their  knowledge.  Two  witnesses  were 
called  for  the  plaintiffs,  Mr.  Harper,  the  architect,  and  the 
plaintiff  himself.  The  plaintiff  says  that  he  made  the  ten- 
der mentioned,  which  was  accepted,  and  that  he  executed 
the  contract : that  no  intimation  was  given  to  him  that  it 
was  not  a joint  contract : that  he  made  the  agreement 
with  Harper,  and  settled  the  contract  with  him  : that  he 
expected  each  was  building  a house;  and  that  when  the  work 
was  finished  he  got  two  separate  statements  from  the 
architect,  and  took  the  notes  accordingly.  Both  Cuff  and 
Park  had  a set-off  against  him,  which  was  deducted  from 
the  amounts  before  the  notes  were  given.  It  appeared  that 
during  the  progress  of  the  work  payments  were  made  by 
the  parties  separately  from  time  to  time  on  certificates  of 
the  architect,  addressed  to  defendants  jointly,  and  making 
no  distinction  between  the  houses  as  to  the  work  done  to 
each.  The  payments,  however,  made  on  these  certificates- 
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appear  to  have  been  separate,  and  at  the  final  settlement 
separate  set-offs  were  deducted,  and  separate  balances  were 
struck,  for  which  the  parties  gave  their  several  notes,  which 
have  both  been  dishonoured. 

Mr.  Harper  says  he  was  employed  by  defendants  : that 
he  made  the  contract  with  plaintiff : that  he  told  defen- 
dants he  had  accepted  the  tender,  which  was  for  a lump 
sum  for  both  stores  : that  he  gave  his  certificate  under  the 
contract.  He  says  he  had  instructions  from  Cuff  to  make 
out  the  agreement:  that  he  did  not  know  they  were  joint 
owners  ; he  understood  each  owned  one  of  the  houses ; 
he  was  not  aware  that  they  were  to  be  liable  for  each 
other  : that  he  had  no  authority  to  bind  them  jointly,  each 
for  the  other. 

On  cross-examination,  Mr.  Harper  says : “ I swear  I had 
authority  to  make  a contract  with  the  plaintiff  for  building 
the  two  houses  for  Cuff  and  Park,  but  I had  no  authority 
to  bind  them  as  jointly  responsible.” 

Upon  this  evidence  the  learned  Judge  thought  there  was 
no  proof  of  a joint  contract,  and  nonsuited  the  plaintiff. 

The  Court  of  Common  Pleas  subsequently  refused  a rule 
to  shew  cause  why  the  nonsuit  should  not  be  set  aside  and 
a verdict  entered  for  the  plaintiff ; and  this  appeal  is  from 
that  decision. 

I am  of  opinion  that  the  contract  was  in  legal  effect 
joint,  not  several,  although  I have  no  doubt  but  that  the 
parties  erroneously  supposed  that  the  legal  consequences 
of  the  contract  they  entered  into  was  to  make  each 
severally  liable  for  a moiety  of  the  price. 

The  agreement  must,  it  seems  to  me,  be  altogether  put 
aside.  It  is  not  shewn  that  Mr.  Harper  had  authority  to 
bind  the  defendants  by  such  an  instrument ; at  all  events 
that  he  had  such  authority  as  regards  the  defendant  Park  ; 
and  he  swears  distinctly  that  he  had  no  authority  to  enter 
into  any  joint  contract.  And  the  instrument,  although 
sealed  by  the  plaintiff,  does  not  appear  even  to  have  been 
seen  by  the  defendants  or  brought  to  their  notice,  much  less 
read  or  acted  upon  by  them. 


HERBERT  Y.  PARK  ET  AL. 


67 


The  law  as  to  the  obligation  on  a non-executing  party 
of  covenants  contained  in  a sealed  instrument  executed  by 
the  opposite  party  is  laid  down  in  Liverpool  Borough 
Bank  v.  Bccles , 4 H.  &;  N.  139 ; and  applying  that  to  this 
case,  I am  of  opinion  that  the  evidence  does  not  shew  that 
the  defendants  were  bound  by  the  agreement. 

Then  the  agreement  being  laid  aside,  we  have  to  fall 
back  on  the  tender,  and  what  passed  between  the 
parties  in  respect  to  it.  The  tender  is  an  offer  to  build 
the  two  stores  for  the  single  sum  of  $5,768.  Had  this 
been  addressed  to  the  defendants  directly,  instead  of  to 
their  agent  Harper,  there  cannot,  I think,  be  a doubt  but 
that  the  contract  must  have  been  held  to  be  joint.  This 
would  have  been  so,  even  assuming  in  favour  of  the  de- 
fendants a fact  which,  though  it  may  be  conjectured, 
cannot  be  said  to  have  been  proved — namely,  that  being 
owners  in  severalty  of  the  parcels  of  land  on  which  the 
houses  were  to  be  built,  their  interests  were  several,  not 
joint. 

Then,  does  it  make  any  difference  that  the  tender  was 
addressed  or  sent  to  Harper  under  the  circumstances 
connected  with  it  ? 1 think  the  evidence  of  Mr.  Harper 

is  decisive  as  to  this,  for  he  says : “ I told  Cuff  and  Park 
I had  accepted  the  tender ; it  is  for  a lump  sum  for  both 
stores.”  This  is  equivalent  to  saying  that  Mr.  Harper  told 
the  defendants  that  the  plaintiff  had  agreed  to  build  two 
stores  for  them  for  $5,768,  and  that  they  approved  of  his 
acceptance  of  this  tender. 

Then  the  legal  effect  of  a contract  to*  build  two  houses 
for  one  single  and  indivisible  price  depends  on  elementary 
principles.  As  a contract  to  sell  goods- — several  articles 
to  several  persons  for  one  single  price — must  necessarily  be 
joint,  as  to  apportion  the  price  would  be  to  make  a new 
contract,  so,  in  like  manner,  to  apportion  the  price  in  the 
present  case,  when  work  has  been  agreed  to  be  done  for 
a single  fixed  sum,  would  be  to  vary  the  terms  agreed  on 
by  the  parties.  * 

It  is  no  answer  to  this  to  say  that  Mr.  Harper  swears  he 
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never  had  authority  to  enter  into  a joint  contract.  Pro- 
bably none  of  the  parties,  not  even  Mr.  Harper,  had  any 
clear  and  defined  ideas  as  to  the  legal  consequences  of  a 
joint  contract,  or  wherein  they  differed  from  those  of  a 
several  contract.  The  plaintiff*  performed  this  work  for 
the  defendants,  and  he  is  able  to  point  to  a contract  under 
which  he  performed  it,  the  terms  of  which  are  in  legal 
construction  joint,  and  the  binding  force  of  which,  as  regards 
the  defendants,  does  not  depend  on  any  agency  of  Harper 
but  upon  their  own  direct  assent  to  its  terms. 

The  subsequent  conduct  of  the  parties  as  to  the  mode  of 
payment  and  the  settlement,  and  taking  the  promissory 
notes,  cannot,  if  the  liability  of  defendants,  was  originally 
joint,  make  any  difference  in  their  rights. 

Had  it  not  been  for  the  evidence  of  Harper  proving  that 
the  tender  had  been  communicated  to  the  defendants,  I 
should  have  doubted  if  the  defendants  could  have  been  fixed 
with  a joint  liability  in  the  face  of  Harper’s  distinct  state- 
ment that  he  had  no  authority  to  make  them  liable,  one 
for  the  other  ; more  especially  taking  into  account  the  mode 
of  dealing  with  the  parties  adopted  by  the  plaintiff*  himself, 
which  seems  to  have  proceeded  on  the  footing  of  a several 
liability  of  each  defendant  for  half  the  agreed  price.  But 
it  is  established  that  there  was  an  express  assent  by  the 
defendants  to  a contract  to  build  for  one  fixed  certain  sum, 
and  it  is  impossible  to  say  that  anything  which  has  occurred 
can  have  had  the  effect  of  varying  rights  and  liabilities, 
attaching  to  such  a contract. 

I think  the  nonsuit  should  be  set  aside,  and  that  there 
should  be  a rule  for  a new  trial. 

Burton,  J. — I am  of  opinion  that  there  is  evidence  of  a 
joint  contract  on  the  part  of  these  defendants. 

The  facts  proved  at  the  trial,  shortly  stated,  appear  to 
be  that  Mr.  Harper,  an  architect  employed  by  the  defen- 
dants, was  instructed  by  them  to  advertise  for  tenders 
for  the  construction  of  two  stores  : that,  in  consequence  of 
such  advertisement,  the  plaintiff  sent  in  a tender  to  perform 
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the  excavation,  rubble,  brick,  and  cut  stone  work  in  the 
erecting  of  the  building,  referred  to  in  the  tender  as  two 
stores  for  James  Park  and  H.  W.  Cuff,  in  accordance  with 
plans  and  specifications  prepared  by  Mr.  Harper,  for  an 
entire  sum  of  $5,768.  The  tender  was  accepted  in  that 
form,  and  upon  its  acceptance  a contract  was  prepared  by 
the  architect,  and  signed  by  the  plaintiff,  to  perform  the 
works  so  tendered  for,  for  the  one  entire  sum  named,  to 
be  paid  by  both  jointly,  in  the  proportion  of  eighty-five 
per  cent,  as  the  works  proceeded,  such  proportions  to  be 
determined  by  the  architect. 

Unfortunately  this  contract  was  signed  only  by  the 
plaintiff,  and  not  by  the  defendants  ; but  notwithstanding 
the  assertion  of  the  architect  at  the  trial  that  he  had  no 
authority  to  bind  them  as  jointly  responsible,  we  find 
that  the  contract  he  had  prepared  and  had  got  the  plaintiff 
to  execute  did  most  unmistakably  bind  them  jointly,  and 
that  the  plaintiff*,  at  least,  may  be  assumed  to  have  entered 
upon  the  works  on  that  understanding,  as  the  contract  was 
prepared  under  the  instructions  of  Cuff. 

The  plaintiff  had  no  intimation  from  the  architect,  or 
anyone  else,  that  the  defendants  contemplated  erecting  and 
paying  for  the  stores  separately;  on  the  contrary,  the 
tender  was  called  for  in  their  joint  names,  was  sent  in  on 
the  same  form,  and  so  accepted,  and  followed  by  the 
preparation  of  a contract,  which  purported  to  bind  the 
defendants  jointly  for  the  work  on  each  building,  without 
reference  to  the  state  or  progress  upon  either ; so  that  by 
the  terms  of  that  contract,  if  executed  by  the  defendants, 
the  plaintiff  would  have  been  entitled  to  be  paid  for  the 
work  actually  done  on  either  building,  less  a deduction 
of  fifteen  per  cent.,  irrespective  of  whether  the  building 
belonged  to  one  or  other  of  the  defendants. 

O 

The  architect  follows  this  up  by  granting  progress 
estimates  in  the  terms  of  the  contract,  addressed  to  the 
defendants  jointly,  specifying  the  amount  payable  on  the 
whole  works,  not  upon  each  building;  and  if  the  defen- 
dants did  not  in  fact  see  the  contracts,  they  saw  and  were 
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consulted  about  the  tender;  they  knew  that  the  tender 
was  accepted  as  one  entire  contract  for  both  buildings,  and 
the  estimates  when  presented  disclosed  to  them  that  only  , 
one  contract  was  in  existence,  and  one  joint  estimate. 

It  is  impossible  to  conceive  that  the  work  on  both 
progressed  pari  passu , and  that  the  sums  payable  by 
each  would  be  of  equal  amount  when  each  estimate  was 
presented ; and  if  the  defendants  did  not  see  the  contract 
prepared  on  their  behalf  by  their  own  agent,  they  had 
an  opportunity  of  seeing  when  these  certificates  were 
presented  that  the  work  was  being  done  as  one  entire 
work,  under  one  contract,  and  for  one  sum,  and  that  they 
were  addressed  to  them  jointly. 

The  first  of  these  is  in  these  words  : 

“ Toronto,  Nov.  11th,  1871. 

“ $1,600. 

“ We  hereby  certify  that  the  sum  of  $1,600  is  now 
due  to  John  Herbert  on  account  of  his  contract  for  whole- 
sale stores  on  Front  Street. 

(Signed)  “ J.  Harper  & Son, 

“ Architects. 

“ To  Messrs.  Cuff  and  Park, 

“ Merchants.” 

No  information  was  given  here  as  to  the  amount  done 
upon  one  building,  and  the  amount  done  upon  the  other, 
but  one  sum  is  certified  as  due  for  the  entire  work;  and 
the  defendants  accepted  and  acted  upon  it  without  any 
enquiry  as  to  the  progress  made  upon  each  building. 

I have  always  understood  it  to  be  a general  principle  of 
law,  that  if  several  persons  stipulate  for  the  performance 
of  an  act,  they  are  impliedly  bound  jointly,  and  not 
severally.  The  plaintiff  evidently  intended  to  make  his 
contract  with  both,  jointly,  and  the  inference  from  the 
above  facts  is,  that  the  defendants  also  so  understood  it. 
If  any  facts  existed  in  the  present  case  to  do  away  with 
this  presumption,  it  rested  upon  the  defendants  to  estab- 
lish them.  So  far  as  the  evidence  goes,  it  appears,  to  my 
mind,  to  have  been  the  intention  of  both  parties  that  the 


HERBERT  Y.  PARK  ET  AL. 


71 


buildings  should  be  erected  for  both  defendants,  and  that 
the  plaintiff  should  have  their  joint  security.  There  is 
nothing  to  shew  that  they  are  not  joint  owners  of  both 
land  and  buildings.  Whether  that  be  so  or  not,  and 
whatever  arrangement  there  may  have  been  between  the 
defendants  inter  se,  as  regards  the  plaintiff  their  engage- 
ment was  joint. 

There  is  no  evidence  that  any  other  terms  were  men- 
tioned to  the  plaintiff  than  those  set  out  in  the  written 
agreement  prepared  by  the  defendants’  agent,  though  not 
executed  by  them. 

It  is  clear  that  the  plaintiff  undertook  the  work  upon 
those  terms  : that  the  architects  acted  upon  the  agreement, 
and  granted  their  certificates  upon  it ; that  the  defendants 
received  notice  that  the  work  was  being  so  proceeded  with 
as  one  entire  work,  at  one  entire  price,  and  acted  upon  it 
and  paid  accordingly. 

I fail  to  see  anything  in  these  facts  from  which  a several 
contract  can  be  inferred,  and  the  final  acceptance,  upon  the 
completion  of  the  work,  of  notes  for  the  respective  amounts 
which,  as  between  themselves,  were  found  to  be  due, 
cannot  be  looked  to  as  controlling  the  original  contract. 

I think,  upon  the  evidence  as  it  stands,  a verdict  should 
have  been  entered  for  the  plaintiff,  and  in  the  absence  of 
any  affidavits  shewing  that  the  defendants  could  have 
established  a different  state  of  facts,  it  should  be  entered 
now  for  the  sum  of  $549.20,  with  interest  from  the  1st  of 
August,  1872  ; and  I concur  with  the  other  members  of 
the  Court  on  the  question  of  costs. 

Patterson,  J. — The  plaintiff’s  claim  is  for  money  due 
upon  a contract  for  building  two  houses  for  the  defendants. 

The  defendant  Cuff  contends  that  the  contract  was  not 
a joint  contract  by  both  defendants  ; but  that  each  defen- 
dant was  to  pay  for  one  of  the  houses ; and  he  shews  that 
at  a settlement  of  accounts,  after  the  work  was  done,  a 
separate  balance  was  struck  with  each  defendant,  and  that 
the  amount  due  by  Cuff  was  only  $182.92,  which  he  does* 
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not  dispute  his  liability  to  pay,  contending  only  that  he 
be  made  liable  for  it  in  this  action.  The  balance  due  by 
both  defendants  seems  to  have  been  $549.20. 

In  my  opinion  the  evidence  proved  a joint  contract.  The 
facts  shewn  are  that  the  defendants  engaged  a Mr.  Harper 
as  their  architect  for  the  erection  of  two  stores : that  the 
plaintiff  tendered  in  writing  to  do  certain  work  “ in  the 
erecting  of  two  stores  for  James  Park  and  H.  W.  Cuff,  in 
accordance  with  plans  and  specifications  by  Mr.  Harper, 
architect,  for  the  sum  of  $5,768”  : that  Harper  accepted 
the  tender,  and  told  the  defendants  that  he  had  accepted 
it : that  the  defendant  Cuff  instructed  Harper  to  prepare 
an  agreement,  and  Harper  had  an  agreement  prepared 
between  the  plaintiff,  of  the  one  part,  and  both  defendants 
of  the  other  part ; and  this  agreement  was  executed  by  the 
plaintiff,  though  not  by  the  defendants,  who  probably 
never  saw  it : that  the  plaintiff  then  went  on  with  the 
work,  having  no  contract  or  agreement,  except  the  con- 
tract, whatever  it  was,  that  arose  from  the  facts  which  I 
have  stated. 

It  is  not  suggested  that  there  was  any  other  agreement 
made  hy  or  proposed  to  the  plaintiff  The  written  con- 
tract, though  not  executed  by  the  defendants,  is  important 
as  shewing  how  Harper  understood  his  instructions,  and 
as  making  it  clear  how  the  plaintiff  must  have  understood 
he  was  contracting — namely,  to  do  the  entire  work  for  one 
entire  price. 

Mr.  Harper,  speaking  of  the  contract  drawn  by  him,  says 
that  he  gave  his  certificates  under  this  contract.  The  cer- 
tificates are  in  evidence,  and  are  all  drawn  “ on  account  of 
his  contract  for  wholesale  stores  on  Front  street and  are 
addressed  to  both  defendants.  They  wTere  presented  by 
the  plaintiff  to  the  defendants,  who  paid  money  upon  them 
without  any  complaint  of  the  form  in  which  they  were 
drawn. 

The  facts,  as  far  as  I have  stated  them,  are  clearly  evi- 
dence of  a joint  contract,  and  could  not  be  treated  as 
evidence,  either  of  two  separate  contracts,  or  of  the  plain- 
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tiff’s  working  for  payment,  quantum  meruit,  from  each 
defendant  separately. 

Then,  do  the  other  facts  in  evidence  lead  to  a different 
conclusion  ? These  facts  are,  that  the  plaintiff  expected 
that  each  defendant  was  building  a house,”  though  no  in- 
timation  was  given  to  him  that  the  defendants  were  not 
jointly  interested  in  the  buildings  : that  whatever  money 
was  paid  on  the  certificates  was  contributed  by  the  defen- 
dants in  equal  shares,  and  that  each  defendant  paid  his 
share  to  the  plaintiff,  who  therefore  knew  that  they  were 
each  paying  half  of  the  certified  amounts  : that  when  the 
work  was  finished,  the  architect  made  two  separate  state- 
ments, which  he  gave  to  the  plaintiff,  shewing  the  amount 
to  be  paid  by  each  defendant,  and  that  the  plaintiff  allowed 
against  these  amounts  respectively  a set-off  which  each 
defendant  had  against  him,  and  took  the  separate  notes  of 
the  defendants  for  the  balances  then  appearing. 

It  is  not  stated  in  evidence  that  each  defendant  was  the 
separate  owner  of  one  of  the  houses,  or  of  the  land  on 
which  it  was  built,  although  it  may  be  inferred  from  Mr. 
Harper’s  evidence  that  he  so  understood  it.  There  is 
pothing  to  shew  that  the  houses  were  alike  or  of  equal 
value ; and  if  this  should  be  surmised  without  evidence, 
there  is  nothing  to  even  suggest  that,  when  the  defendants 
made  their  payments,  each  paying  the  same  amount  as  the 
other,  the  two  houses  were  equally  advanced,  or  that  either 
the  plaintiff  or  the  defendants  understood  that  each  was 
paying  for  work  actually  done  on  his  own  house. 

It  would  not  necessarily  follow,  even  if  all  this  had  been 
shewn,  that  the  dealing  was  on  the  footing  of  two  sep- 
arate contracts,  and  not  on  the  footing  of  one  joint  con- 
tract. As  it  is,  I see  nothing  in  the  dealings  of  the 
parties  which  is  inconsistent  with  a joint  ownership,  or 
which  might  not  well  have  taken  place  in  the  case  of  a 
contract  to  build  one  house  for  two  tenants  in  common. 

If  it  had  happened  that  the  defendants  had  to  bring  an 
action  against  the  plaintiff  for  failure  on  his  part  to  com- 
plete the  contract,  it  seems  to  me  that  they  must  have  sued 
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jointly.  The  reasons  for  that,  upon  the  present  contract, 
are  fully  as  strong  as  those  on  which,  in  Hatsall  v.  Griffith? 
2 Cr.  & M.  679,  it  was  held  to  be  necessary  for  all  three  of 
the  owners  of  a ship  to  join  in  suing  for  the  money  which 
was  ascertained  as  the  price  of  the  share  of  one  of  them. 

I think  the  plaintiff  is  clearly  entitled  to  a verdict  for 
the  full  balance,  and  interest.  The  balance  as  of  1st 
August,  1872,  was  $549.20,  as  I compute  the  amount  from 
the  figures  given  in  the  plaintiff’s  evidence.  Interest  up 
to  19th  April,  1873,  when  the  case  was  tried,  amounts  to 
$18.31,  making  $567.51  as  the  amount  for  which  the  verdict 
should  be  entered,  and  which  amount  will  bear  interest 
from  19th  April,  1873. 

I agree  that  the  appeal  should  be  allowed  with  costs. 

Some  discussion  arose  as  to  whether  a new  trial  must 
not  necessarily  be  granted,  the  authority  of  the  Court 
not  extending  to  ordering  a verdict  to  be  entered  in  cases 
where  the  plaintiff  has  been  nonsuited,  and  the  Court,  after 
hearing  counsel,  postponed  giving  formal  judgment  until 
the  next  day. 

On  the  following  day,  16th  March,  1875,  the  Court 
held  : 1.  That  the  leave  reserved  at  the  trial  to  the  plain- 
tiff to  move  to  set  aside  the  nonsuit  and  enter  a verdict, 
gives  the  authority — if  it  did  not  otherwise  exist — as  to 
which  it  was  unnecessary  to  say  anything.  2.  That  without 
laying  down  any  general  rule  as  to  giving  costs  to  suc- 
cessful appellants,  the  Court  were  of  opinion  the  appellant, 
in  this  case,  should  have  the  costs  of  appeal. 


Appeal  allowed,  with  costs. 
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McDougall  y.  McMillan* 

Sale  of  land  for  taxes — Validity  of — Owner — Meaning  of — Evidence — 

13  $ 14  Vic.  ch.  67,  29  Vic.  ch.  26 — Construction  of. 

On  the  18th  December,  1852,  the  sheriff,  acting  under  13  & 14  Yic.  ch. 
67,  sold  a lot  of  land  for  taxes,  but  did  not  execute  a conveyance 
therefor,  until  the  9th  January,  1856,  after  the  passing  of  16  Yic.  ch. 
* 182,  which  repealed  the  first  named  Act  : 

Held , that  the  deed  was  invalid,  as  at  the  time  it  was  executed  the 
sheriff  had  not  power  to  make  a conveyance. 

Semble,  that  the  evidence  in  this  case  shewed  that  the  warrant  under 
which  the  sale  took  place  was  properly  sealed  ; also,  that  the  redemp- 
tion money  had  been  paid,  and  within  the  three  years  required  bv  13  & 
14  Yic.  ch.  67,  namely,  by  6th  March,  1855,  and  that  although  this 
was  after  the  repeal  of  that  Act,  yet  under  29  Yic.  ch.  26,  the  payment 
was  made  good. 

Under  13  & 14  Vic.  ch.  67,  the  redemption  money  was  to  be  paid  by  the 
owner : Semble , that  this  would  include  a person  in  possession  claim- 
ing title  as  purchaser. 

Ejectment  for  lot  No.  7,  5th  con.  Finch,  200  acres. 

The  plaintiff  claimed  title  under  a sheriff’s  sale  for  taxes, 
and  the  sheriff’s  deed  was  made  in  pursuance  thereof. 

The  defendant  relied  to  a great  extent  on  alleged  defects 
in  the  plaintiff’s  title,  and  set  up  that  he  was  a purchaser 
from  one  G.,  who  claimed  under  the  grantee  of  the  Crown. 

The  cause  was  tried  before  Morrison,  J.,  without  a jury, 
at  Cornwall,  at  the  Spring  Assizes  of  1873. 

The  evidence  on  behalf  of  the  plaintiff  was  as  follows  : — 
Dr.  McDonald  stated  that  he  was  and  had  been  treas- 
urer for  many  years  of  the  United  Counties  of  Stormont, 
Dundas,  and  Glengarry ; that  the  lot  in  question  was  re- 
turned in  1851,  as  in  arrears  for  £3  7s.  9fd.,  which  would 
make  eight  years,  including  1851  ; and  the  lot  was  charged 
with  seven  years’  arrears,  before  it  was  sent  to  the  Collec- 
tor : that  upon  the  return  coming  in  he  issued  his  warrant, 
dated  the  11th  August,  1852  : that  opposite  lot  7,  in  the 
5th  concession  of  Finch,  appeared  arrears  £3  8s.  2 jd  : that 
he  could  not  say  anything  about  whether  there  was  a seal 
to  it : but  there  ought  to  have  been  one,  and  he  could  not 
say  there  was  not : that  he  was  always  under  the  impres- 
sion that  he  did  seal  it,  until  some  difficulty  arose  about  a 
seal.  The  Sheriff  returned  to  him  that  he  had  sold  this  lot 
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in  his  return.  In  the  return,  the  lot  was  returned  as  sold 
to  Dougald  McDougall — the  200  acres  for  £4  Os.  11  id.  The 
date  of  the  sale,  was  the  18  th  December,  1852.  (It  was  ad- 
mitted that  the  lot  was  patented  in  1806,  to  Catherine 
Reid,  and  returned  by  the  Surveyor-General  to  the  Treas- 
urer as  such.) 

On  cross-examination,  he  said,  “ I remember  some  time# 
ago  looking  at  this  warrant.  I was  under  the  impression 
that  I did  not  neglect  to  put  on  a seal,  and,  thinking  it 
had  dropped  off,  I,  about  1866,  put  a seal  on  it  to  replace 
it;  and  afterwards,  not  being  certain  about  the  sealing,  it 
occurred  to  me  that  it  was  wrongof  me  to  have  put  it  on,  so  I 
took  it  off  again.  Before  I put  the  seal  on  in  1866, 1 can’t 
say,  or  won’t  take  upon  myself  to  say,  that  there  was  a mark 
on  it  of  a seal,  but  the  present  mark  is  attributable  to  the 
one  I took  off.”  Opposite  to  the  lot,  in  the  sheriff’s  return — 
interlined — are  the  words,  “ Redeemed  by  Donald  McMillan, 
6th  March,  1855.”  This  interlineation,  if  made  by  him,  was 
made  after  the  6th  March,  and  if  made  by  McMillan,  it  was 
done  by  his  own  action  or  by  witness,  and  this  was  the 
only  entry  of  redemption  interlined.  It  was  made  by  J.  P. 
McMillan,  who  acted  for  him  as  treasurer.  It  was,  he 
thought,  McMillan’s  writing.  Sometimes  he  thought  it 
was  his  own,  but  he  would  not  take  it  upon  himself  to  say 
it  was.  He  was  attending  Parliament  at  the  time,  and 
McMillan  and  his  brother  were  in  the  office  acting  for  him, 
and  they  would  make  a list  of  those  who  redeemed,  and 
gave  it  to  him  in  that  list.  This  redeemed  lot  was  not  in 
any  such  list,  blit  it  was  in  a list  of  lots  to  be  returned  to 
the  Sheriff  to  be  deeded  to  the  purchasers.  Some  time 
after  that,  he  was  told  that  D.  McMillan  had  called  and 
paid  the  redemption  money  within  the  time.  This  lot 
did  not  appear  in  the  list  of  lots  redeemed,  as  one  re- 
deemed, but  there  was  a receipt  from  D.  McDougall,  the 
purchaser,  dated  1st  December,  1856,  for  £ 5 5s.  5jd.,  being 
the  amount  received  from  D.  McMillan  to  redeem  the 
lot  in  question.  The  hand-writing  of  the  body  of  the 
receipt  was  in  the  writing  of  the  person  acting  for  witness. 
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who  could  not  have  been  at  home  then.  He  knew  the 
money  was  received  from  D.  McMillan,  and  went  to  the 
counties’  credit;  but  only  knew  this  by  the  receipt.  No 
other  entries  would  appear,  except  in  this  list,  of  the  pay- 
ment. 

On  re-examination,  he  stated  that,  in  the  list  of  lots  for 
which  deeds  were  to  be  given  by  the  Sheriff,  this  lot  ap- 
peared. He  compared  that  list,  and  in  his  opinion,  if  the 
interlineation  then  existed,  he  would  not  have  included  the 
lot  in  the  list  of  deeds.  He  did  not  know  how  he  discovered 
that  it  was  redeemed,  except  that  he  was  told  that  McMillan 
had  a receipt,  and  he  made  enquiry,  and  he  directed  Mc- 
Millan to  find  McDougall  and  pay  back  the  money. 

D.  E.  McIntyre , sheriff,  stated  that  he  made  the  sale  of 
this  lot,  as  stated  by  the  treasurer.  By  the  return  made  to 
him  by  the  treasurer,  dated  29th  December,  1855,  the  per- 
sons entitled  to  deeds  of  lands  not  redeemed  were  shewn. 
He  issued  the  deed  to  Dugald  McDougall,  on  9th  January, 
1856. 

Dugald  McDougall  proved  that  he  purchased  the  lot  at 
the  tax  sale,  and  afterwards,  on  the  14th  May,  1872,  sold 
to  one  Lamont  for  $1,202  : that  he  never  signed  the  receipt 
in  the  treasurer’s  books  or  received  the  money  for  the  lot : 
that  once,  when  he  was  in  Cornwall,  in  1856,  one  McMillan 
told  him  that  the  money  was  left  for  that  lot  to  redeem : that 
witness  said  it  was  too  late,  and  would  not  take  it : that 
he  went  west  about  10  years  ago,  and  was  away  for  6 or  7 
years.  He  said  : “ I never  exercised  any  act  of  ownership 
over  the  land,  or  ever  looked  after  it.  I have  not  been  at 
it  since  McMillan  went  on  it.  I was  through  the  lot  before 
I bought  it.  It  was  next  my  father’s.  I never  went  to  the 
lot  after  I got  the  deed,  and  I heard  that  McMillan  was  in 
possession.  I had  an  offer  before  Lamont  bought  it.” 

Lamont. proved  that  he  purchased  the  lot  from  McDou- 
gall for  the  plaintiff,  to  whom  he  conveyed  it  by  deed, 
dated  23rd  May,  1872. 

The  evidence  for  the  defence  was  as  follows 

Donald  McMillan , the  defendant,  stated  that  he  went 
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into  possession  of  the  lot  in  1854,  under  Mr.  Geddes,  from 
whom  he  bought  it,  and  had  been  in  possession  ever 
since.  He  first  heard  the  lot  was  sold  for  taxes  in  the 
winter  of  1855,  and  redeemed  it  in  March,  1855.  He  paid 
the  money  to  Lachlan  McDonald  and  to  John  P.  McMillan. 
Both  were  in  the  treasurer's  office  at  the  time.  He  got  a 
receipt  for  it,  but  it  got  destroyed  by  mice  in  a trunk.  He 
brought  it  once  to  Cornwall  and  shewed  it  to  Lachlan 
McDonald,  in  the  treasurer’s  office,  after  he  heard  that  a 
sheriff’s  deed  had  been  made  out  for  the  lot,  who  said  it 
was  perfectly  right.  He  shewed  it  also  to  John  P.  McMillan, 
who  made  an  entry  of  it  in  a book,  taking  a copy  of  the 
receipt.  He  had  paid  the  taxes  on  it  ever  since ; and  no 
person  ever  tried  to  eject  him, until  this  action.  The  lot  was 
worth  $2,000.  He  had  30  acres  cleared  on  it.  He  had  build- 
ings on  it.  It  was  in  a state  of  nature  when  he  went  on  it. 

Richard  McIntosh  stated  that  he  lived  in  Finch.  He 
remembered  being  in  the  Treasurer’s  office  with  defendant 
in  March,  1855  ; the  defendant  was  paying  there  the  taxes 
on  his  lot ; one  Donald  McGinnis  was  present.  He  is 
dead.  Witness  lived  near  the  lot  The  defendant  paid  the 
taxes  to  McMillan  and  got  a receipt  from  him,  and  had 
been  in  possession  ever  since. 

On  behalf  of  the  defendant  it  was  objected  : 1.  That  the 
plaintiff’s  title,  under  the  tax  sale,  was  not  valid,  because 
there  was  no  seal  upon  the  warrant  under  which  the  lot  in 
question  was  sold  by  the  Sheriff.  2.  The  sale  was  made 
under  the  Assessment  Act  of  1850,  and  before  the  deed 
was  executed  by  the  Sheriff  that  Act  was  repealed,  and 
therefore  the  Sheriff  could  not  legally  have  executed  a 
deed.  3.  That  the  land  was  redeemed  within  the  stat- 
utory period. 

The  following  was  the  finding  of  the  learned  Judge  as 
reported  to  the  Court : — 

“ In  this  case  I took  time  to  consider  my  verdict.  I 
entered  it  for  the  plaintiff.  As  to  my  finding  of  the  facts, 
my  opinion  was,  that  the  evidence  did  not  satisfactorily 
.shew  that  the  warrant  had  a seal  to  it,  but  being  told  that 
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the  Court  had  held  that  such  evidence  was  sufficient,  I so 
entered  the  verdict,  reserving  leave  to  the  defendant  to 
move.  I find  also  that  the  redemption  money  was  paid,  as 
proved,  to  the  Clerk  of  the  Treasurer,  but  not  that  it  was 
entered  on  the  books  at  the  time.  I hold  no  strong  opinion 
one  way  or  the  other  as  to  the  fact  of  the  warrant  being 
sealed,  and  I entered  the  verdict  formally.” 

In  Easter  Term,  May  27th,  1873,  S.  Richards,  Q.  C., 
obtained  a rule  nisi  to  set  aside  the  verdict  entered 
for  the  plaintiff  and  to  enter  it  for  the  defendant;  or 
for  a new  trial,  on  the  ground  of  the  verdict  being 
against  law  and  evidence,  in  this,  that  the  sale  for 
taxes,  under  or  through  which  the  plaintiff*  claimed,  was 
invalid,  the  warrant  or  alleged  warrant  under  which 
such  sale  took  place  not  being  under  seal ; and  that  the 
tax  deed  was  invalid  and  void,  the  alleged  sale  for  taxes 
having  taken  place  while  the  Assessment  Act  of  1850  was 
in  force,  and  the  deed  not  having  been  executed  until  long 
after  such  Act  had  been  repealed,  and  that  there  was  no 
law  or  enactment  under  which  said  deed  could  be  executed 
or  have  any  validity;  and  that  the  defendant  paid  the 
amount  necessary  to  redeem  the  said  land,  within  the  time 
allowed  by  the  statute  for  redeeming  the  land  sold ; and 
that  the  plaintiff  shewed  no  sufficient  title  to  the  land,  and 
no  right  to  recover. 

In  Michaelmas  term  following,  December  4th,  1873, 
Bethune  shewed  cause,  and  S.  Richards,  Q.C.,  supported 
the  rule. 

The  arguments  were  substantially  the  same  as  on  the 

December  22nd,  1873,  Galt,  J.,  delivered  the  judgment 
of  the  Court. 

It  is  quite  plain,  from  the  finding  of  the  learned  Judge, 
that  he  himself  had  formed  no  decided  opinion  on  the 
question  of  the  warrant  having  been  sealed,  and  it  becomes 
our  duty  now,  the  case  having  been  tried  without  a jury. 
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to  enter  such  verdict  as  we  think  should  have  been  entered 
at  the  trial.  The  question  of  the  absence  of  a seal  to  this 
warrant,  and  the  effect  of  such  an  omission,  have  been 
before  the  Court  of  Queen’s  Bench  on  two  former  occasions, 
namely,  Morgan  v.  Quesnel,  26  U.  C.  R.  5-39,  and  Morgan 
v.  Sabourin,  27  U.  C.  R.  230,  in  both  of  which  the  jury 
found  that  there  was  no  seal. 

It  is  quite  true,  as  argued  by  Mr.  Bethune,  that  the  find- 
ing of  the  jury  in  those  cases  is  not  binding  on  *us ; but 
putting  ourselves  in  the  place  of  a jury,  and  acting  on  the 
evidence  given  at  the  trial,  we  think  the  evidence  did  not 
prove  that  a seal  had  been  affixed  to  this  warrant.  The 
Treasurer,  in  cross-examination,  says,  “ I remember  some 
time  ago  looking  at  this  warrant.  I was  under  the 
impression  I did  not  neglect  to  put  on  a seal,  and  thinking 
it  had  dropped  off,  I,  about  1866,  I think,  put  a seal  on  it 
to  replace  it,  and  afterwards,  not  being  certain  about  the 
sealing  of  it,  it  occurred  to  me  that  it  was  wrong  of  me  to 
have  put  it  on,  and  I took  it  off  again.  Before  I put  the 
seal  on,  in  1866,  I can’t  say,  or  won’t  take  upon  myself  to 
say  that  there  was  a mark  on  it  of  a seal,  but  the  present 
mark  is  attributable  to  the  one  I took  off.” 

There  does  not  appear  to  us  to  be  any  other  mark. 

It  was  contended  that,  in  the  absence  of  express  proof 
to  the  contrary,  we  ought  to  presume  that  the  Treasurer 
had  affixed  a seal,  as  it  was  his  duty  to  do  so  ; but,  as  was 
observed  by  Draper,  C.  J.,  to  the  jury,  on  the  trial  of  Mor- 
gan v.  Quesnal,  “ the  presumption  that  it  was  duly  sealed 
was  weakened,  if  not  destroyed,  by  the  recent  addition  of 
the  seal.”  We  entertain  the  same  opinion. 

It  was  shewn  that  the  plaintiff  had  never  taken  any 
steps  since  the  sale  to  obtain  possession  of  the  land,  or  to 
exercise  any  act  of  ownership.  He  states  : “ I never  exer- 
cised any  act  of  ownership  over  the  land,  or  ever  looked 
after  it.  I have  not  been  at  it  since  McMillan  went  on  it. 

I was  through  the  lot  before  I bought  it ; it  was  next  my 
father’s.  I never  went  to  the  lot  after  I got  the  deed,  and 
I heard  that  McMillan  was  in  possession.  I never  did 
receive  the  redemption  money  at  any  time.” 
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From  the  evidence  given  by  the  Treasurer,  it  appears 
that  the  redemption  money  was  paid  for  this  lot,  and  that 
there  is  a receipt  in  his  office  purporting  to  be  signed  by 
the  plaintiff.  The  plaintiff  denies  that  the  signature  is 
his  ; but  his  conduct  in  never  going  near  the  land  after  he 
obtained  his  deed,  although  his  father  occupied  the  adjoin- 
ing lot,  and  his  having  left  the  defendant  in  undisturbed 
possession  upwards  of  seventeen  years,  would  tend  to  raise 
a very  grave  doubt  as  to  the  truth  of  his  statement. 

We  are  not  prepared  to  assent  to  Mr.  Bethune’s  argu- 
ment, that  before  a person  can  be  allowed  to  redeem  a lot 
of  land  sold  for  taxes,  he  must  be  able  to  shew  a good 
paper  title  as  owner  ; on  the  contrary,  we  think  that  when 
a man  is  in  possession  of  land,  claiming  it  as  his  own  and 
living  upon  it,  he  has  a right  to  redeem  it.  The  purchaser 
for  taxes  has  no  cause  to  complain ; he  receives  his  own 
money  back,  with  interest  at  ten  per  cent.,  as  provided  by 
law. 

We  are  not  prepared  to  draw  any  conclusion,  as  to  the 
sealing  of  the  warrant,  different  from  that  of  the  learned 
Judge  who  tried  the  case ; nor  have  we  reason  to  question 
the  correctness  of  the  inclination  of  his  mind  at  the  trial, 
that  this  land  was  redeemed.  We  therefore  direct  the  rule 
to  be  made  absolute  to  enter  a verdict  for  the  defendant. 

The  plaintiff  will  not  be  concluded  by  this  result,  if  he 
can  furnish  better  evidence  hereafter. 

Rule  absolute. 


From  this  judgment  the  plaintiff  appealed. 

16th  December,  1 871,  Bethune,  for  the  appellant.  The  first 
point  is,  as  to  whether  there  was  a seal  to  the  warrant.  The 
defendant  relies  upon  Morgan  v.  Quesnel , 26U.C.  R 539,  but 
this  case  must  be  decided  irrespective  of  it.  Where  an  in- 
strument is  produced,  and  by  the  attestation  clause  purports 
to  have  been  sealed,  the  presumption  is,  that  it  was  sealed, 
even  although  no  mark  or  impression  appear  on  the 
paper  : Matthews  on  Presumptive  Evidence,  36  ; Sugden  on 
11 — VOL.  xxv  c.p. 
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Powers,  8th  ed.,  232 ; Re  Sandilands,  L.  R.  6 C.  P.  411, 
The  presumption  here  is,  that  the  warrant  was  sealed,  and 
it  can  only  be  rebutted  by  the  strongest  evidence  to  the 
contrary,  and  the  absence  of  a seal  now  is  consistent  with 
the  fact  that  a wafer  may  have  been  attached  and  after- 
wards come  off.  It  is  not  likely  that  the  sheriff  would 
have  acted  on  a defective  warrant.  The  fact  of  the  treas- 
urer putting  on  a seal  fifteen  years  afterwards  has  not,  of 
itself,  the  effect  of  doing  away  with  the  presumption  of  its 
being  sealed  in  the  first  instance.  The  evidence  of  the 
treasurer  is,  that  it  was  sealed.  The  next  point  is,  as  to 
whether  the  land  was  redeemed.  The  Act  13  & 14  Vic., 
ch.  67,  sec.  17,  gives  the  power  to  redeem,  and  the  word 
'' owner”  is  the  only  word  used;  he  is,  therefore,  the  only 
person  who  could  redeem.  By  6 Geo.  IV.,  ch.  7,  sec.  19, 
Revised  Stats.,  p.  435,  the  words  used  are  the  “ proprietor 
of  the  lot  or  any  one  on  his  behalf,”  and  the  fact  of  only 
using  the  word  “ owner  ” in  the  subsequent  Act  clearly 
shews  that  the  right  was  to  be  restricted  to  him  alone. 

O 

The  defendant  was  never  such  an  owner.  The  mere  fact 
of  his  obtaining  the  receipt  from  Geddes  or  being  in  pos- 
session would  not  constitute  him  an  owner,  and  give  him 
a right  of  entry,  and  therefore  to  redeem.  The  plaintiff 
being  the  owner  and  entitled  to  possession,  the  defendant 
should  have  shewn  title  under  sec.  17  of  the  Ejectment  Act : 
Asher  v.  Whitlock , L.  R.  1 Q.  B.  1 ; Davis  v.  VanNorman , 
30  U.  C.  R.  437 ; Booth  v.  Girdwood , 32  U.  C.  R.  23 ; Mc- 
Donald v.  McDonell , 24  U.  C.  R.  74.  There,  however, 
could  be  no  redemption,  as  13  & 14  Vic.,  ch.  67,  was  repealed 
in  1854  by  16  Vic.,  ch.  182,  and  it  is  admitted  that  the 
money  was  not  paid  until  1855.  By  the  Act  of  1865,  29 
Vic.,  ch.  26,  the  sale  was  made  valid,  as  the  land  was  not 
redeemed  within  one  year  after  the  passing  of  that  Act : 
and  sec.  155  of  the  Assessment  Act,  32  Vic.,  ch.  36,  also 
has  the  effect  of  making  the  sale  valid,  as  it  was  not  ques- 
tioned within  the  two  years  allowed  after  the  passing  of 
the  Act.  But  here  there  never  was  a redemption.  The 
treasurer  certified  that  the  land  had  not  been  redeemed, 
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and  gave  his  certificate  to  the  sheriff ; the  receipt  alleged 
to  be  written  by  McMillan  is  not  produced,  and  the  two 
witnesses  for  the  defendant  were  illiterate  persons  and  can 
not  be  relied  upon.  The  official  acts  and  entries  contradict 
the  defendant  and  his  witnesses  ; and  the  interlineation 
cannot  be  accepted  as  evidence,  as  it  was  not  an  entry 
made  in  the  course  of  business.  The  sale  is  clearly  good, 
and  is  supported  by  the  cases,  whilst  in  those  in  which  the 
sales  were  held  bad  there  was  clearly  no  right  to  sell,  as,  for 
instance,  no  taxes  in  arrear,  &c.  : Bank  of  Toronto  v. 
Fanning , 18  Grant  391 ; Edinburgh  Life  Assurance  Co.  v. 
Ferguson , 32  U.  C.  R 272 ; Canada  Permanent  Building 
Society  v.  Agnew.  23  C.  P.  202 ; Hamilton  v.  Eggleton,  22 
0.  P.  536  ; Macdonald  v.  Rowe , 9 C.  P.  76. 

S.  Richards,  Q.C.,  for  the  respondent.  The  facts  shew 
that  the  respondent  entered  into  possession  in  1854,  and 
moved  on  and  settled  with  his  family  in  1856,  and  has 
been  in  occupation  and  paid  the  taxes  ever  since  ; and 
there  has  been  no  attempt  on  behalf  of  the  appellant  to 
assert  any  right  until  Lamont  purchased  it  in  1872  and 
sold  to  the  appellant,  and  the  action  is  brought  in  1873. 
There  is  clearly  no  claim  for  indulgence.  The  tax  sale 
was  void,  as  there  was  no  seal,  and  the  Court  so  held  on 
the  same  facts  in  Morgan  v.  Quesnel , 26  U.  C.  R 539,  and 
Morgan  v.  Sabourin,  27  TJ.  C.  R 230.  Under  the  13  & 14 
Vic.,  ch.  67,  in  order  to  give  the  sheriff  power  to  sell  a seal 
was  necessary,  and  the  J udge  at  the  trial  and  the  Court 
below  have  found  that  there  was  none.  On  looking  at 
the  instrument  there  appears  to  be  the*  mark  of  a seal; 
but  this  was  the  seal  put  on  by  the  treasurer  in  1866,  and 
taken  off  again  by  him,  and  he  says  that  there  was  no  seal 
previous  to  this ; and  the  fact  of  his  then  putting  on  the 
seal  is  evidence  that  there  was  none  previously.  If  the 
appellant  had  been  in  possession,  and  had  done  everything 
consistent  w ith  the  ownership  of  the  property,  there  might 
be  a presumption,  but  here  is  an  adverse  presumption. 
He  never  entered  or  paid  any  of  the  subsequent  taxes,  or 
executed  any  acts  of  ownership  ; and,  in  addition,  there  is 
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the  adverse  possession  of  the  respondent.  The  presump- 
tion omnia  presumuntur  rite  acta  is  rebutted.  The  second 
point  is,  that  the  tax  deed  is  void,  having  been  executed 
after  the  repeal  of  13  & 14  Vic.,  ch.  67,  sec.  63,  under  which 
the  sale  took  place,  and  also  after  the  land  had  been  re- 
deemed. The  redemption  in  1855  is  clearly  proved,  and 
the  interlineation  is  made.  The  only  witnesses  on  this 
point  are  those  for  the  defence,  and  they  are  not  rebutted. 
This  is  also  found  by  the  learned  Judge  and  by  the  Court 
below  : Brian  v.  Hill,  23  U.  C.  R.  96  ; McDonell  v.  McDon- 
ald, 24  U.  C.  R.  424.  The  29  Vic.,  ch.  26,  does  not  assist 
the  appellant.  The  preamble  and  sec.  1 shew  that  the  Act 
is  only  to  apply  where  the  land  is  unredeemed  and  the  pur- 
chaser has  gone  into  possession ; and  under  sec.  2 the  sale 
must  have  been  properly  carried  out,  and  the  land  unre- 
deemed, while  here  the  land  was  not  legally  sold,  and  has 
been  redeemed.  Also,  sec.  155  of  the  Assessment  Act  of 
1869,  only  applies  where  the  sale  has  been  regularly 
carried  out.  As  to  the  owner  being  the  only  person 
entitled  to  redeem,  the  respondent  was  an  owner  within 
the  meaning  of  the  Act : Boulton  v.  Ruttan,  S 0.  S.  362; 
Lister  v.  Lobley,  7 A.  & E.  124 ; Allan  v.  Hamilton,  23  U. 
C.  R.  109  ; Payne  v.  Goodyear,  26  U.  C.  R.  448;  Dubois 
v.  Hepburn,  10  Peters  122;  Blackivell  on  Tax  Titles,  2nd 
eel.,  423-4  ; Byington  v.  Rider,  9 Iowa  566. 

Bethune,  in  reply.  The  only  construction  to  be  placed 
on  the  statutes  and  evidence  is,  that  the  sale  was  regular, 
and  that  there  has  been  no  redemption.  The  29  Vic., 
ch.  26,  has  not  the  limited  construction  contended  for,  and 
sec.  155  of  the  Assessment  Act  of  1869  includes  all  sales 
without  any  exception.  As*  to  the  word  “ owner,”  the 
cases  referred  to  by  the  other  side  do  not  apply,  as  the 
words  used  in  those  cases  had  a much  wider  signification 
than  the  word  “ owner  ” here.  The  following  cases  were 
also  referred  to  : McGregor  v.  Robertson,  15  Grant  543;  Re 
Mulholland , 18  Grant  529  ; Truesclell  v.  Cook,  18  Grant 
532  ; Fraser  v.  West,  21  C.  P.  161. 
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March  15th,  1875.  Draper,  C.  J.  of  Appeal  ( a ).  The 
plaintiff  proved  an  actual  sale  of  the  land  for  taxes ; but  it 
was  objected  that  the  treasurer’s  warrant  to  the  sheriff 
was  not  under  seal,  as  required  by  law. 

The  learned  Judge,  who  tried  the  cause  without  a jury, 
entered  a verdict  for  the  plaintiff,  stating,  as  to  this  ques- 
tion, that  he  was  of  opinion  that  the  evidence  did  not 
satisfactorily  shew  that  the  warrant  had  a seal  to  it ; but 
being  told  that  the  Court  had  held  that  such  evidence  as 
had  been  put  before  him  was  sufficient,  he  entered  the 
verdict  for  the  plaintiff,  reserving  leave  to  move. 

I understand  that  the  warrant  in  question  is  the  same 
as  was  produced  at  the  trial  of  Morgan  v.  Quesnel, 
reported  in  26  U.  C.  R.  539,  where  the  jury  found  that  the 
warrant  was  issued  without  a seal,  and  the  Court  sustained 
the  verdict.  The  treasurer  in  the  present  case  has  stated 
that  a,  stain  on  the  paper,  where  the  seal  should  have  been, 
was  made  by  a wafer  that  he  had  put  on  after  the  absence 
of  a seal  had  been  first  noticed,  but  which  he  had  after- 
wards removed,  doubting  his  right  to  supply  the  defect. 
If  in  fact  there  had  been  a seal  on  the  warrant  when 
delivered  to  the  sheriff,  he  would  not  now  say  that  there 
was  a mark  of  a seal  before  he  put  on  the  wafer.  The 
Court  of  Common  Pleas  did  not,  in  making:  absolute  a rule 
to  enter  a verdict  for  the  defendant,  discuss  this  question 
of  fact,  but  only  said  “We  are  not  prepared  to  draw  any 
conclusion  as  to  the  sealing  of  the  warrant,  different  from 
that  of  the  learned  Judge  who  tried  the  case.” 

The  statute  directed  that  the  treasurer  should  issue  a 
warrant  under  his  hand  and  seal.  If  there  were  no 
evidence  to  the  contrary,  it  would  be  presumed  he  had 
done  his  duty.  But  the  warrant  was  produced,  and  there 
was  no  seal  to  it.  The  treasurer  will  not  say  there  was  or 
there  was  not  a seal  to  it  when  he  issued  it.  The  sheriff 
who  executed  it  does  not  appear  to  have  been  asked  at  the 


(a)  Present  — -Draper,  C. J.  of  Appeal,  Strong,  J.,  Burton,  J.,  and 
Patterson,  J. 
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trial  whether  it  had  a seal  when  it  came  to  his  hands.  On 
the  other  hand,  considering  the  lapse  of  time — that  tho 
warrant  on  the  face  of  it  purports  to  be  given  under  the 
treasurer’s  hand  and  seal  : that  the  sheriff  would  have 
done  wrong  to  execute  it  if  it  had  been  a defective  instru- 
ment, and  that  he  appears  to  have  acted  as  if  it  had  been 
as  the  law  required,  and  as  he  recited  it  in  the  convey- 
ance made  by  him  a year  after  the  sale,  if  I had  been 
acting  as  a juror,  I think  J should  have  presumed  the 
warrant  was  made  according  to  law. 

But  if  the  warrant  be  established,  the  respondent  asserts 
that  after  the  sale,  and  within  the  time  allowed  by  law,  he 
redeemed  the  land  by  paying  to  the  treasurer  the  requisite 
sum.  And  here  again  a question  of  fact  arises. 

There  is  an  interlined  entry  in  the  return  of  the  lands 
gold  by  the  sheriff  in  arrears  of  taxes  and  county  rates,  in 
the  township  of  Finch,  on  the  18th  of  December,  1852. 
The  interlineation  is  in  these  words : 

“ Redeemed  by  Donald  McMillan,  6th  March,  1855”. 
And  this  is  put  immediately  over  a line  containing  as  fol- 
lows, in  substance : “ Lot  No.  7,  Con.  5,  acres  200,  pur- 
chaser Dougald  McDougall,  part  sold  200.”  And  further, 
shewing  the  total  amount  to  be  raised.  This  interlinea- 
tion is  in  the  handwriting  of  one  P.  McMillan,  who  acted 
for  the  treasurer,  and  by  his  authority,  in  the  treasurer’s 
absence. 

The  treasurer  produced  a list  of  lots  redeemed  in  which 
this  lot  was  not  included ; but  he  also  produced  a receipt 
as  follows  : “ County  Treasurer’s  office,  Cornwall,  1st  Decem- 
ber, 1856,  £5  5s.  5Jd.  Received  from  R.  Macdonald,  Coun- 
ty Treasurer,  the  sum  of  five  pounds,  five  shillings  and  five 
pence  half-penny  currency,  being  the  amount  paid  by 
Donald  McMillan  to  redeem  lot  number  seven,  in  the  fifth 
concession  of  the  township  of  Finch,  from  sale  of  the  year 
1856.  Signed,  Dougald  McDougall.” 

McDougall,  at  the  trial,  swore  he  did  not  sign  this 
receipt,  and  that  he  never  received  the  redemption  money, 
although  he  admitted  that  in  1856  one  McMillan  told  him 
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money  was  left  for  that  lot,  to  redeem,  and  that  he  replied 
he  would  not  take  it,  it  was  too  late. 

The  learned  Judge,  however,  found  that  the  redemption 
money  was  paid,  and,  in  spite  of  the  denial  of  McDougall, 
I should  have  arrived  at  the  same  conclusion. 

The  treasurer  states  that  he  knows  by  this  receipt  the 
money  was  received  from  D.  McMillan,  and  went  to  the 
counties’  credit. 

The  only  conflicting  circumstance  is  the  omission  to 
return  the  payment  in  the  list  of  lots  redeemed,  returned 
to  the  sheriff ; but  this  return  lias  been  made  up  to  the 
end  of  December,  1855,  and  was  beyond  the  treasurer’s 
power  at  the  date  of  Dougald  McDougall’s  receipt,  and  the 
sheriff  made  the  conveyance  in  January,  1856. 

But  the  sale  being  made  on  the  18th  December,  1852, 
was  under  the  statute  13  & 14  Vic.,  ch.  67 ; and  by  sec. 
56  of  that  Act,  the  owner  had  three  years  from  the  day  of 
sale  to  redeem.  Before  those  three  years  expired  the  16 
Vic.,  ch.  182,  was  passed,  coming  into  force  on  the  1st  of 
January,  1854.  This  Act  repealed  the  13  & 14  Vic.,  ch.  67, 
but  made  no  provision  for  the  conveyance  of  land  sold  for 
taxes,  Avhen  the  time  for  redemptiondid  not  expire  before  this 
last-mentioned  Act  came  into  force.  This  omission  was  not 
supplied  until  the  29  Vic.,  ch.  26  was  passed.  By  this  Act 
it  was  provided  that  all  sales  legally  made  for  taxes,  where 
there  had  been  no  redemption  within  the  limited  period, 
and  the  purchaser  had  taken  possession  of  the  lands  sold, 
should  be  valid  and  binding ; and  that  all  deeds  executed, 
or  to  be  executed,  by  the  sheriff  to  the  respective  purchas- 
ers, should  also  be  legal  and  valid.  And  when  the  pur- 
chaser had  not  gone  into  possession,  the  owner  was  permit- 
ted to  redeem  within  one  year  from  the  passing  of  that 
Act,  i.  e.  from  the  18th  September,  1865.  So  that,  from 
the  1st  January,  1854,  until  the  18th  September,  1865,  the 
incomplete  sales  under  the  13  & 14  Vic.,  ch.  67,  were  in 
abeyance,  and  the  deed  of  the  9th  January,  1856,  executed 
by  the  sheriff,  was  ultra  vires  of  that  officer.  Then,  as  the 
purchaser  McDougall  never  went  into  possession,  the 
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owner  of  No.  7,  5th  Concession  of  Finch,  had  until  the 
18th  September,  1866,  to  redeem.  In  the  meantime — that 
is,  in  March,  1855— the  respondent,  claiming  to  be  a pur- 
chaser from  the  legal  owner,  had  entered  into  possession, 
had  paid  the  redemption  money — at  least  there  is  very 
convincing  evidence  of  this  fact — had  made  considerable 
improvements,  and  is  still  in  possession. 

To  this  claim  the  answer  set  up  is,  that  he  was  not  the 
owner;  and,  therefore,  assuming  the  redemption  money  was 
paid  to  and  accounted  for  by  the  treasurer,  the  respondent 
cannot  claim  the  protection  of  the  29  Vic.,  ch.  26.  On  this 
this  point  I concur  in  the  judgment  of  the  Court  of  Com- 
mon Pleas. 

The  appellant  must  fail,  however,  independently  of  this 
point  ; for  his  only  title  is  the  sheriff’s  deed  of- the  9th 
January,  1856,  and  the  sherifl  at  that  date  had  no  lawful 
power  or  authority  to  execute  the  conveyance.  The  Act 
of  29  Vic.  was  passed  to  prevent  loss  or  injury  to  innocent 
purchasers  at  tax  sales,  who  had  gone  into  possession,  or 
those  who  claimed  under  them.  McDougall  and  his 
vendee,  or  the  last  vendee,  comes  within  one  part  of  the 
definition,  if  the  land  had  not  been  redeemed ; but  it  is 
not  pretended  that  any  of  them  ever  got  possession.  In 
fact  the  respondent  was  in  possession  during  the  whole 
period. 

The  appeal  therefore  must  be  dismissed  with  costs. 

Burton,  J. — I agree  with  the  other  members  of  the 
Court,  that  there  is  nothing  to  justify  an  interference  with 
the  decision  arrived  at  in  the  Court  below  upon  the  facts. 

I have  had  some  doubt  whether,  under  the  wording  of 
13  & 14  Vic.,  ch.  67,  sec.  56,  which  confines  the  fight  of 
redemption  in  terms  to  the  owners,  and  not,  as  in  the 
Act  now  in  force,  to  the  owners  or  any  other  persons, 
the  payment  by  the  defendant,  under  the  facts  shewn 
in  evidence,  is  a sufficient  redemption  to  satisfy  the  re- 
quirements of  that  Act. 

It  is  not  necessary  to  consider  whether  a payment  by  a 
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stranger  not  in  possession,  and  not  shewn  to  be  acting 
under  the  authority  of  the  owners,  would  defeat  the  tax 
purchaser’s  title.  Here  the  defendant  was  in  possession, 
claiming  title ; and  although  the  title  of  the  parties 
through  whom  he  claims  is  not  shewn,  it  is  in  evidence 
that  he  purchased  from  them  believing  their  title  to  be 
good,  and  paid  something  on  account  of  the  purchase. 

Laws  of  this  nature  should  not,  in  my  opinion,  be 
narrowed  down  by  any  strict  construction,  and  it  is  not 
competent,  I think,  for  this  plaintiff,  under  the  circum- 
stances, to  question  the  right.  The  tax  purchaser  is  no 
sufferer.  He  receives  back  his  purchase  money,  and  a large 
rate  of  interest,  and  he  purchased  with  the  knowledge 
that  his  title  was  liable  to  be  defeated. 

I should  be  inclined  to  think  that  a payment  by  a 
stranger  without  the  privity  or  direction  of  the  owner,  but 
not  shewn  to  have  been  disaffirmed  by  him,  would  be  suf- 
ficient, but  it  is  not  necessary  to  go  that  length.  The  de- 
fendant had  an  interest  sufficient  to  constitute  him  an 
owner  as  against  the  tax  purchaser,  and  the  Court,  having 
come  to  the  conclusion  that  the  money  was  paid  in  fact,  I 
think  the  appeal  should  be  dismissed. 

Patterson,  J. — The  plaintiff  obtained  in  May,  1872,  a 
conveyance  from  Dougald  McDougall,  who  had  bought  the 
land  at  a sale  for  taxes  on  18th  December,  1852,  and  had 
taken  a deed  from  the  sheriff  on  9th  January,  1856.  The 
sale  was  under  the  statute  13  & 14  Vic.,  ch.  67,  which  gave 
the  owner  or  his  heirs,  executors,*  administrators,  or 
assigns,  three  years  from  the  day  of  sale  to  redeem  the 
land,  and  gave  the  purchaser  the  right  of  possession  from 
the  time  he  received  the  sheriff’s  certificate  of  the  sale, 
until  the  expiration  of  the  term  during  which  the  land 
might  be  redeemed. 

By  16  Vic.,  ch.  182,  the  statute  13  & 14  Vic.,ch.  67,  was 
repealed,  as  of  1st  January,  1854,  which  took  away  the  right 
to  redeem  this  land — the  right  of  McDougall  to  the  posses- 
sion— and  the  power  of  the  Sheriff  to  make  a deed  of  it. 
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The  defendant  went  into  possession  of  the  land  in  1854, 
and  afterwards  paid  the  redemption  money.  McDougall, 
the  purchaser,  never  took  possession  of  the  land,  nor 
asserted  any  right  to  possession,  although  he  does  not  ap- 
pear to  have  been  aware  of  the  infirmit}^  of  his  title,  caused 
by  the  repeal  of  the  statute. 

The  present  plaintiff  now  claims  that  the  Act  29  Vic., 
ch.  26,  has  made  the  title  good ; and,  upon  this  speculation, 
has  procured  a conveyance  from  McDougall,  and  has 
brought  this  action. 

If  his  title  is  made  out  he  must,  of  course,  succeed,  even 
though  in  so  doing  he  deprives  the  defendant  of  the  fruit 
of  twenty  years’  industry. 

In  my  opinion  the  plaintiff  has  failed  to  shew  title  to 
the  land.  The  sheriff’s  sale  is  impeached  by  the  defendant 
on  the  ground  that  the  warrant  under  which  he  sold  was 
not  sealed.  I think  the  presumption  is,  that  there  was  a 
seal  ; and  that  there  is  also  primd  facie  evidence  from 
which  the  sealing  might  be  found  as  a fact;  and  that,  under 
the  circumstances,  the  onus  was  on  the  defendant  to  shew 
that  the  warrant  was  not  sealed. 

I agree,  therefore,  with  the  Court  of  Common  Pleas  in 
treating  the  fact  of  the  sealing  as  properly  found  in  the 
plaintiff’s  favour. 

I also  agree  with  the  finding  that  the  redemption  money 
was  paid  in  March,  1855,  and  that  the  statute  29  Vic.,  ch. 
26  operates  in  favour  of  the  defendant.  There  is  certainly 
evidence  which  may  be  cited  to  shew  that  the  payment 
was  not  until  1856,  as  well  from  some  expressions  used  by 
the  defendant  in  his  evidence,  as  from  the  evidence  of 
Dougald  McDougall ; and  the  fact  that  the  sum  paid  seems 
to  include  interest  for  ten  months  or  thereabouts,  beyond 
March,  1855.  The  direct  evidence,  however,  is,  that  the 
payment  was  made  at  the  last  mentioned  date.  The 
plaintiff  has  not  produced  J.  P.  McMillan  or  Lachlan  Mc- 
Donald to  contradict  this,  though  both  those  gentlemen 
are  sworn  to  have  been  present  when  the  money  was  paid,, 
and  to  have  had  the  receipt  produced  and  shewn  to  them 
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after  the  sheriff’s  deed  was  given.  There  is  a strong  pre- 
sumption against  the  treasurer,  or  those  acting  for  him, 
receiving  money  after  the  time  limited  by  the  statute;  and 
if  we  are  to  read  <£  March,  1855,”  as  meaning  March,  1856, 
and  also,  it  would  seem,  if  we  should  take  the  amount 
paid  as  correctly  indicating  the  date,  it  would  appear  that 
the  redemption  money  was  paid  after  the  sheriff’s  deed 
was  made  and  registered,  which  is  very  far  from  probable. 

I see,  therefore,  no  reason  for  disturbing  the  finding  that 
the  payment  was  made  in  March,  1855. 

Then  as  to  the  law.  The  Act  29  Vic.,  ch.  26,  expressly 
recognises  and  makes  good  the  redemption,  if  made  within 
the  period  limited  by  13  & 14  Vic.,  ch.  67,  even  in  case 
where  the  purchaser  had  gone  into  actual  possession.  The 
recitals  shew  the  class  of  cases  in  which  the  sales  or  deeds 
were  to  be  cured,  as  being  cases  in  which  lands  have  never 
been  redeemed ; or  “ were  never  redeemed  by  the  owners 
according  to  the  provisions  of  the  said  Act and  section 
one  makes  sales  and  deeds  legal  and  binding  “ in  all  cases 
where  lands  were  legally  sold  for  taxes  under  the  author- 
ity of  the  first  mentioned  Act,  and  not  redeemed  within 
the  period  by  that  Act  limited  in  that  behalf,  and  the  pur- 
chaser or  those  claiming  under  him  shall  have  gone  into 
actual  possession.” 

The  intention  is  thus  evident  to  make  good  what  was 
done  according  to  the  terms  of  the  repealed  Act,  just  as  if 
that  Act  had,  as  to  those  matters,  remained  unrepealed, 
with  one  exception  in  favour  of  the  owner,  as  provided  by 
sec.  2,  viz.,  that  where  the  purchaser  had  not  gone  into 
possession,  the  owner  had  a year  from  the  passing  of  that 
Act  to  redeem,  by  paying  the  taxes,  the  costs  of  sale,  and 
ten  per  cent,  interest. 

To  make  his  deed  good  under  this  Act,  the  plaintiff  re- 
quired to  shew,  not  only  that  the  lands  were  legally  sold, 
but  that  they  had  not  been  redeemed  within  three  years 
after  the  sale.  The  latter  requisite  is  not  dispensed  with, 
even  in  cases  where  the  purchaser  had  taken  actual 
possession ; and  very  properly  so,  as,  after  the  repeal  of  the 
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former  Act,  the  purchaser’s  right  to  possession  was  no  better 
than  the  owner’s  right  to  redeem. 

There  was  strong  evidence  that  the  redemption  money, 
which  the  defendant  had  paid,  was  actually  paid  over  to 
MeDougall ; and  a receipt  was  shewn  for  it,  with  his  name 
signed  to  it,  dated  1st  December,  1856.  MeDougall  denied 
the  receipt  of  the  money,  and  the  genuineness  of  the  signa- 
ture. 

If  it  were  found  as  a fact,  as  the  evidence  given  would 
well  warrant  the  finding,  that  MeDougall  did  receive  that 
money  as  the  receipt  purports,  then,  whether  the  money 
was  paid  by  the  defendant  in  1855  or  1856,  the  result 
would  probably  be  that  the  payment  must  be  held  to  bo 
sufficient  to  give  the  defendant  the  benefit  of  sec.  2 of  29 
Vic.,  ch.  26. 

It  is  argued,  however,  that  this  defendant  could  not  re- 
deem, because  he  was  the  owner,  as  at  the  time  when  he 
paid  the  money  he  was  in  possession  only  by  permission  of 
a Mr.  Geddes,  who  acted  or  assumed  to  act  for  others 
whose  title  is  not  shewn,  though  the  defendant  entered,  as 
it  appears,  with  the  intention  of  becoming  the  purchaser 
of  the  land. 

The  56th  section  of  13  & 14  Vic.  ch.  67,  gives  the  right 
to  redeem  to  the  “ owner  of  any  real  estate  sold  for  non- 
payment of  taxes,  or  his  heirs,  executors,  administrators,  or 
assigns.” 

The  word“  owner”  here,  cannot  mean  merely  the  tenant 
in  fee. 

It  may  be  properly  said  of  this  enactment,  as  was  said 
by  Littledale,  J.,  in  Lister  v.  Lobley,  7 A.  & E.  124,  at  p.  128. 
“ These  are  not  legal  terms ; but  they  must  be  understood 
from  their  ordinary  use.  I do  not  see  that  ‘ owner,’  neces- 
sarily means  the  tenant  in  fee  simple,” 

Two  persons  are  dealt  with  by  this  sec.  56.  One  is  the 
person  who  has  bought  at  the  tax  sale,  and  who  is  called 
the  purchaser.  The  other  is  the  person  interested  in  pay- 
ing the  taxes  and  saving  the  land,  and  he  is  called  the 
owner.  There  is  nothing  in  the  word  “ owner,”  itself,  or  in 
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the  connection  in  which  it  is  used,  or  in  the  object  of  the 
law,  to  require  a more  restricted  construction.  No  one 
would  attempt  to  argue  that  a tenant,  holding  for  a long 
term,  might  not  redeem  as  owner,  notwithstanding  that 
the  words  used  are  owner  of  a ny  real  estate.  It  may  be 
that  the  words  real  estate  were  used  in  sec.  56,  without  any 
distinct  design,  while  the  word  land  is  used  every  where 
else  in  the  statute.  But  while,  on  the  one  hand,  a chattel 
interest  in  land  must  doubtless  be  held  to  be  covered  by 
the  words  “ real  estate ,”  and,  on  the  other  hand,  these  words 
may  include  many  interests  which  would  not  entitle  the 
owner  in  strictness  to  be  called  the  owner  of  land,  the  use  of 
them  makes  it  more  clear  that  a strict  and  technical  rule 
of  construction  is  not  to  be  applied  to  the  clause.  The 
possession  of  the  defendant,  under  the  circumstances, would 
have  enabled  him  to  maintain  ejectment  against  a tres- 
passer, as  in  Asher  v.  Whitlock,  L.  R.  1,  Q.  B.  1 ; and  gave 
an  interest  which  would  have  been  salable  in  execution 
under  a fi.  fa.  lands,  as  in  Doe  dem.  Keogh  v.  Calhoun  y 
1 U.  C.  R.  157. 

Strong,  J.,  concurred. 


Appeal  dismissed  with  costs . 
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SITTINGS  IN  VACATION. 

AFTER  HILARY  TERM,  38  YIC , 1875. 


Regina  v.  Milne  et  al. 

Practice  before  magistrates — Summons  issued  by  one— -Hearing  before  three 
— Conviction  by  one  against  the  opinion  of  the  others — Master  and  Ser- 
vant’s Act,  C.  S.  V.  C.,  ch.  75. 

S.,  a Justice  of  the  Peace,  upon  an  information  laid  before  him,  issued  a 
summons  for  non-payment  of  wages  under  C.  S.  TJ.  C.,  ch.  75,  sec.  12, 
returnable  before  himself  or  such  other  Justices  as  might  then  be  pre- 
sent. On  the  return  two  other  Justices  were  present  who,  without  any 
objection  from  S.,  heard  the  complaint  with  him.  At  the  conclusion  of 
the  case,  these  two  thought  the  complaint  should  be  dismissed,  while  S. 
was  in  favour  of  the  claimant  and  against  the  protest  of  the  other  two. 
S.  made  an  order  requiring  the  defendants  to  pay  the  claim  and  costs, 
and  in  default  that  a distress  should  issue  ; the  two  other  Justices  made 
an  order  dismissing  the  complaint.  Subsequently  a formal  conviction 
was  drawn  up,  and  signed  and  sealed  by  S.,  the  whole  proceedings  being 
set  out  as  before  him  alone,  and  afterwards  a distress  warrant  was  issued 
by  him.  The  minutes  of  the  evidence  taken  down  by  the  magistrates’ 
clerk  were  headed  as  in  a cause  before  the  three  Justices. 

Held,  that  the  conviction  was  clearly  bad,  and  must  be  quashed,  S.  having 
no  exclusive  right  to  deal  with  the  case  merely  because  he  had  issued  the 
summons. 

On  the  22nd  September,  1874,  as  of  Michaelmas  Term, 
J.  K.  Kerr  obtained  a rule  nisi  to  quash  the  order  of  con- 
viction of  the  defendants,  made  by  C.  It.  Sing,  Esq.,  one  of 
the  Justices  of  the  Peace  of  the  County  of  Grey,  and  all 
proceedings  thereon,  on  the  grounds  that  the  said  convic- 
tion was  not  in  accordance  with  the  judgment  of  the  Jus- 
tices before  whom  the  said  complaint  was  tried ; and  that 
the  judgment  of  the  said  Justices,  and  their  record  of  con- 
viction, was  that  the  said  complaint  should  be,  and  the 
same  was,  at  the  time  of  the  hearing  of  the  same,  dis- 
charged, and  that  a majority  of  the  said  Justices  gave 
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judgment  accordingly ; and  on  the  ground  that  the  said 
order  and  conviction  of  the  said  C.  R.  Sing  was  not  in  accord- 
ance with  the  evidence  before  the  said  Justices. 

It  appeared  that  on  the  7th  May,  1874,  Mr.  Sing  issued 
a summons,  on  the  information  of  J ames  Hallock,  directing 
Alexander  Milne  and  others  to  appear  “ on  Saturday,  the 
9th  May  instant,  at  ten  o’clock  in  the  forenoon,  at  the 
Town  Hall,  in  Meaford,  before  me,  or  such  Justices  of  the 
Peace  for  the  said  County  of  Grey,  as  may  then  be  there, 
to  answer  to  the  said  complaint,  and  to  be  further  dealt 
with  according  to  law.” 

The  complaint  was  for  non-payment  of  wages  under 
Consol.  Stat.  U.  C.  ch.  75,  sec.  12. 

At  the  appointed  time  and  place  the  defendants  ap- 
peared. Mr.  Sing  and  two  other  county  Justices,  Messrs. 
Cleland  and  Stewart,  were  present.  One  of  these  J ustices 
had  granted  a summons  in  another  matter,  returnable  at 
the  same  time,  and  had  asked  Stewart  to  be  also  present. 
Mr.  Sin£  entered  the  Town  Hall  first,  and  then  the  other 
two  Justices  came. 

Mr.  Albrey,  who  had  for  fifteen  years  acted  as  magis- 
trates’ clerk  at  Meaford,  was  there,  and  asked  which  case 
should  be  taken  first.  Mr.  Sing  said  he  wished  this  case 
to  be  first  heard  ; and  the  three  Justices,  without  further 
remark,  proceeded  to  hear  it. 

The  minutes  of  the  evidence  taken  by  the  clerk  were  as 
follows  : 

They  were  headed  in  the  cause,  and  stated  that  there 
were  present : C.  R.  Sing,  Esq. ; James  Cleland,  Esq.  ; 
James  Stewart,  Esq. 

The  parties  were  all  examined,  and  when  the  evidence 
was  finished  all  were  told  to  withdraw,  and  the  Justices 
remained  to  discuss. 

It  then  appeared  that  Sing  was  in  favour  of  the  com- 
plainant, and  the  other  two  thought  the  case  should  be 
dismissed. 

The  result  was,  that  Mr.  Sing  made  a minute  of  an  order, 
headed : — 
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“ In  the  Magistrate’s  Court, 
Meaford,  9tli  May,  1874, 

ordering  the  defendant  to  pay  Hallock’s  claim  and  costs 
in  21  days  ; and  in  default,  distress  to  issue.” 

The  other  two  made  an  order,  that  the  complaint  be  dis- 
missed, there  appearing  to  be  a balance  due  from  the  com- 
plainant to  the  defendants. 

Both  orders  were  made  at  the  Town  Hall.  Mr.  Sing 
seemed  to  have  signed  his  order  first.  He  then  left  the 
room,  and  the  other  two  signed  their  order. 

Mr.  Sing  was  quite  aware  that  the  other  Justices  dis- 
sented from  his  view,  and  the  latter  protested  against  his 
making  his  order. 

A formal  conviction  was  afterwards  drawn  up,  and 
signed  and  sealed  by  Mr.  Sing,  setting  out  the  whole  pro- 
ceeding as  before  himself  alone. 

Afterwards  a distress  warrant  was  issued  by  him. 

Albrey  further  swore,  that  for  the  fifteen  years  he  had 
acted  as  magistrates’  clerk  at  Meaford,  it  had  always  been 
the  practice  of  the  magistrates  to  sit  together  for  the  trial 
of  cases,  without  solicitation  on  the  part  of  the  Justice 
taking  the  complaint  : and  on  a difference  of  opinion  it  had 
always  been  customary  to  adopt  the  decision  of  the 
majority  of  Justices  present,  and  acting ; and  that  he 
never  heard  of  any  Justice  claiming  any  exclusive  right 
of  decision  because  he  had  taken  the  information,  and 
never  heard  the  decision  of  the  majority  questioned. 

He  also  said  that  there  were  no  established  Petty 
Sessions  at  Meaford. 

29th  January,  1875.  H.  O'Brien  shewed  cause.  The  pro- 
ceedings in  this  case  are  taken  under  the  Master  and  Ser- 
vant’s Act,  Consol.  Stat.  U.  C.,  ch.  75.  Sec.  12,  would  shew 
that  only  the  Justice  or  Justices  who  issued  the  summons  have 
the  power  of  hearing  the  complaint,  and  giving  the  decision. 
And  sec.  7 is  to  the  same  intent.  The  summons  therefore 
in  this  case  having  been  issued  by  one  J ustice  of  the  Peace* 
he  alone  had  the  power  to  decide  the  case,  and  the  other 
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Justices  who  happened  to  be  present  had  no  right  to 
interfere  in  the  decision  : Neill  v.  McMillan,  25  U.  C.  R., 
485  ; Tarry  v.  Newman , 15  M.  & W.  645  ; Jones  v.  Gardon , 
2 Q.  B.  600 ; Ex  parte  Sharpe,  33  L.  J.  N.  S.,  Mag.  Cas., 
152.  The  defendants’  proper  course,  if  dissatisfied  with 
the  decision,  was  to  have  appealed  to  the  Court  of  Sessions 
under  sec.  13. 

J.  K.  Kerr,  contra.  The  Act,  Consol.  Stat.  U,  C.,  ch.  75, 
sec.  12,  does  not  limit  the  right  to  hear  the  case  to  the 
Justice  or  Justices  issuing  the  summons,  for  it  says 
the  Justice  or  Justices  issuing  the  summons,  or  some 
other  Justices.  Also,  the  Dominion  Act  of  1869,  32  & 33 
Vic.,  ch.  31,  respecting  the  duties  of  Justices  out  of  sessions, 
shews  that  the  decision  is  not  restricted  to  the  Justice  or 
J ustices  issuing  the  summons,  but  is  to  be  given  by  those 
who  are  present  when  the  complaint  is  heard.  The  sum- 
mons in  this  case  is  drawn  in  accordance  with  the  form 
given  in  the  Act, and  requires  the  defendant  to  appear  before 
the  Justice  issuing  the  summons,  or  before  such  other  Jus- 
tices as  may  then  be  there.  The  evidence  also  shews  that 
the  usual  practice  at  Meaford  has  always  been  for  the  Jus- 
tices present  to  decide,  and  that  Mr.  Sing  made  no  objec- 
tion until  he  found  that  the  other  two  were  opposed  to 
him,  and  in  favour  of  dismissing  the  complaint.  The  con- 
viction, therefore,  being  contrary  to  the  decision  of  the 
majorit}q  is  clearly  bad,  and  must  be  quashed : Brown  v. 
Nicholson,  5 C.  B.  N.  S.  468 ; Rex  v.  Saimbury,  4 T.  R. 
451;  Raley  on  Convictions,  5th  ed.,  31,  46:  Neill  v. 
McMillan,  25  U.  C.  R.  485  ; Ex  parte'  Johnson,  32  L.  J. 
N.  S.  Mag.  Cas.  193. 

February  4th,  1875.  Hagarty,  C.  J. — We  are  asked  to 
quash  the  conviction  in  this  case  as  illegal,  on  the  facts 
stated. 

There  is  no  pretence  for  imputing  to  either  Mr. 
Stewart  or  Mr.  Cleland  any  desire  whatever  to  obtrude 
themselves  on  the  hearing  of  this  cause.  Thev  were 
present  in  the  ordinary  discharge  of  their  duty,  and  the 
13 — VOL.  xxv  c.p. 
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case  was  heard,  as  any  other  case,  according  to  the  usual 
practice. 

Mr.  Sing  made  no  objection  whatever  to  their  taking 
part,  and  claimed  no  right,  on  his  own  part,  to  decide  it 
alone. 

The  proceedings  were  taken  in  writing,  as  in  a cause 
heard  before  the  thred.  No  difficulty  is  apparently 
thought  of,  until  it  is  found,  on  discussion,  that  there 
is  a difference  of  opinion.  Then  Mr.  Sing,  for  the  first 
time,  claims  for  himself  the  exclusive  right  to  deal  with 
the  case. 

Unless  it  be  found  that  he  had  such  right  under  the  law, 
it  will  be  of  course  impossible  to  uphold  his  conviction. 

However  this  may  be,  it  is,  at  all  events,  difficult  to  con- 
ceive any  proceeding  before  Justices  of  the  Peace  more 
calculated  to  shake  confidence  in  the  fairness  of  their  pro- 
ceedings. 

The  Act  on  which  it  is  alleged  this  proceeding  was  had 
is  Consol.  Stat.  U.  C.,  ch.  75,  sec.  12:  “Any  one  or  more 
of  such  J ustices,  upon  oath  of  any  such  servant  or 
labourer,”  &c.,  “ may  summon  such  master  or  employer  to 
appear  before  him  or  them  at  a reasonable  time  to  be  stated 
in  the  summons,  and  he  or  they,  or  some  other  J ustice  or 
Justices  shall,  upon  proof  on  oath  of  the  personal  service  of 
the  summons,  examine  into  the  matter,”  &c.,  “ and  upon  due 
proof  of  the  cause  of  complaint,  the  Justice  or  Justices  may 
discharge,”  &c.,  “ and  may  direct  the  payment  to  him  of 
any  wages,”  &c.,  “and  the  Justice  or  Justices  shall  make 
such  order,”  &c.,  “ as  to  him  or  them  seems  just,  and 
reasonable.” 

The  Act  of  1869,  32-33  Vic.,  ch.  31,  respecting  the  duties 
of  Justices  out  of  sessions  enacts,  sec.  1,  that  in  all  cases 
where  a complaint  is  made  to  any  Justice  or  Justices  in 
relation  to  any  matter  over  which  the  Parliament  of  Canada 
has  jurisdiction,  and  upon  which  he  or  they  have  authority 
by  law  to  make  any  order  for  the  payment  of  money  or 
otherwise,  “ such  J ustice  or  J ustices  of  the  Peace  may  issue 
his  or  their  summons  * * requiring  him  to  appear  at  a 
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certain  time  and  place,  before  the  same  Justice  or  Justices, 
or  before  such  other  Justice  or  Justices  of  the  same  Terri- 
torial Division  as  may  then  be  there,  to  answer,”  &c. 

A form  of  summons  is  given,  which  appears  to  be  that 
used  in  this  case. 

In  several  sections  “ The  Justices  present,  and  acting  at 
the  hearing,”  are  spoken  of. 

Sec.  38  says,  that  if  at  the  hearing  the  defendant  admits 
the  truth  of  the  information  or  complaint,  &c.,  “ the  Justice 
or  Justices  present  at  the  hearing,  shall  convict.” 

Sec.  47  says,  If  the  parties  do  not  appear  “ before  the 
Justice  or  Justices,  or  such  other  Justice  or  Justices  as 
may  then  be  there.” 

Sec.  87  says,  “ It  shall  not  be  necessary  that  the  J ustice 
who  acts  before  or  after  the  hearing,  be  the  Justice,  or  one 
of  the  Justices  by  whom  the  case  is  or  was  heard  and 
determined.” 

This  statute  professes  to  govern  all  cases,  as  well  for 
criminal^offences,  as  for  the  payment  of  money. 

A question  might  perhaps  arise,  whether  a matter  as  to 
the  payment  of  wages  between  master  and  servant,  is  a 
matter  within  the  jurisdiction  of  the  Parliament  of 
Canada. 

Be  this  as  it  may,  this  general  Act  for  the  government 
of  Magistrates  out  of  sessions,  is  that  generally  acted  on; 
and  it  and  the  form  it  prescribes  are  generally  adopted  as 
the  guide  in  all  such  matters. 

In  a case  of  Jones  v.  Gurdon,  2 Q.  B.  601,  the  statute 
directed  that  it  should  be  lawful  for  a Justice  to  summon 
a party  to  appear  before  him,  and  on  appearance,  or  in 
default  of  appearance,  to  hear  and  determine  in  a summary 
manner.  The  Court  held  that  no  other  Justice  was  author- 
ized to  hear,  &c.,  except  that  one  to  whom  complaint  had 
been  made,  saying,  at  p.  613  : “ It  may  be  conceded  that  in 
general,  where  no  provision  is  made  to  the  contrary,  the 
original  information  or  complaint  may  be  made  to  one 
Justice,  and  another  may  hear  and  determine  the  matter.” 

In  Tarry  v.  Newman , 15  M.  & W.  645,  Parke,  B.,  says, 
at  p.  654 : “ Upon  this  subject  no  common  law  rule  can 
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exist,  as  the  penalties  can  only  be  awarded  by  authority  of  a 
statute  ; so  that  the  question  in  every  case  is,  what  did  the 
Legislature  intend  in  each  instance  ? Now  in  this  case  no 
reasonable  doubt  can  exist,  under  sec.  65,  as  to  the  power  of 
one  magistrate  to  proceed  and  hear  the  complaint,  for  he 
may  * summon  the  person  charged  to  appear  at  a time  and 
place  to  be  named  in  such  summons’  to  appear  f before 
him/  namely,  the  summoning  magistrate.”  This  dis- 
tinguishes the  case  from  Jones  v.  Gurdon. 

In  Neil  v.  McMillan , 25  U.  G.  R.  485,  something  similar 
was  clone  by  a magistrate  sitting  with  three  others,  as  in 
this  case.  The  case  went  off  on  other  grounds ; but  we 
might  gather  from  the  report  that  no  question  as  to  the 
illegality  of  his  conduct  was  raised. 

My  opinion  is,  that  the  original  Act  here  does  not  confine 
the  right  to  act  to  the  magistrate  issuing  the  summons.  It 
says,  in  effect,  (sec.  12),  that  he  may  summon  him  to  appear 
at  a named  time  and  place,  and  he  or  some  other  Justice  or 
Justices  shall  examine  and  adjudicate. 

The  summons  issued  by  Mr.  Sing  was  apparently  in  the 
form  prescribed  by  the  Act  of  1869,  and  was  to  appear  at 
the  Meaford  Town  Hall,  before  him,  or  such  other  Justices 
as  may  then  be  there. 

I think  at  the  time  and  place  it  was  not  necessary  that 
Mr.  Sing  should  have  been  present,  and  that  it  was  com- 
petent for  the  others  to  hear  the  case. 

The  practice  proved  to  have  existed  in  Meaford  for  fifteen 
years  is  one  of  a very  wholesome  kind,  and  resembles  some- 
what the  practice  at  Petty  Sessions  in  England  and  Ireland. 

I cannot  understand  why  Mr.  Sing  should  have  taken  this 
course.  Even  if  the  strict  letter  of  the  law  had  given  him 
the  exclusive  right  of  determination,  it  cannot  increase  either 
the  respect  or  the  confidence  of  the  public  in  the  adminis- 
tration of  justice,  that  such  right  should  have  been  exercised, 
in  opposition  to  the  opinion  of  the  two  other  Justices,  who, 
without  objection  on  his  part,  heard  the  case  with  him. 

The  rule  will  therefore  be  absolute  to  quash  the  con- 
viction. 


Conviction  quashed. 
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Hayes  et  al.  y.  Nesbitt. 

Agreement — Usage  aud  custom — When  admissible — Timber  to  be  inspected  and 
culled  before  delivery. 

The  declaration  was  for  breach  of  defendant’s  covenant  to  get  out,  make, 
manufacture,  and  deliver  to  the  plaintiffs  upon  the  canal  at  the  Dundas 
basin,  certain  timber  and  masts,  setting  out  the  quality,  description, 
and  price,  with  an  averment  of  the  performance  of  all  conditions 
precedent. 

Third  plea,  setting  out  in  full  the  agreement,  containing  the  covenant  sued 
upon,  namely,  that  defendant  would  get  out  make,  manufacture  and 
deliver  to  plaintiffs  on  or  before  1st  April,  1874,  upon  the  bank  of  the 
canal  at  Dundas,  at  a convenient  place  for  putting  the  same  into  the 
canal,  certain  descriptions  of  timber  and  masts  specified,  to  be  first 
class  in  every  particular,  and  subject  to  the  inspection  of  a Quebec 
culler,  payments  to  be  made  by  plaintiffs  from  time  to  time  as  the  work 
progressed,  and  the  balance  when  the  whole  of  the  timber  and  masts 
were  delivered  at  the  canal : that  the  timber  and  masts  so  soon  as 
made  and  manufactured  should  be  marked  with  plaintiffs’  trade  mark, 
and  become  their  property  so  soon  as  each  stick  was  inspected, 
measured,  and  culled  by  the  said  culler.  The  plea  then  averred  that 
by  the  usage  and  custom  of  the  timber  trade  in  respect  of  which  the 
said  deed  was  made,  and  in  which  plaintiffs  and  defendant  were 
engaged,  and  by  the  terms  of  the  deed  it  became  the  plaintiffs’  duty 
to  cause  the  said  timber  and  masts  to  be  inspected  at  the  place 
where  they  were  being  cut,  and  before  delivery  by  defendant  at  the 
canal  basin  at  Dundas  ; and  that  the  plaintiffs,  though  duly  notified  by 
the  defendant  to  have  the  same  so  inspected  neglected  to  do  so, 
whereby  defendant,  though  ready  and  willing,  was  prevented  from 
performing  his  covenant. 

Held  bad,  there  being  nothing  to  shew  what  the  custom  was  from 
which  defendant’s  duty  arose,  and  no  allegation  that  the  timber  and 
masts  were  ever  manufactured  and  ready  for  inspection. 

■Semble , that,  even  if  this  had  been  averred,  such  a custom  or  usage 
would  have  been  inadmissible,  its  effect  being  inconsistent  with  the 
defendant’s  express  covenant  to  deliver  at  the  basin  subject  to  inspec- 
tion ; and  even  if  such  usage  could  prevail  defendant  could  have 
appointed  a culler,  so  that  the  plaintiffs’  neglect  to  do  so  could  not 
be  said  to  have  prevented  defendant’s  performance. 

The  declaration  was  for  breach  of  defendant’s  covenant 
to  get  out,  make,  manufacture,  and  deliver  to  the  plaintiffs, 
upon  the  canal  at  Dundas  basin,  on  or  before  the  1st  day 
of  April,  1874,  certain  timber  and  masts,  setting  out  the 
quality  and  description,  all  to  be  subject  to  the  inspec- 
tion of  a Quebec  culler,  at  certain  prices  also  set  out,  for 
the  respective  descriptions  of  timber,  &c.,  with  an  aver- 
ment of  the  performance  of  all  conditions  precedent,  &c., 
to  entitle  the  plaintiffs  to  sue. 
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Third  plea  : seting  out  in  full  the  agreement  which,  as 
the  defendant  alleged,  contained  the  covenant  sued  upon, 
namely,  “ That  he  will  get  out,  make,  manufacture,  and 
deliver  to  the  plaintiffs,  within  the  time  and  at  the  place 
hereinafter  mentioned,”  (such  time  and  place  being  after- 
wards stated  to  be,  “ on  or  before  the  1st  day  of  April 
next  ” ensuing  the  date  of  the  instrument),  “ upon  the 
bank  of  the  canal  at  Dundas,  at  a convenient  place  for 
putting  the  timber  and  masts  into  the  canal,”  certain 
particular  descriptions  of  timber  specified,  the  timber  and 
masts  to  be  “ first-class  in  every  particular,  and  subject  to 
the  inspection  of  a Quebec  culler  ;”  the  parties  of  the  first 
part,  that  is  the  plaintiffs,  agreeing  to  pay  the  party  of  the 
second  part,  the  defendant,  from  time  to  time,  according  as 
the  work  progressed,  and  the  balance  to  be  paid  when  the 
whole  of  the  timber  was  delivered  at  the  canal.  And  it  was 
agreed  that  the  timber  should  be  marked  with  the  plain- 
tiffs’ trade  mark,  as  the  same  was  made  and  manufactured  ; 
and  the  said  timber  was  to  become  the  property  of  the  parties 
of  the  first  part  (the  plaintiffs),  when  and  so  soon  as  each 
and  every  stick  should  have  been  so  inspected,  measured, 
and  culled  by  the  said  culler.  The  plea  then  averred  that 
in  accordance  with  the  usage  and  custom  of  the  timber 
trade,  in  respect  of  which  fhe  said  deed  was  made,  and  in 
which  the  plaintiffs  and  defendant  were  then  respectively 
engaged,  and  by  the  terms  of  the  said  deed,  it  became  the 
duty  of  the  plaintiffs  to  cause  the  said  timber  and  masts 
to  be  inspected  at  the  place  where  the  said  timber  and 
masts  were  being  cut,  and  before  the  same  were  delivered 
by  the  defendant  at  the  canal  basin  in  Dundas ; and  that 
the  plaintiffs  did  not,  although  duly  and  on  divers  times 
and  occasions  notified  by  the  defendant  in  that  behalf,  cause 
the  said  timber  and  masts  to  be  inspected  by  a Quebec 
culler,  as  provided  for  by  the  said  deed,  according  to  the 
said  usage  and  custom  of  trade ; and  the  defendant, 
although  he  was  always  ready  and  willing  to  perform  his 
said  covenant  on  his  part,  was  prevented  from  performing 
the  same  by  the  said  neglect  and  default  of  the  plaintiffs. 
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Fourth  plea : that  the  agreement  by  deed  in  the  plain- 
tiffs’ declaration  mentioned  was  executed  by  the  parties 
thereto  on  the  strength  of  a clear  oral  agreement  then 
made  between  them,  that  the  same  was  only  to  be  binding 
on  the  defendant  as  to  such  timber  and  masts  therein  men- 
tioned as  were  to  be,  and  until  the  same  were,  first 
inspected  by  a Quebec  culler,  who,  according  to  the  usage 
and  custom  of  the  timber  trade,  was  to  be,  and  it  was  then 
agreed  between  the  plaintiffs  and  the  defendant  should  be, 
appointed  by  and  at  the  expense  of  the  plaintiffs ; and  the 
defendant  says  that  as  to  all  timber  and  masts,  except  such 
as  were  to  have  been  inspected  as  aforesaid,  the  defendant 
has  fully  fulfilled  the  covenants  and  agreements  on  his 
part  in  the  said  agreement  by  deed  contained,  and  the  said 
agreement  by  deed  is  void  as  to  all  timber  and  masts 
therein  mentioned  not  so  inspected  as  aforesaid. 

To  these  pleas  the  plaintiffs  demurred,  on  the  grounds  : 

To  the  third  plea : that  it  does  not  appear  by  any  matter 
pleaded  that  the  defendant  ever  had  the  timber  and  masts 
required  by  the  said  contract  cut  according  to  the  said  con- 
tract, or  that  the  said  timber  and  masts  ever  were  ready 
to  be  inspected,  either  in  the  woods  or  at  the  canal  basin : 
that  while  the  plea  alleges  that  the  defendant  was  pre- 
vented from  performing  his  contract,  he  does  not  shew  in 
what  way  he  was  or  could  be  so  prevented. 

Tothe  fourth  plea  : that  the  said  plea  attempts  to  set  aside 
and  vary  a written  agreement  by  a contemporaneous  verbal 
agreement;  and  that  the  deed  is  said,  as  to  part  thereof,  to 
be  void,  without  shewing  how  or  in  what  way  it  became 
void;  and  it  is  admitted  by  the  said  plea  that  the  covenants 
of  the  said  deed  have  not  been  performed,  without  any 
excuse  for  the  non-performance. 

February  11th,  1875,  McMichael,  Q.  C.,  for  the  demurrer. 
The  third  plea  is  bad.  It  does  not  allege  that  the  defendant 
had  the  timber  and  masts  cut  and  ready  for  delivery ; and 
therefore  the  point,  no  doubt  intended  to  be  raised,  that  by 
the  custom  and  usage  of  trade,  it  was  a condition  prece- 
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dent  to  the  delivery  that  the  plaintiff  should  appoint 
a culler  to  inspect  the  timber  where  it  was  cut,  does  not 
arise.  But  the  plea  of  setting  up  the  custom  and  usage 
of  trade,  is  bad.  It  sets  up  the  condition  as  arising 
partly  by  the  agreement  and  partly  by  the  custom,  but 
does  not  shew  how  much  arises  by  virtue  of  the  agreement 
and  how  much  by  the  custom.  The  custom  should  have 
been  pleaded  separately.  It  is  quite  clear,  however,  from 
the  deed  that  the  delivery  was  to  be  at  the  canal  basin. 
If  the  defendant  wished  to  satisfy  himself  as  to  what 
would  pass  inspection,  he  should  have  himself  appointed  a 
culler  to  inspect  it. 

F.  Osier  contra.  There  is  a sufficient  inferential  averment 
that  the  timber  was  cut  and  ready  for  inspection.  The 
plea  alleges  that  the  defendant  gave  the  plaintiffs  notice  that 
the  timber  was  ready  for  inspection,  and  therefore  it  must 
have  been  cut.  The  cases  shew  that  where  the  pleading  is 
capable  of  two  meanings,  the  one  in  favour  of  the  pleader 
is  adopted  : Hogan  v.  Aikman,  30  U.  C.  It.  14.  The  only 
objection  that  could  be  made  is,  that  the  plea  is  embarrassing 
and  the  plaintiff  should  have  moved  to  have  it  struck  out, 
and  not  have  demurred.  As  to  the  plea  not  shewing  how 
much  of  the  condition  arose  by  the  deed  and  how  much 
the  custom,  the  deed  itself  is  set  out,  and  by  its  terms 
the  timber  is  to  be  inspected  by  a Quebec  culler,  but  it 
says  nothing  of  where  the  inspection  is  to  take  place  ; the 
plea  then  alleges  that  by  the  custom,  &c.,  the  plaintiff  must 
inspect  it  at  the  place  where  it  was  cut.  It  clearly  was  a 
condition  precedent  that  the  plaintiff  was  to  so  inspect 
it  before  he  could  claim  a delivery.  As  to  the  defendant 
appointing  a culler  to  inspect  it,  he  had  no  such  power. 
As  to  the  fourth  plea,  it  is  admitted  that  it  cannot  be  sup- 
ported, and  leave  is  asked  to  amend. 

February  22nd,  1875,  Gwynne,  J. — There  is  no  doubt,  in 
in  my  judgment,  that  the  third  plea  is  bad.  What  it  professes 
to  set  up  is,  that  a duty  became  imposed  upon  the  plaintiff 
arising,  as  is  alleged,  partly  from  a custom  or  usage  of  trade, 
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and  partly  from  the  terms  of  the  deed  itself,  to  perform  an 
act,  the  non-performance  of  which  by  the  plaintiff  has  pre- 
vented, as  is  contended,  the  defendant  from  fulfilling  his 
covenant;  but  there  is  nothing  whatever  in  the  deed,  nor 
is  there  any  allegation  whatever  in  the  plea  to  shew  what 
the  particular  custom  or  usage  of  trade  is,  from  which  the 
implied  duty  is  to  be  collected. 

The  error  consists  in  not  having  averred,  as  a matter  of 
fact,  what  the  custom  or  usage  relied  upon  is.  What  was 
intended,  no  doubt,  and  so  it  was  argued,  was  that  the 
usage  of  trade  intended  to  be  relied  upon  is  what  is  averred 
as  a duty  resulting  from  a usage  : namely,  that  the  usage 
of  trade  is  that  persons  getting  out  timber  in  the  manner 
the  plaintiffs  are  under  this  contract,  are  the  persons  who 
should  cause  the  timber  to  be  inspected  by  the  culler,  and 
that  the  usage  is  to  have  the  timber  inspected  in  the 
woods  where  it  is  cut  before  being  hauled  out  to  the  place 
appointed  for  delivery.  But  this  plea  does  not  allege  that 
the  timber,  covenanted  to  be  cut,  made  and  manufactured, 
was  so  manufactured  ready  for  inspection,  nor  is  it  alleged 
that  the  usage  is  such  that  a defendant  is  discharged  from 
the  fulfilment  of  his  covenant,  if  the  plaintiffs  neglect  to 
appoint  a culler  to  inspect  the  timber  in  the  woods. 

Had  the  plea  contained  such  an  averm  ent,  it  would  still 
in  my  opinion,  have  been  bad. 

The  principle  upon  which  the  point  rests,  is  to  be  gathered 
from  Broiun  v.  Byrne,  3 E.  & B.  703;  Humfrey  v.  Bede, 
7 E.  & B.  266 ; Lucas  v.  Bristow,  E.  B.  & E.  907,  and 
Myers  v.  Sari,  3 E.  & E.  306. 

Evidence  of  custom  or  usage  of  trade  is  admissible  to 
explain  the  language  of  a written  contract,  or  to  add  a 
tacitly  implied  incident  to  the  contract  beyond  those  which 
are  expressed,  provided  nothing  be  introduced  which  is 
repugnant  to  or  inconsistent  with  the  written  instrument. 
Here  there  is  no  language  sought  to  be  explained.  What* 
is  sought  is  the  introduction  of  an  incident  not  expressed 
in  the  contract. 

In  Brown  v.  Byrne,  3 E.  & B.  703,  Coleridge,  J.,  thus 
14 — VOL.  xxv  C.P. 
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explains  the  principle,  at  p.  715:  “In  all  contracts,  as  to 
the  subject  matter  of  which  known  usages  prevail,  parties 
are  found  to  proceed  with  the  tacit  assumption  of  these 
usages  5 they  commonly  reduce  into  writing  the  special  par- 
ticulars of  their  agreement,  but  omit  to  specify  these 
known  usages,  which  are  included,  however,  as  of  course, 
by  mutual  understanding : evidence,  therefore,  of  such 
incidents  is  receivable.  The  contract,  in  truth  is  partly 
express  and  in  writing,  partly  implied  or  understood  and 
unwritten.  But,  in  these  cases,  a restriction  is  established 
on  the  soundest  principle,  that  the  evidence  received  must 
not  be  of  a particular  which  is  repugnant  to,  or  inconsist- 
ent with,  the  written  contract.” 

Now  the  same  rule  must  apply  in  pleading  a custom, 
where  it  is  necessary  to  be  set  up  on  the  record,  as  to  giving 
evidence  of  it. 

The  custom  or  usage  sought  to  be  introduced  into  this 
contract  could  have  no  effect  as  a plea  in  this  suit,  unless 
that  of  relieving  the  defendant  from  fulfilling  his  contract 
by  delivering  at  the  canal  basin,  (although  all  the  work 
already  done  may  have  been  paid  for  by  the  plaintiffs  as 
the  work  progressed),  unless  the  plaintiffs  should  have 
appointed  the  culler  to  inspect  the  timber  in  the  woods 
where  cut.  Such  a custom  would,  in  my  opinion,  be  quite 
repugnant  to,  and  inconsistent  with  what  is  written  in  the 
contract,  whereby  the  defendant  covenants  very  expressly, 
not  merely  to  cut  and  manufacture  in  the  woods  for 
inspection,  but  to  deliver  also  the  timber  at  the  canal  basin 
of  the  first  quality , and  subject  to  the  inspection  of  a 
Quebec  culler.  The  contract,  instead  of  this,  would  then 
be  a covenant  by  the  defendant  to  cut  and  manufacture  in 
the  woods  timber  of  the  first  quality,  and  when  and  so 
soon  as  it  should  be  there  inspected  and  culled  by  a Quebec 
culler,  to  be  appointed  by  the  plaintiffs  for  that  purpose, 
and  not  sooner  or  otherwise,  to  haul  out  and  deliver  the 
timber  so  inspected  and  culled  at  the  canal  basin.  Such  a 
contract  would  be  quite  different  from  that  expressed,  whiclq 
in  my  opinion,  is  a contract  to  deliver  at  the  canal  basin 
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timber  of  the  descriptions  specified  of  the  first  quality, 
and  such  as  shall  pass  the  inspection  of  a Quebec  culler. 
A custom  which  would  exclude  the  delivery  so  expressed 
from  the  terms  of  the  contract,  unless  the  plaintiffs  shall 
do  something  which  is  not  expressed  is,  in  my  opinion,  so 
inconsistent  with  what  is  expressed  that  it  cannot  be 
introduced  into  it. 

If  it  were  important  to  the  defendant  to  have  the  timber 
inspected  in  the  woods  before  being  hauled,  so  as  to  assure 
himself  of  the  quality,  he  could,  I presume,  for  his  own 
satisfaction,  have  appointed  a culler  for  the  purpose,  if  the 
plaintiffs  neglected  availing  themselves  of  the  alleged 
custom;  so  that  the  plaintiffs’  neglect  to  appoint  a culler  to 
inspect  in  the  woods,  even  though  the  usage  be  that  they 
should,  can  not  be  said  to  have  prevented  the  defendant 
delivering  at  the  canal  basin  timber  of  the  quality  which 
he  has  covenanted  to  deliver. 

The  fourth  plea  was  so  bad  that  no  argument  was  offered 
in  support  of  it. 

The  judgment  will  be  for  the  plaintiffs  on  the  demurrers 
to  both  pleas. 


Judgment  for  'plaintiffs. 
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Purser  v.  Bradburn. 


Lease — Eviction — Non-payment  of  rent — Pleading. 

Declaration:  that  defendant  by  deed  demised  certain  land  to  the  plaintiff  for 
five  years,  at  the  rent  thereby  reserved,  and  subject  to  the  covenants  and 
conditions  therein  contained ; and  thereby  defendant  covenanted  that 
the  plaintiff,  paying  the  quarterly  rent  thereby  reserved,  and  perform- 
ing his  covenants  therein  contained,  should  quietly  hold  and  enjoy  the 
premises,  &c.,  for  the  said  term  ; and  all  conditions  were  fulfilled,  &c., 
yet  during  the  said  term  defendant  entered  and  evicted  the  plaintiff. 

Plea  : that  the  plaintiff  did  not  pay  the  rent  by  said  lease  reserved,  or  per- 
form the  covenants  therein  contained,  whereby  defendant  became 
entitled  to  enter  upon  the  demised  premises. 

Held , plea  bad,  for  no  proviso  for  re-entry  was  shewn,  and  it  in  no  way 
justified  the  eviction,  but  merely  stated  matters  quite  consistent  with 
the  right  to  sue. 


Declaration  : that  the  defendant,  by  deed,  demised 
to  the  plaintiff  certain  lands  and  premises  in  the  town  of 
Peterborough,  (describing  them),  with  the  buildings  thereon 
erected,  and  the  appurtenances  thereto  appertaining,  to 
hold  for  live  years  from  the  first  day  of  January,  1873,  at 
the  rent  thereby  reserved,  and  subject  to  the  covenants  and 
conditions  therein  contained ; and  the  defendant  thereby 
covenanted  with  the  plaintiff*  that  he,  the  plaintiff,  his 
executors,  administrators  and  assigns,  paying  the  quarterly 
rent  thereby  reserved,  and  performing  and  observing  the 
covenants  therein  contained  by  him  and  them  to  be  per- 
formed and  observed,  should  and  lawfully  might  peace- 
ably and  quietly  hold,  use  and  enjoy  the  said  lands,  prem- 
ises, buildings,  and  appurtenances  for  the  said  term,  without 
molestation  or  hindrance ; and  all  conditions  were  fulfilled, 
&c. ; yet,  after  the  making  of  the  said  demise,  and  during  the 
said  term,  the  defendant,  and  his  servants,  agents,  and 
workmen  entered  into  and  upon  the  said  demised  premises, 
and  evicted  the  plaintiff  therefrom. 

Fourth  plea : that  the  plaintiff  did  not  pay  the  rent  by 
the  said  lease  reserved,  and  did  not  perform  the  covenants 
therein  contained,  whereby  the  defendant  became  entitled 
to  enter  into  and  upon  the  said  demised  premises. 

To  this  plea  the  plaintiff  demurred,  on  the  grounds  : 
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1.  That  the  covenants  of  the  plaintiff  in  said  plea  referred 
to  are  independent  of  the  covenant  of  the  defendant  men- 
tioned in  the  declaration,  and  do  not  in  any  wise  qualify 
or  constitute  a condition  precedent  to  the  performance  by 
the  defendant  of  that  covenant. 

2.  That  the  said  plea  shews  nothing  which  would  author- 
ize the  defendant  to  disturb  the  plaintiff’s  possession. 

3.  That  the  said  plea  discloses  no  facts  to  constitute  in 
law  an  answer  to  the  count  of  the  declaration  to  which  it 
is  pleaded. 

January  29th,  1873,  Crooks , Q.  C.,  for  the  demurrer. 
The  plea  is  bad,  the  payment  of  rent  not  being  a 
condition  precedent  to  the  covenant  for  quiet  enjoy- 
ment. The  clause  in  the  lease,  that  the  lessee,  on 
paying  the  rent,  and  performing  the  covenants  on 
his  part  to  be  performed  should  quietly  enjoy  the 
premises  is  not  a condition,  but  a covenant,  the  breach 
of  which  gives  no  right  of  re-entry  ; and  it  is  not  alleged 
that  the  lease  contained  a proviso  for  re-entry  : Dawson  v. 
Dyer,  5 B.  & Ad.  584  : Hays  v.  Bickerstaffe,  2 Mod.  35  ;~ 
Warren  v.  Asters , Sir  T.  Jones  205;  Friar  v.  Grey,  5 Ex. 
584, in  appeal,  597,  S.C.,  15  Q.B.  891, in  appeal,  901;  Peeters 
v.  Opie,  2 Wm.  Saund.,  ed.  1871,  p.  749  notes.  In  Doe 
dem.  Henniker  v.  Watt,  8 B.  & C.  308,  when  there  was  held 
to  be  a right  of  re-entry,  it  was  by  force  of  the  word  “ con- 
ditioned” used  there,  which  created  a condition,  and  not  a 
covenant.  As  to  what  constitutes  a condition  precedent, 
see  London  Gas  Light  Co.  v.  Vestry  of  Chelsea,  8 C.  B.  N. 
S.  215;  Stavers  v.  Carling,  3 Bing  N.  C.  355;  Cattery . 
Powell,  2 Sm.  L.  C.,  p.  14. 

S.  Richards,  Q.C.,  contra.  The  payment  of  the  rent  was 
a condition  precedent  to  the  covenant  for  quiet  enjoyment. 
The  words  “ subject  to,”  &c.,  have  the  effect  of  making  the 
covenant  as  to  the  payment  a condition,  and  so  give  a 
right  of  re-entry. 

March  10th,  1875.  Hagarty,  C.  J. — It  is  to  be  observed 
that  the  plea  does  not  attempt  to  confess  and  avoid  the 
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eviction  complained  of,  but  simply  avers  that  “ the  plaintiff 
did  not  pay  the  rent,  or  perform  the  covenants  contained 
in  the  lease,  whereby  the  defendant  became  entitled  to 
enter  into'  and  upon  the  4 said  demised  premises.’  ” 

There  is  no  averment  that  he  entered  for  any  particular 
condition  or  covenant.  It  is  pleaded  simply  as  a bar,  as  the 
non-performance  of  some  covenant  or  condition  precedent 
which  disqualifies  the  plaintiff  from  maintaining  an  action. 

The  plea  strikes  me  as  a novelty.  Nothing  appears  on 
the  record  shewing  any  proviso  for  re-entry  as  for  condi- 
tions broken. 

The  mere  fact  that  the  plaintiff  did  not  pay  any  particu- 
lar quarter’s  rent  on  the  day  named,  would  not  necessarily 
entitle  the  defendant  to  re-enter.  It  might  have  been  paid 
and  accepted  afterwards,  or  lain  over  by  consent  to  another 
quarter,  and  then  paid.  No  other  covenant  is  set  out. 

It  is  quite  consistent  with  the  right  to  bring  the  action, 
and  with  the  truth  of  the  plea,  that  three  or  four  defaults 
were  made,  and  yet  no  rent  might  have  been  in  arrear 
when  the  alleged  eviction  took  place. 

In  the  absence  of  any  proviso  or  clause  of  re-entry,  I 
presume  a right  to  evict  for  non-payment  of  rent,  at  com- 
mon law,  must  be  strictly  pursued — a demand  at  the  proper 
time  and  place,  &c. 

I cannot  possibly  see  how  a defendant  can  present  this 
as  a good  bar. 

As  Lord  Denman  observes  in  Dawson  v.  Dyer,  5 B.  & 
Ad.  584,  at  p.  587,  According  to  that  argument,  the  tenant, 
if  evicted,  while  the  rent  was  so  in  arrear,  could  not  have 
maintained  an  action,  though  the  landlord  had  waived  the 
forfeiture.” 

As  before  remarked,  the  plea  in  no  way  justifies  the  evic- 
tion or  disturbance  complained  of ; but  simply  states,  as 
matter  in  bar  of  any  action,  matters  that  are  quite  consist- 
ent with  the  right  to  sue  for  the  cause  set  out  in  the 
declaration. 

The  judgment  will  therefore  be  for  the  plaintiff  on 
the  demurrer. 


J udgment  for  'plaintiff. 


DUNN  V.  IRWIN  ET  AL. 


Ill 


Dunn  v.  Irwin  et  al. 


Pleading — Agreement — Consideration  for  promise — Action— Subsequent  insol- 
vency of  plaintiff — Effect  of. 

The  third  count  of  a declaration  stated  that  plaintiff  being  possessed  of  a 
saw-mill,  &c.,  and  of  a large  stock  of  logs  on  hand  ready  to  be  sawed 
and  cut  up,  it  was  agreed  between  plaintiff  and  defendants  that  defend- 
ants should  take  and  convert  the  logs  into  lumber  and  shingles  at  the 
mill  ; hire  and  employ  the  men  required  for  the  purpose,  and  advance 
and  pay  their  wages,  and  the  expenses  of  converting  the  logs,  &c.,  and 
of  forwarding  them  to  market,  and  of  disposing  of  the  same ; and  that 
defendants  should  first  be  repaid  out  of  the  proceeds  of  such  sale,  and 
the  residue  be  expended  in  payment  of  the  moneys  due  to  the  work- 
men at  the  time  of  agreement,  and  of  any  debts  then  due  by  plaintiff  to 
defendants  5 and  that  for  the  purpose  aforesaid  the  mill  should  be  run 
under  defendants’  direction  with  the  moneys  supplied  by  them,  but 
under  plaintiff’s  superintendence.  The  count  then  alleged,  that  in  pur- 
suance of  such  agreement  the  plaintiff  allowed  defendants  to  have  pos- 
session of  the  mill  and  premises  and  they  employed  the  workmen  to 
work  the  mill,  under  plaintiff’s  superintendence,  and  commenced  to 
perform,  and  carry  out  the  agreement ; and  all  things  happened,  &c., 
yet  defendants  neglected  and  refused  to  hire  men,  pay  the  wages  or 
convert  the  logs,  &c.;  but,  on  the  contrary,  dismantled  the  mill,  and 
took  and  carried  away  the  saws,  belting,  &c.,  and  stopped  and  closed  up 
the  mill,  and  kept  plaintiff  out  of.  possession,  whereby,  &c. 

Held,  declaration  good,  as  it  shewed  a sufficient  consideration  for  the 
performance  of  defendants’  promise,  7.  e.,  the  use  of  the  mill,  in  order 
to  saw  and  convert  the  logs. 

The  first  count  was  trespass  quare  clausum  fregit , and  carrying 
away  plaintiff’s  goods  and  expelling  him.  The  second  count 
alleged  that  defendants  by  deed  covenanted  to  sell  the  plain- 
tiff certain  lands  and  premises  with  the  saw  mill  and  ma- 
chinery thereon,  and  the  rights  and  appurtenances  thereto,  for 
$2,523  79,  together  with  all  sums  of  money  which  defendants  might, 
after  the  date  of  said  deed,  expend  in  and  upon  said  lands,  with 
interest  at  8 per  cent,  thereon  5 all  such  principal  moneys  and  interest 
to  be  fully  paid  up  and  satisfied,  .and  the  agreement  completed  before 
the  8th  June,  1874,  and  upon  payment  at  the  times  specified  defend- 
ants should  convey  the  premises  to  the  plaintiff,  and  should  suffer  and 
permit  plaintiff  to  occupy,  &c.,  until  default  in  payment ; and  all  con- 
ditions were  fulfilled,  &c.,  yet  after  the  making  of  the  deed  and  before 
the  expiration  of  the  time  limited  for  the  payment  of  the  purchase 
money,  defendants  entered  and  evicted  plaintiff.  Fourth  count:  trover. 

Plea : that  after  the  accruing  of  the  causes  action  plaintiff  became  insol- 
vent under  the  Insolvent  Act  of  1869,  and  being  such  insolvent,  duly 
made  an  assignment  to  W.,  in  whom,  as  such  assignee,  all  the  plain- 
tiff’s estate,  debts,  assets,  and  effects,  and  the  causes  of  action,  &c.,  became 
vested.  To  this  plaintiff  replied  that  the  action  was  brought  for  the 
benefit  of  plaintiff's  creditors,  who  have  given  security  for  defendants’ 
costs  herein. 

Held,  replication  good,  for  the  plaintiff  having,  before  the  appointment 
of  the  assignee  rightly  sued  in  his  own  name,  he  might  continue  to  do 
so  so  long  as  the  assignee  did  not  intervene,  and  have  his  name 
inserted  ; but  that  there  was  a formal  defect,  which  might  be  amended, 
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in  not  stating,  as  the  plea  was  to  the  further  maintenance  of  the 
action,  that  the  action  was  continued  since  the  appointment  of  the 
assignee  for  the  benefit  of  the  creditors,  instead  of  that  it  was  so  brought. 
Semble , that  the  plaintiff,  even  after  the  assignee’s  appointment,  might 
have  sued  in  his  own  name  for  the  causes  of  action  in  the  first  and 
second  counts,  if  not  for  those  in  the  fourth  count;  but  that  he  might 
also,  if  he  pleased,  give  the  benefit  of  such  causes  of  action  to  his 
creditors. 

Queer e,  as  to  whether  there  was  any  necessity  for  the  replication. 

Declaration.  First  count : trespass  quare  clausum 
fregit,  and  carrying  away  the  plaintiff’s  goods,  and 
expelling  the  plaintiff,  whereby  he  was.  prevented  from 
carrying  on  his  business. 

Second  count : that  the  defendants,  by  deed,  covenanted 
and  agreed  with  the  plaintiff*  to  sell  to  the  plaintiff  certain 
lands  and  premises,  setting  them  out,  together  with  the 
saw-mill  thereon  and  the  machinery  in  and  about  the 
said  mill,  and  the  rights  and  appurtenances,  for  the  price 
or  sum  of  $2,523.79,  and  together  with  all  sums  of  money 
which  the  said  defendants  might,  after  the  date  of  the 
said  deed,  pay  or  expend  upon  and  in  respect  of  the  said 
land,  premises,  mill,  machinery,  and  rights,  or  in  any 
manner  connected  therewith,  or  arising  thereout,  with 
interest  at  eight  per  cent,  on  all  such  parts  of  the  said 
principal  money  and  expenditures,  from  the  respective 
times  of  payment;  and  all  the  said  principal  money, 
expenditures  and  interest  to  be  fully  paid  up  and  satisfied, 
and  this  agreement  finally  completed  and  carried  into 
effect,  not  later  than  the  8th  June,  1874;  and  that  upon 
payment  of  the  said  money  by  the  time  specified,  the  said 
defendants  would  convey  and  assure  to  the  plaintiff  in  fee 
simple  the  said  lands  and  premises ; and  also  that  they, 
the  defendants,  should  suffer  and  permit  the  plaintiff  to 
occupy  and  enjoy  the  said  lands  and  premises  until  default 
should  happen  to  be  made  in  the  payment  of  the  said  sums 
of  money,  on  the  day  and  time  and  in  manner  aforesaid. 
And  all  conditions  were  fulfilled,  &c.,  yet,  after  the  making 
of  the  said  deed,  and  before  the  time  had  expired  limited 
for  the  payment  of  the  said  purchase  moneys,  the  defen- 
dants entered  into  the  said  lands  and  evicted  the  plaintiff 
therefrom. 
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Third  count : that  the  plaintiff,  being  possessed  of  a 
certain  saw  and  shingle  mill  and  machinery  belonging 
thereto,  and  the  premises  appurtenant  thereto,  and  having 
a large  stock  of  logs  then  on  hand  ready  to  be  sawed  and 
cut  up,  it  was  then  agreed  by  and  between  the  defendants 
and  the  plaintiff  that  the  defendants  should  hire  and  employ 
the  wprkmen  required  at  the  said  mill,  and  should  advance 
sufficient  money  to  pay  the  wages  of  the  said  workmen, 
and  should  pay  the  said  wages  and  the  expenses  incurred 
in  converting  the  said  logs  into  lumber  and  shingles,  and 
forwarding  the  same  to  market  and  disposing  of  the  same  ; 
and  that  they  should  take  and  convert  the  said  logs  into 
lumber  and  shingles  at  the  said  mill,  and  that  the  pi'oceeds 
thereof  when  sold  should  be  employed  in  payment  of  the 
moneys  so  to  be  advanced  by  the  defendants,  and  after 
payment  thereof  the  residue  should  be  applied  in  payment 
of  the  moneys  due  and  owing  by  the  plaintiff  at  the  time 
of  the  said  agreement  to  the  workmen  employed  at  the 
said  mill,  and  in  and  towards  the  payment  of  any  debt 
that  might  then  be  owing  by  the  plaintiff  to  the  defen- 
dants ; and  that  the  said  mill  should  be  used  and  run  for 
the  purpose  aforesaid,  under  the  direction  of  the  defen- 
dants, and  by  their  supplying  the  necessary  moneys  as 
aforesaid,  but  under  the  superintendence  of  the  plaintiff. 
And  thereupon,  in  pursuance  of  the  said  agreement,  the 
plaintiff  allowed  the  defendants  to  have  such  possession  of 
the  said  mill  and  premises  as  was  required  and  necessary 
for  the  purpose  of  carrying  out  the  said  agreement,  and 
the  defendants  employed  workmen  to  Carry  on  the  busi- 
ness of  the  mill  under  the  superintendence  of  the  plaintiff, 
and  commenced  to  perform  and  carry  out  the  said  agree- 
ment; and  all  things  happened,  i&c.,  necessary  to  entitle 
the  plaintiff  to  have  the  said  agreement  carried  out  by  the 
defendants ; yet  the  defendants,  disregarding  their  said 
agreement,  neglected  and  refused  to  hire  and  employ  the 
workmen  to  be  used  at  the  mill,  and  to  advance  and  pay 
the  wages  of  the  said  workmen  and  other  expenses  to 
be  incurred  in  converting  the  said  logs  into  lumber  and 
15 — VOL.  xxv  c.p. 
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shingles,  and  in  forwarding  the  same  to  market,  and  did 
not  take  and  convert  the  said  logs  into  lumber  and  shingles 
at  the  said  mill ; but,  on  the  contrary,  the  defendants 
dismantled  the  said  mill,  and  took  and  carried  away  the 
saws  and  belting,  and  other  gearing  and  machinery  neces- 
sary for  the  use  of  the  said  mill,  and  stopped  the  running 
thereof,  and  closed  up  the  said  mill,  and  have  kept  and 
continued  it  closed  and  idle  from  thence  hitherto,  and  have 
kept  and  continued  to  keep  the  plaintiff  out  of  possession 
thereof — whereby  the  plaintiff  has  lost  the  profits  he  would 
have  made  from  the  use  of  the  said  mill  and  from  the 
manufacture  of  the  said  logs  into  lumber  and  shingles, 
and  has  been  thrown  out  of  employment,  and  has  been 
unable  to  pay  his  workmen  the  wages  due  to  them  as 
aforesaid,  and  others  his  creditors,  and  has  become  an 
insolvent,  and  his  credit  and  reputation  have  been  injured, 
and  destroyed,  and  he  has  been  otherwise  greatly  injured 
and  damnified. 

Fourth  count:  trover,  for  saw-belts,  mill-gearing,  and 
other  machinery. 

Tenth  plea  to  first,  second,  and  fourth  counts : that  after 
the  accruing  of  the  causes  of  action  in  those  counts 
mentioned,  the  plaintiff  became  and  was  insolvent  under 
the  true  intent  and  meaning  of  the  Insolvent  Act,  1869, 
and  being  such  insolvent,  and  entitled  to  the  benefit  and 
provisions  of  the  said  Act,  duly  made  an  assignment 
under  the  provisions  and  according  to  the  terms  of  the 
said  Act  to  one  Samuel  Casey  Wood,  and  all  the  estate, 
debts,  assets,  and  effects  of  the  plaintiff,  and  the  causes  of 
action  in  those  counts,  and  each  and  every  of  them,  thereby 
became  and  were  vested  in  the  said  Samuel  Casey  Wood,  as 
such  assignee  as  aforesaid. 

The  defendants  also  demurred  to  the  third  count  of  the 
declaration,  on  the  grounds,  that  the  said  count  shews  no 
cause  of  action ; that  no  consideration  is  shewn  for  the 
agreement  therein  alleged,  and  that  the  said  agreement  is 
void  for  indefiniteness. 

Replication  to  tenth  plea : that  this  action  is  brought  for 
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the  benefit  of  the  creditors  of  the  said  plaintiff,  and  said  cre- 
ditors have  given  security  for  the  defendants’  costs  herein. 

To  this  replication  the  defendants  demurred,  as  being  no 
answer  to  the  said  plea. 

February  23rd,  1875.  F.  Osier,  for  the  defendants. 
There  is  no  consideration  alleged  for  the  defendants  per- 
forming the  acts  in  the  third  count  mentioned.  The 
latter  part  of  the  plea,  namely,  as  to  dismantling  the 
mill,  &c.,  is  a charge  of  trespass  attempted  to  be  tacked 
on  to  a matter  of  agreement  ; but  it  can  be  viewed 
only  as  a matter  of  damage  or  injury  as  connected  with 
the  agreement,  and,  if  the  matter  of  the  agreement 
cannot  be  maintained,  the  latter  part  of  the  count  must 
fail  with  it.  As  to  the  replication  to  the  tenth  plea  to 
the  first,  second,  and  fourth  counts,  the  allegation  that  the 
plaintiff  is  suing  for  the  benefit  of  his  creditors  in  insol- 
vency is  no  answer,  as  by  the  insolvency  all  the  insolvent’s 
property  is  vested  in  the  assignee : Insolvent  Act,  1869, 
secs.  10,  42 — and  the  proviso  in  the  last  section  applies  to 
cases  where  the  cause  of  action  does  not  pass  to  assignee. 
The  cause  of  action  in  the  second  count  plainly  passed  to 
the  assignee:  White  v.  Elliott,  30  U.  C.  R.  253;  Smith  v. 
Commercial  Union  Insurance  Co .,  33  U.  C.  R.  329.  The 
cases  would  shew  that  the  property  passed  to  the  assignee ; 
and  the  action  must  therefore  abate,  or  the  assignee  must 
have  his  name  inserted  : Wriqht  v.  Fairfield,  2 B.  & Ad. 
727 ; Rogers  v.  Spence,  13  M.  & W.  571,  12  Cl.  & F.  700 ; 
Brewer  v.  Dew,  11  M.  & W.  625;  Wether  ell  v.  Julius,  10 
C.  B.  267  ; Hodgson  v.  Sidney,  L.  R.  1 Ex.  313  ; Morgan 
v.  Steble,  L.  R.  7 Q.  B.  611 ; Herbert  v.  Sayer.  2 D.  & R. 
49,  in  Appeal,  ib.  57,  5 Q.  B.  965  ; Kitchen  v.  Bartsch, 
7 East  53. 

J.  K.  Kerr,  contra.  As  to  the  third  count,  the  count 
shews  a good  consideration  for  the  defendants’  promise, 
namely,  that  defendants  are  to  pay  plaintiff’s  debts  that  may 
then  be  due,  and  it  intimates  that  there  was  a pre-existing 
debt.  At  all  events,  the  latter  part  of  the  count  is  a 
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I substantive  trespass  : Addison  on  Torts.,  4th  ed.,  264.  As 
to  the  effect  of  insolvency  after  the  commencement  of 
action,  see  sec.  42  of  the  Insolvent  Act ; Ex  parte  Pooley,  Re 
Meiklam , 10  L.  T.  N.  S.  102;  Smith  v.  Commercial  Union 
Insurance  Co .,  33  U.  C.  R.  529 ; Robson  on  Bankruptcy, 
2nd  ed.,  340-5,  and  the  cases  there  collected.  Until  the 
assignee  has  intervened  the  suit  may  go  on  in  the  insol- 
vent’s name  for  the  benefit  of  the  creditors  : Insolvent  Act, 
sec.  29. 

Wilson,  J. — Is  there  a consideration  for  the  defendants’ 
agreement,  or  the  performance  of  it?  It  was  agreed 
between  the  parties  that  the  defendants  should  take  and 
convert  the  logs  into  timber  and  shingles  at  the  mill,  and 
that  the  mill  should  be  used  and  run  for  the  purpose  afore- 
said, under  the  directions  of  the  defendants  and  by  their 
supplying  the  necessary  moneys  as  aforesaid,  but  under  the 
superintendence  of  the  plaintiff. 

These  are  good  words  of  promise  by  both  the  plaintiff 
and  the  defendants.  They  each  agree  that  the  defendants 
shall  take  and  convert  the  logs  at  the  mill,  and  that  the 
mill  shall  be  used  and  run  for  that  purpose  under  the 
defendants’  direction. 

It  would  have  been  plainer  if  the  plaintiff  had  expressly 
said  that  in  consideration  he,  the  plaintiff’,  would  give  to 
the  defendants  the  right  to  saw  and  convert  the  logs  into 
timber  and  shingles  at  the  mill,  and  would  give  the 
defendants  the  use  of  the  mill  for  that  purpose,  they, 
the  defendants,  promised  the  plaintiff  that  they  would  do 
the  acts  on  their  part  set  out  in  the  count. 

As  the  count  now  stands,  there  is  some  ground  for 
asserting  that  the  defendants  have  agreed  to  do  certain 
things  without  the  plaintiff  giving  them  anything  what- 
ever for  the  performance  of  their  acts ; that  there  is  in 
fact  no  consideration  moving  from  the  plaintiff,  nor  any 
obligation  upon  him  to  do  anything  as  a cause  or  leason 
or  inducement  for  the  defendants  doing  what  they  have 
engaged  to  do ; and  that  the  defendants’  promise  is  there- 
fore a merely  voluntary  promise,  and  void. 
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But  I think  the  count,  for  the  reasons  stated,  is  not  open 
to  that  objection.  Then  several  breaches  are  stated  of  the 
agreement.  The  plaintiff  says  the  defendants  did  not 
do  the  acts  they  promised  to  do,  but,  on  the  contrary, 
dismantled  the  mill  and  kept  the  plaintiff  out  of  the 
possession  of  it. 

Has  the  plaintiff  narrowed  his  ground  of  complaint  to 
that  which  is  a dismantling,  &c.  ? I think  he  has.  The 
defendants  were  to  use  and  rhn  the  mill ; that  is  broken  by 
dismantling  it,  &c.  That  part  of  the  count  should  be 
changed  into  a statement , as  a further  breach,  that  the 
defendants  did  not  use  and  run  the  mill,  but  dismantled  it, 
&c.,  and  that  instead  of  keeping  the  plaintiff  out  of  posses- 
sion, &c.,  it  should  be  that  they  did  not  allow  the  plaintiff 
to  superintend,  &c. 

I give  judgment  for  the  plaintiff  on  the  demurrer  to  the 
third  count. 

As  to  the  demurrer  to  the  replication  to  the  tenth  plea 
to  the  first,  second,  and  fourth  counts.  I think  the  plain- 
is  entitled  to  judgment  against  that  demurrer.  The  tenth 
plea  is  pleaded  as  arising  after  the  commencement  of  the 
action  and  sets  out  the  insolvency  of  the  plaintiff,  and  the 
vesting  of  the  causes  of  action  in  the  assignee.  The  repli- 
cation to  it  is  that  the  action  is  brought  for  the  benefit  of 
the  creditors  of  the  plaintiff,  and  that  the  creditors  have 
given  security  for  the  defendants’  costs.  The  action  was 
rightly  brought  by  the  plaintiff  in  his  own  name  and  in 
his  own  right,  as  there  was  then  no  assignee.  The  plain- 
tiff should  not  have  said  in  his  replication  that  this  action 
is  brought  for  the  benefit  of  his  creditors,  as  this  plea  is 
only  to  the  further  maintenance  of  the  action,  but  that  he 
has  continued  or  maintained  it  since  the  appointment  of 
the  assignee  for  the  benefit  of  his  creditors.  That  is, 
however,  a formal  defect,  and  one  which  the  defendants’ 
counsel  did  not  rely  upon.  The  plaintiff*  having  rightly 
sued  in  his  own  name,  before  the  appointment  of  an 
assignee,  may  continue  it  in  his  own  name  so  long  as 
the  assignee  does  not  intervene  and  desire  his  name  to  be 
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inserted  as  the  plaintiff  instead  of  the  debtor’s  name,  and 
that  he  has  not  done. 

The  42nd  section  of  the  Act  is  expressly  in  point.  The 
replication  is  good  in  law. 

It  is  not  necessary  to  say  whether  or  not  the  plaintiff 
was  obliged  to  reply  in  that  manner. 

The  authorities  shew  that  the  plaintiff,  notwithstanding 
his  insolvency,  is  entitled  to  maintain  his  action  for  the 
causes  in  the  first  and  second  counts,  but  perhaps  not  for 
the  cause  of  action  in  the  fourth  count. 

But  although  the  plaintiff  might  have  been  enabled  still 
to  sue  for  his  own  benefit  for  the  matters  in  these  counts, 
or  in  any  of  them  mentioned,  that  is  no  reason  why  he 
should  not,  if  he  please,  give  the  benefit  of  such  causes  of 
action  over  to  his  creditors. 

The  case  is  not  decided  as  to  the  first,  second,  and  fourth 
counts,  and  as  to  the  pleadings  governed  by  this  demurrer, 
on  any  other  ground  than  that  the  replication  is  sufficient 
by  the  42nd  section  of  the  Insolvent  Act. 

The  cases  on  the  collateral  point  before  mentioned,  and 
which  were  also  cited  on  the  argument,  are  : White  v. 
Elliott,  30  U.  C.  R.  253;  Smith  v.  Commercial  Union 
Ins.  Co.,  S3  U.  . R.  529;  Rogers  v.  Spence,  13  M. 
& W.  571,  and  in  12  1.  & F.  70  0,  and  the  other  authorities 
therein  mentioned. 

The  judgment  will  be  for  the  plaintiff  on  the  demurrer 
to  the  replication,  as  well  as  on  the  demurrer  to  the  third 
count. 


Judgment  for  plaintiff. 
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Ward  v.  McAlpine. 

Arbitration — Proceeding  ex  parte — Peremptory  notice. 

In  an  arbitration  on  an  order  made  at  Nisi  Priiis,  the  plaintiff’s  attorney 
obtained  an  appointment  from  the  arbitrator  for  the  17th  November, 
1875,  and  sent  a notice  to  plaintiff  with  subpoenas  for  his  witnesses, 
but  it  was  not  received  in  time  by  the  plaintiff,  so  that  his  witnesses 
who  lived  at  a distance  could  not  attend,  and  the  attorney  obtained  an 
adjournment  to  the  afternoon  of  the  second  day,  when  he  still  was 
not  ready.  The  defendant,  who  was  there  with  his  witnesses  brought 
from  a considerable  distance,  objected  to  any  further  adjournment 
except  on  payment  of  costs,  which  plaintiff’s  attorney  refused.  The 
attorney  refused  to  remain  and  hear  defendant’s  evidence,  though 
informed  that  the  arbitration  would  be  proceeded  with,  and  the 
witnesses  for  the  defence  were  then  examined  in  his  absence.  Subse- 
quently an  opportunity  was  offered  him  of  putting  in  his  own  evidence, 
and  the  award  delayed  a month  for  that  purpose,  but  he  did  nothing, 
and  the  award  was  then  made  without  his  evidence. 

Held , that  before  proceeding  ex  parte , the  proper  course  is  to  give 
formal  notice  that  the  arbitration  will  proceed  peremptorily  at  a time 
named ; and  as  this  was  not  done  here  the  award  was  set  aside,  but 
under  the  circumstances  only  on  payment  of  all  costs  by  plaintiff'. 

In  Hilary  term,  Bethune  obtained  a rule  nisi  to  set 
aside  an  award,  on  the  grounds  that  it  was  made  ex  parte 
and  without  any  notice  to  the  plaintiff  or  his  attorney. 

It  appeared  that  the  case  was  referred  by  order  of  Nisi 
Prius,  and  the  plaintiff  obtained  an  appointment  from  the 
arbitrator  for  the  17th  November,  1875,  and  sent  notice  to 
his  client  with  subpoenas  for  witnesses. 

On  that  day  he  received  a telegram  explaining  how  the 
letter  had  gone  astray,  and  the  witnesses,  who  lived  at  a 
distance,  could  not  attend  in  time.  He  attended  and 
informed  the  arbitrator  thereof,  who  adjourned  to  the 
afternoon  of  the  second  day.  Again  the  plaintiff’s  attor- 
ney explained  that  he  was  not  ready.  The  defendant  was 
in  attendance  with  several  witnesses,  brought  from  a con- 
siderable distance. 

He  objected  to”any  postponement,  except  on  payment  of 
costs  of  the  day.  The  plaintiff’s  attorney  declined  to  pay 
or  become  responsible  for  them,  but,  as  appeared  from  the 
affidavits,  was  willing  they  should  be  costs  in  the  cause. 
The  defendant  objected  that  the  plaintiff  was  worth 
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nothing,  and  pressed  for  payment  or  security  for  the  costs. 
The  plaintiff’s  attorney  refused  this,  and  would  not  remain 
to  hear  the  witnesses  for  the  defence,  although  it  was  sug- 
gested that  he  should  do  so. 

It  was  proved  that  when  he  left  he  had  full  notice  that 
the  arbitration  would  be  proceeded  with. 

It  was  also  proved  that  he  was  afterwards  requested  to 
attend  with  hig  witnesses  before  the  arbitrator,  and  that 
the  latter  was  quite  ready  to  hear  the  plaintiff’s  evidence, 
and  delayed  making  his  award  for  a month ; and  on  two 
occasions,  as  he  swore,  he  offered  the  plaintiff’s  counsel  to 
get  his  witnesses,  and  told  him  that  the  making  of  the 
award  could  not  be  further  delayed.  The  award  was  made 
on  the  22nd  December,  1875. 

The  case  was  enlarged  until  the  vacation  after  term, 
and  was  argued  on  March  23rd,  1875. 

F.  Osier,  shewed  cause.  The  evidence  shews  that  the 
plaintiff  had  full  notice  of  everything  that  was  done ; he 
knew  that  the  matter  would  be  proceeded  with,  and  he  was 
afterwards  given  an  opportunity  of  bringing  in  his 
evidence,  which  he  refused.  Under  these  circumstances 
the  Court  should  not  interfere,  and  the  rule  should  be 
discharged. 

Hoyles , contra.  It  is  clear  that  when  an  arbitrator 
intends  to  proceed  peremptorily,  he  must  give  a formal 
notice  to  the  parties  of  his  intention  to  do  so  : In  re  Potter , 
5 P.  R.  197 ; Russell  on  Awards,  4th  ed.,  188 ; and  it  is 
not  contended  by  the  defendant  that  there  was  any  such 
notice  given.  The  arbitrator  had  therefore  no  power  to 
hear  the  defendant’s  evidence  in  the  absence  of  the  plain- 
tiff, and  without  his  evidence ; and  the  award  cannot  be 
supported. 

March  30th,  1875.  Hagarty,  C.  J. — I think  it  was  solely 
from  the  default  of  the  plaintiff,  and  not  from  any  action  of 
the  defendant,  or  of  the  arbitrator,  that  the  plaintiff'  had 
not  full  opportunity  to  have  brought  in  and  had  his 
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witnesses  examined ; and  assuming  his  excuse  valid  for  their 
non-appearance  on  the  first  day,  I see  no  reason  whatever 
for  his  choosing  to  remain  doing  nothing  for  the  long  time 
that  elapsed  before  the  award  was  made,  during  which  time, 
as  I read  the  evidence,  he  had  full  knowledge  of  all  that 
was  done,  and  full  opportunity  of  proving  his  case  before 
the  arbitrator. 

I think  the  regular  course  should  have  been  to  have 
given  a formal  notice  to  the  plaintiff’s  attorney  that  the 
arbitrator  would  proceed  peremptorily,  and  then  it  would 
have  been  quite  competent  for  him  to  have  proceeded  ex 
parte. 

The  law  is  very  fully  and  clearly  laid  down  in  Russell 
on  Awards,  4th  ed.,  188,  and  in  the  cases  there  cited. 

My  brother  G wynne,  in  In  re  Potter,  5 P.  R.  197,  very 
fully  explains  the  law,  and  I agree  with  the  views 
expressed  by  him. 

I think  the  Courts  have  an  increasing  disinclination  to 
permit  parties  to  play,  as  it  were,  fast  and  loose  with  an 
arbitration ; and  that  the  tendency  is  to  compel  parties  to 
be  prompt  in  tneir  attendance  on,  and  attention  to,  an 
arbitration. 

Such  conduct  as  the  plaintiff  exhibited  here,  would  not 
be  tolerated  in  a trial  in  Court. 

It  is  the  great  objection  to  arbitrations  in  this  country, 
that  the  parties  seem,  in  many  cases,  to  consider  that  they 
may  do  as  they  please  about  attending  or  absenting  them- 
selves; and  thus  very  heavy  costs  and  great  delays  are 
occasioned. 

I am  willing  in  the  present  case  to  give  the  plaintiff  one 
more  opportunity  of  trying  his  case,  and  am  therefore  will- 
ing to  refer  the  case  back  to  the  arbitrator,  against  whose 
good  faith  and  impartiality  no  charge  can  properly  be 
made  on  the  evidence  here.  I do  this,  as  I think  it  would 
have  been  more  correct  to  have  given  the  express  notice  of 
proceeding  peremptorily. 

Our  statute  of  1865,  29  Vic.,  ch.  32,  sec.  4,  provides  for 
the  giving  of  costs  to  the  party  ready  to  proceed,  against  a 
16 — VOL.  xxv  C.P. 
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party  not  ready  to  proceed  and  asking  a postponement,  to 
be  paid  by  or  allowed  against  the  party  making  default, 
whatever  may  be  the  amount  of  the  award. 

But  as  I entertain  a very  strong  opinion  that  the  whole 
difficulty  was  caused  by  the  plaintiff,  as  he  had  full  notice 
that  the  reference  would  be  proceeded  with,  as  his  counsel 
refused  to  remain  with  such  notice,  and  with  full  notice 
that  he  would  be  permitted  to  bring  forward  his  witnesses 
for  examination,  and  that  he  refused  when  afterwards 
requested,  and  when  ample  time  was  allowed  to  him  and 
offered  to  him  so  to  do.  I think  it  would  be  most  unfaif  to 
the  defendant,  and  a great  encouragement  to  parties  to  act 
with  similar  remissness  and  wilful  obstinacy,  if  I granted 
any  relief,  except  upon  payment  of  all  costs  incurred. 

It  must  be  further  noticed  that  it  does  not  appear  that 
the  plaintiff’s  counsel  put  his  subsequent  refusal  or  neglect 
to  attend  with  his  witnesses  on  any  ground  of  irregularity 
in  any  previous  proceeding. 

I do  not  see  that  the  Court  is  so  deficient  in  power  in 
dealing  with  a case  of  this  kind,  as  to  hold  itself  rigidly 
bound  to  set  aside  an  award  like  this,  merely  because  the 
arbitrator  in  good  faith  did  not  give  a formal  notice  that 
he  would  proceed  at  a named  time  peremptorily,  when  the 
fullest  notice  in  substance  was  given,  and  the  whole 
difficulty  has  been  caused  by  the  plaintiff  in  throwing 
every  obstacle  in  the  way  of  making  a proper  award  in  a 
suit  of  his  own  institution,  and  on  an  appointment  taken 
out  by  himself. 

The  rule  will  therefore  be  absolute  to  refer  the  case  back 
to  the  arbitrator,  setting  aside  the  award  made,  on  payment 
of  all  costs  by  the  plaintiff  from  (and  including)  the  first 
day  of  meeting,  namely,  the  17th  November,  1874,  and 
extending  the  time  for  making  the  award  for  two  months^ 
with  power  to  the  arbitrator  to  enlarge  in  his  discretion. 
The  costs  to  be  taxed  and  paid  by  the  plaintiff  within  a 
month  from  this  date,  otherwise  award  stands. 


Rule  absolute . 
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Rounds  v.  The  Corporation  of  the  Town  of  Stratford. 


Municipal  corporations — Waggon  left  on  the  street — Negligence — Liability — 

Pleading. 

The  first  count  of  a declaration,  after  averring  defendants’  duty  to  keep 
a street  in  repair,  alleged  that  they  so  negligently  preserved  and  kept 
the  same,  and  so  wrongfully,  negligently,  and  improperly  permitted  a 
waggon  to  be  and  remain  thereon  for  a long  time,  to  vdt,  for  the  space 
of  one  month,  contrary  to  their  duty,  that  thereby  the  street  became 
and  was  unsafe  for  the  liege  subjects,  &c.,  to  drive,  pass,  and  repass, 
with  their  horses  and  carriages,  &c.,  and  the  plaintiff  lawfully  passing 
with  his  carriage  and  horses,  the  horses  became  frightened  by  the  said 
waggon  and  ran  away,  and  the  plaintiff  was  injured,  &c. 

The  second  count  alleged  that  defendants  wrongfully  and  negligently 
permitted  a certain  waggon  to  be  and  remain  on  the  said  highway  for 
a long  space  of  time,  to  wit,  for  the  space  of  one  month,  so  as  to 
obstruct  the  same,  whereby  the  plaintiff’s  horses,  while  she  was  law- 
fully passing  along  the  said  street  in  her  carriage,  were  frightened  and 
ran  away,  &c. 

Held , both  counts  bad,  in  not  shewing  in  what  respect  the  corporation 
were  negligent,  or  what  duty  they  neglected,  for  it  was  not  stated 
whether  the  waggon  was  defendants’,  or  that  it  was  allowed  to 
remain  an  unreasonable  time,  or  that  there  was  not  sufficient  room  left 
to  pass,  or  in  what  way  such  an  object,  not  of  itself  likely  to  frighten 
horses,  caused  the  injury. 

Declaration.  First  count  *.  For  that  the  defendants,  at 
the  time  of  committing  the  grievances  hereinafter  mentioned, 
were  possessed  of  a certain  street  in  the  Town  of  Stratford, 
called  Erie  street,  which  the  defendants  ought  to  maintain, 
and  keep  in  good  repair  and  condition,  so  that  the  liege 
subjects  of  our  lady  the  Queen  might  pass  and  repass  in 
and  along  the  same  on  foot  and  by  and  with  their  horses 
and  carriages  at  their  free  will  and  consent ; yet  the  defen- 
dants so  negligently  preserved  and  kept  the  said  street, 
and  so  wrongfully,  negligently,  and  improperly  suffered  and 
permitted  a waggon  to  be  and  remain  on  said  street  for  a 
long  time,  to  wit,  for  the  space  of  one  month,  contrary  to 
their  duty  in  that  behalf,  that  by  reason  thereof  the  said 
street  became  and  was  unsafe  for  the  liege  subjects  of  our 
said  lady  the  Queen  to  drive,  pass,  and  repass  with  their 
horses,  &c.,  in  and  along  the  said  street,  and  the  plaintiff 
on,  &c.,  lawfully  passing  in  and  along  said  street  with  a 
carriage  and  horses,  the  said  horses  of  the  plaintiff  became 
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and  were  frightened  by  the  said  waggon  so  lying  and 
being  in  and  upon  said  street  as  aforesaid,  and  ran  away 
with  the  carriage,  the  plaintiff  then  being  in  said  carriage, 
and  threw  the  plaintiff  out  of  said  carriage,  whereby  the 
plaintiff  suffered  damage. 

Second  count:  For  that  the  defendants  wrongfully  and  neg- 
ligently permitted  and  suffered  a certain  waggon  to  be  and 
remain  on  the  said  highway  for  a long  space  of  time,  to  wit, 
for  the  space  of  one  month,  so  as  to  obstruct  the  same, where- 
by the  horses  of  the  plaintiff, while  she  was  lawfully  passing 
along  the  said  street  in  her  carriage,  were  frightened  and 
ran  away,  and  threw  the  plaintiff  from  her  said  carriage, 
whereby  the  plaintiff  suffered  damage. 

To  this  declaration  the  defendant  demurred,  on  the 
grounds : 

1.  That  the  said  waggon  is  not  alleged  to  have  been 
placed  on  the  said  street  by  the  said  defendants  or  their 
servants  or  agents,  or  by  their  direction  or  permission. 

2.  That  the  said  waggon  may  have  been  in  the  care, 
custody,  and  personal  control  of  some  person  ; and  it  is  not 
alleged  to  the  contrary,  or  that  it  was  not  in  use  at  the 
time  of  the  occurring  of  the  said  accident. 

3.  That  it  is  not  alleged  that  the  said  waggon,  either  in 
itself  or  from  its  position  or  otherwise,  was  an  object 
calculated  to  frighten  horses. 

4.  That  the  declaration  does  not  distinctly  state  whether 
the  cause  of  the  accident  was  the  position  or  appearance  of 
the  waggon,  as  an  object  calculated  to  frighten  horses,  or 
the  inherent  vicious  qualities  of  the  horses  themselves. 

5.  That  the  declaration  does  not  allege  that  the  defen- 
dants knew  that  the  said  waggon  was  on  the  street. 

6.  That  there  is  no  allegation  to  the  effect  that  the 
waggon  was  allowed  to  remain  on  the  street  an  unreasonble 
time,  or  that  it  could  have  been  removed  before  the  occur- 
rence of  the  accident,  the  statement  of  one  month,  following 
the  words  “ to  wit  ”,  being  an  allegation  that  need  not  be 
proved. 

7.  That  the  allegations  in  the  declaration  merely  amount 
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to  an  averment  that  a waggon  was  on  a street,  being  an 
obstruction,  and  was  not  removed  by  the  corporation,  and 
do  not  disclose  a cause  of  action. 

March  19, 1873,  Read,  Q.C.,  for  the  plaintiff  Both  counts 
of  the  declaration  are  good.  It  is  averred  that  the  defendants 
negligently,  wrongfully,  and  improperly  allowed  the  street 
to  be  out  of  repair.  The  plaintiff  is  entitled  to  say  that 
the  obstruction  of  the  street  by  the  waggon  was  for  an 
unreasonable  time,  as  otherwise  it  could  not  have  been 
wrongful.  In  Cox  v.  Burbidge,  13,  C.  B.  N.  S.  430,  the 
declaration  was  no  fuller  than  the  one  here,  and  it  was 
considered  sufficient.  It  stated  the  kind  of  obstruction, 
and  whether  it  was  calculated  to  frighten  horses  was  con- 
sidered a matter  of  evidence.  The  following  cases 
support  the  declaration  : Caswell  v.  St.  Mary's,  <Ssc.f 
Road  Co.,  28  U.  C.  R.  247 ; Ringland  v.  Corporation  of 
Toronto,  23  C.  P.  93  ; Corby  v.  Hill,  4 C.  B.  N.  S.  556  ; 
Harrison' s Municipal  Manual,  3rd  ed.  405,  and  note. 

J.  B.  Read,  contra.  The  plaintiff  must  set  forth  in 
his  declaration  how  the  obstruction  was  calculated  to 
frighten  horses,  or  do  the  plaintiff  an  injury  ; and  it  should 
have  been  averred  that  the  waggon  was  there  with  the 
defendants’  knowledge,  and  that  they  allowed  it  to  remain 
there  an  unreasonable  time  after  notice,  or  shew  in  what 
other  respect  the  defendants  have  been  guilty  of  negli- 
gence. Upon  the  authorities  the  declaration  cannot  be 
supported : Gautret  v.  Egerton , L.  R.  2 C.  P.  371 ; Gorris 
v.  Scott,  L.  R.  9 Ex.  125  ; Vars  v.  Grand  Trunk  R.  W.  Co., 
23  C.  P.  143. 

March  30th,  1875.  Hagarty,  C.  J. — The  plaintiff, 
after  averring  defendants’  duty  to  keep  a street  in 
repair,  alleges  that  the  defendants  so  negligently  pre- 
served and  kept  the  street,  and  so  wrongfully,  negli- 
gently, and  improperly  suffered  and  permitted  a wag- 
gon to  be  and  remain  on  the  street  for  a long  time,  to  wit, 
for  the  space  of  a month,  contrary  to  their  duty : that  by 
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reason  thereof  the  street  became  and  was  unsafe  for  the 
liege  subjects,  &c.,  to  drive,  pass,  and  repass  with  their 
horses  and  carriages,  &c.,  and  the  plaintiff  lawfully  passing 
with  his  carriage  and  horses,  the  horses  became  frightened 
by  the  waggon  so  lying  and  being  upon  the  street  as 
aforesaid,  and  ran  away,  and  the  plaintiff  was  injured,  &c. 

There  is  no  statement  that  the  plaintiff  ran  against  or 
touched  the  waggon,  nor  whether  it  was  a waggon  used  by 
or  under  the  management  of  the  defendants  or  their  servants, 
or  whether  it  was  on  the  street  in  charge  of  any  person. 

We  cannot  see  from  the  statement  whether  the  plaintiff 
relies  on  the  direct  act  of  the  defendants  in  their  dealings 
with  their  own  waggon,  or  their  neglect  to  compel  others 
to  remove  a nuisance. 

It  is  not  stated  that  the  waggon  was  allowed  to  remain 
on  the  street  an  unreasonable  time,  “a  long  time,  to  wit,  a 
month,”  may  mean  anything. 

It  is  the  unreasonableness  of  the  time  that  is  important. 
It  is  in  the  nature  of  the  user  of  a street  in  a town  that  it 
should  be  more  or  less  encumbered  by  waggons  passing  to 
and  fro,  or  stopping  for  lawful  purposes ; and  sometimes 
without  any  person  acting  unlawfully,  the  passing  and 
re-passing  of  the  public  may  be  very  much  interfered  with. 

I hardly  understand  the  statement  here,  that  by  reason 
of  the  waggon  being  so  left  the  street  became  unsafe  to 
pass  and  repass.  Does  it  mean  that  the  roadway  was  so 
obstructed  that  there  was  not  room  to  pass  ? or,  as  it  may 
be  gathered  from  what  follows,  that  it  was  an  object  calcu- 
lated to  frighten  horses,  and  so  made  the  passage  unsafe. 

I cannot  see  with  any  certainty  that  there  was  not 
abundance  of  space  left  to  pass  and  repass,  or  that  the 
injury  complained  of  arose  in  any  way  from  the  want  of 
sufficient  space. 

As  before  remarked,  the  leaving  of  a waggon  in  a road- 
way for  a reasonable  time  in  the  ordinary  business  of  a 
town,  under  proper  control,  or  even  standing  without  such 
control,  need  not  necessarily  give  a cause  of  action  against 
anyone.  An  injury  resulting  from  its  being  left  without 
proper  control  stands  on  a different  footing. 


ROUNDS  V.  CORPORATION  OF  STRATFORD. 


127 


It  is  perfectly  consistent  with  this  declaration  that 
the  injury  complained  of  might  have  equally  happened 
from  the  plaintiff’s  horses  being  frightened  by  a waggon 
left  for  ten  minutes  in  the  roadway  as  for  ten  months. 
The  frightening  of  the  horses  seems  in  no  way  connected 
with  the  length  of  time  the  waggon  was  so  left. 

Again,  there  is  nothing  alleged  as  to  any  peculiarity  in 
the  appearance  of  the  waggon  bearing  on  the  frightening 
of  the  horses. 

We  cannot,  T think,  assume  that  a waggon,  merely  as 
such,  was  a likely  object  to  cause  horses  to  start. 

I am  unable  to  see  the  connexion  between  the  statement 
as  to  the  defendants’  alleged  non-feasance  and  the  plaintiff’s 
injury.  It  is  not  charged  that  they  put  the  waggon  there, 
but  that  they  suffered  it  to  remain. 

It  was  argued  before  me  as  a case  where  a municipal 
corporation,  charged  with  the  duty  of  keeping  a road  in 
repair,  wrongfully  allowed  a waggon,  placed  there  by 
another  person,  to  remain  on  the  road  so  as  to  be  a 
nuisance. 

The  plaintiff’s  counsel  so  understands  the  allegations. 
But  it  would  seem  to  mean  either  that  they  allowed  it  to 
remain  there,  it  being  under  their  own  control,  or  allowed 
others  to  leave  it  there. 

1 think  if  another  had  left  it  there,  then  the  duty  of  the 
corporation,  (if  it  ever  arose),  only  arose  when  it  was  there 
an  unreasonably  long  time,  so  that  they,  as  responsible  for 
the  safety  of  the  highway,  would  be  bound  at  their  peril  to 
abate  the  nuisance. 

I think  the  defendants  are  entitled  to  an  intelligible 
statement,  giving  them  reasonable  notice  of  the  nature  of 
the  claim. 

Willes,  J.,  says,  in  Gautretx.  Egerton,  L.B.  2 C.P.  371,  at 
p.  374:  “The  argument  urged  on  behalf  of  the  plaintiffs.when 
analyzed,  amounts  to  this,  that  we  ought  to  construe  the 
general  words  of  the  declaration  as  describing  whatever 
sort  of  negligence  the  plaintiffs  can  prove  at  the  trial. 
The  authorities,  however,  and  reason  and  good  sense,  are 
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the  other  way.  The  plaintiff  must,  in  his  declaration,  give 
the  defendant  notice  of  what  his  complaint  is.  He  must 
recover  “ secundum  allegata  et  'probata .”  The  declara- 
tion “ ought  to  state  the  facts  upon  which  the  supposed 
duty  is  founded,  and  the  duty  to  the  plaintiff  with  the 
breach  of  which  defendant  is  charged.  It  is  not  enough  to 
shew  that  the  defendant  has  been  guilty  of  negligence,  with- 
out shelving  in  what  respect  he  was  negligent,  and  how  he 
became  bound  to  use  care  to  prevent  injury  to  others.” 

This  puts  the  finger  at  once  upon  the  blot  in  this  decla- 
ration. It  does  not  shew  in  what  respect  this  corporation 
was  negligent,  nor  how  they  incurred  any  obligation  to 
the  plaintiff. 

When  the  Legislature  declares  that  a municipality  shall 
be  answerable  in  damages  sustained  by  their  not  keeping 
a highway  in  repair,  even  if  it  be  considered  a breach  of 
their  duty  to  allow  vehicles  to  be  left  encumbering  a road- 
way so  as  to  prevent  a reasonable  user  of  it  for  passing 
and  repassing,  the  defendants  are  at  least  entitled  to  have 
an  intelligible  statement  of  the  manner  in  which  they  are 
claimed  to  have  made  default. 

I have  pointed  out  the  various  matters  that  are  left  in 
doubt,  and  how  we  are  asked  to  conjecture  a liability  on 
the  defendants’  part. 

In  Vars  v.  Grand  Trunk  R.  W.  Co.,  23  C.  P.  143,  the 
declaration  pointed  out  the  peculiarity  of  the  hand-car 
wrongfully  - left  on  the  highway,  its  difference  from  the 
vehicles  to  which  horses  were  accustomed,  and  its  conse- 
quent likelihood  to  frighten  horses.  The  American  cases 
speak  of  the  municipality’s  duty  to  prevent  “ objects  of  a 
frightful  appearance  ” from  being  on  the  highway.  Here 
there  is  nothing  of  the  kind. 

I have  read  several  of  the  American  ca^es  referred  to  and 
cited  in  the  last  edition  of  the  Municipal  Manual.  I do 
not  think  they  help  the  plaintiff  (a). 

The  second  count  is  still  more  bald  and  defective 


(a)  These  cases  generally  depend  on  local  Statutes. 
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in  statement.  Unless  I am  prepared  to  hold  that  merely 
leaving  a waggon  on  a road,  in  actual  use  and  control  or 
not,  so  as  to  obstruct  the  same,  whereby  the  plaintiff’s 
horses  were  frightened  and  ran  away,  and  injured  the 
plaintiff,  I must  pronounce  it  insufficient. 

As  said  before,  I do  not  see  the  connexion  between  the 
alleged  obstruction  and  the  frightening  of  the  horses. 

The  judgment  will  therefore  be  for  the  defendants  on  the 
demurrer. 

Judgment  for  defendants. 


Chase  v.  McDonald. 

Vicious  horse  at  large  on  highway — Injury  caused  by — Scienter — Pleading. 

Declaration  : that  defendant  was  possessed  of  a wild,  vicious,  and  mis- 
chievous horse,  and  it  was  unsafe  and  improper  to  permit  the  said 
horse  to  go  or  run  at  large  on  any  public  highway,  yet  the  defendant 
wrongfully  and  negligently  permitted  and  suffered  the  horse,  so  being 
vicious,  &c.,  to  go  at  lar£"e  on  the  public  highway,  where  the  plaintiff 
then  lawfully  was,  whereby  the  horse  ran  at,  and  jumped  upon  the 
plaintiff,  and  broke  his  leg. 

Held , bad,  for  knowledge  of  the  animal’s  vicious  nature  was  not  averred; 
and  the  allowing  it  to  be  at  large  on  the  highway  was  not  a breach  of 
any  duty  due  from  defendant  to  plaintiff. 

Declaration  : that  defendant  was  possessed  of  a wild, 
vicious,  and  mischievous  horse,  and  it  was  unsafe  and 
improper  to  permit  the  said  horse  to  go  through  or  run  at 
large  on  any  public  highway,  or  to  go  and  be  at  large  ; yet 
the  defendant  wrongfully  and  negligently  permitted  and 
suffered  the  horse,  so  being  wild,  vicious,  and  mischievous, 
to  go,  run,  and  be  at  large  on  the  public  highway,  where 
the  plaintiff  then  lawfully  was,  and  whereby  the  said 
horse  ran  at,  against,  and  jumped  upon  the  plaintiff,  and 
broke  his  leg  and  injured  him. 

To  this  declaration  the  defendant  demurred,  on  the 
grounds,  that  it  is  not  shewn  that  the  defendant  knew 
that  the  horse  was  wild,  vicious,  and  mischievous,  as 
alleged,  at  or  before  the  time  mentioned. 

17 — VOL.  xxv  C.P. 
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April  2nd,  1875.  Allan  Cassels,  for  the  demurrer.  A 
scienter , or  knowledge,  is  the  whole  gist  of  the  action,  and 
not  being  alleged  here  the  declaration  cannot  be  sup- 
ported. The  defendant  may  be  a trespasser  against  the 
municipality  for  allowing  his  horse  to  be  on  the  highway, 
but  not  as  against  the  plaintiff : Gautret  v.  Egerton,  L.  R. 
2 C.  P.  371 ; Mason  v.  Morgan,  24  U.  C.  R.  328 ; Cox  v. 
Burbidge,  13  C.  B.  N.  S.  430. 

J.  H.  Macdonald,  contra.  The  declaration  alleges  that 
the  defendant  negligently  allowed  the  horse  to  go  upon  the 
highway,  and  that  it  was  wild,  vicious,  and  mischievous. 
This  is  sufficient.  It  was  the  duty  of  the  defendant  to  have 
kept  his  horse  in,  and  prevented  his  straying.  The  mere 
fact  of  the  horse  being  loose  on  the  highway,  unattended, 
is  prima  facie  evidence  of  negligence  and  want  of  proper 
care  on  the  part  of  the  defendant.  The  horse  being  wrong- 
fully and  the  plaintiff*  lawfully  on  the  highway,  the  defen- 
dant is  liable  for  the  damage  that  ensued;  and  it  is, not 
necessary  to  allege  that  the  defendant  was  aware  of  the 
vicious  nature  of  the  horse : Cox  v.  Burbidge,  13  C.  B.  N. 
S.  430 ; Mason  v.  Keeling,  1 Ld.  Baym.  606 ; Lynch  v. 
Nurdin,  1 Q.  B.  29. 

April  6th,  1875.  Hagarty,  C.  J. — I cannot  read  this 
declaration  as  complaining  of  anything  except  allowing  a 
horse  to  run  at  large  upon  a public  highway,  having 
strayed  upon  or  come  to  it  in  some  unexplained  way.  It 
does  not  in  any  way,  I think,  give  it  to  be  understood  that 
it  refers  to  or  complains  of  a negligent  management  or  user 
of  a horse  by  the  defendant  on  a highway,  such  as  the 
common  case  of  a driver  or  rider  leaving  his  horse  tem- 
porarily without  control  on  a street  or  road. 

We  must  accept  the  statement  in  its  natural  and 
ordinary  meaning. 

The  statement  of  the  animal  being  “ wild,  vicious,  and 
mischievous,”  seems  to  have  no  point  unaccompanied  by  a 
scienter.  I think  I must  read  the  count  unaided  by  those 
words. 
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Then,  if  it  be  merely  the  case  of  a horse  allowed,  in  some 
unexplained  way,  to  go  astray,  and  getting  upon  a high- 
way, there  is  still  no  breach  of  duty  by  the  defendant  as 
against  the  plaintiff.  The  horse  may  be  a trespasser  on 
the  road,  and  the  owner  responsible  therefor.  He  would 
also  be  responsible  in  trespass  for  any  injury  to  land  or 
crops  caused  by  the  horse.  This  is  fully  discussed  in 
Mason  v.  Morgan,  24  U.  C.  R.  328.  See  also  two  late 
cases,  Child  v.  Hearn , L.  R.  9 Ex.  176,  and  Ellis  v.  Loftus , 
L.  R.  10  C.  P.  10. 

The  case  of  Cox  v.  Burbidge,  13  C.  B.  N.  S.  430,  very 
fully  discusses  the  general  law. 

Sir  W.  Erie,  C.  J.,  says,  at  p.  435  : “ The  plaintiff,  a child 
of  tender  age,  was  lawfully  upon  the  highway,  and  a horse, 
the  property  of  the  defendant,  was  straying  on  the  highway. 
* * The  question  whether  the  horse  was  a trespasser, 

as  against  the  owner  of  the  soil,  or  whether  his  owner  was 
amenable  under  the  Highway  Act,  has  nothing  to  do  with 
the  case  of  the  plaintiff  * * So  much  of  the  argument 

which  has  been  adduced  to  us  on  the  part  of  the  plaintiff 
as  assumes  the  action  to  be  founded  upon  the  negligence 
of  the  owner  of  the  horse  in  allowing  it  to  be  on  the  road 
unattended,  is  not  tenable.  To  entitle  the  plaintiff  to 
maintain  the  action  it  is  necessary  to  shew  a breach  of 
some  legal  duty  due  from  the  defendant  to  the  plaintiff.” 
Williams,  J.,  at  p.  439  : a We  must  assume  that  the  injury 
to  the  plaintiff  was  caused  by  ‘the  horse  having  viciously 
kicked  him,  as  a horse  of  ordinary  temper  would  not  have 
done.  Taking  that  to  be  so,  I am  of  opinion  that  the  plaintiff 
cannot  maintain  the  action,  because  he  has  not  shewn  that 
the  defendant  knew  that  the  horse  was  subject  to  that 
infirmity  of  temper.” 

Willes,  J.,  also  speaks  to  a general  effect. 

Keating,  J.,  says,  at  p.  441  : “ It  must  be  taken  that  the 
accident  was  not  occasioned  by  any  act  of  the  child  him- 
self ; and  that  the  act  was  the  act  of  a vicious  horse.  That 
being  so,  the  scienter  was  essential.” 

That  case  was  not  decided  on  demurrer,  but  on  the 
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evidence.  The  declaration  is  quite  different  from  this,  and 
conveys  the  charge  of  personal  negligence  in  the  care  of 
the  horse,  and  that  by  the  negligence  of  the  defendant  the 
horse  knocked  down  the  plaintiff. 

In  this  case  the  negligence  is  charged  in  permitting  the 
horse  to  “ go,  run,  and  be  at  large  upon  the  highway  and 
the  injury  is  stated  thus — that  the  horse  “ ran  at,  against, 
and  jumped  upon  the  plaintiff.” 

Calling  the  horse  vicious  and  mischievous  here  is,  I 
think,  of  no  avail  without  a scienter , as  the  act  complained 
of  was  that  of  an  animal,  as  Willes,  J.  says,  “ of  a mild 
nature,  which  does  not  ordinarily  do  mischief  like  that  in 
question.’’ 

It  was  suggested  that  the  plaintiff  should  be  left  to 
prove  in  this  declaration  any  actionable  negligence  in  his 
power.  I think  this  is  fully  answered  by  the  case  of 
Gautret  v.  Egerton , L.  R.  2 C.  P.  371. 

Willes,  J.,  says  : “ The  argument  urged  on  behalf  of  the 
plaintiffs,  when  analyzed,  amounts  to  this,  that  we  ought  to 
construe  the  general  words  of  the  declaration  as  describing 
whatever  negligence  the  plaintiffs  can  prove  at  the  trial. 
The  authorities,  however,  and  reason  and  good  sense,  are  the 
other  way.  The  plaintiff  must,  in  his  declaration,  give  the 
defendant  notice  of  what  his  complaint  is.  He  must  recover 
secundum  allegata  et  probata  * * It  is  not  enough  to 

shew  that  the  defendant  has  been  guilty  of  negligence^ 
without  shewing  in  what  respect  he  was  negligent,  and  how 
he  became  bound  to  use  care  to  prevent  injury  to  others. 

Cox  v.  Burbidge  is  discussed  in  Lee  v.  Riley,  18  C.  B. 
N.  S.  722,  and  in  Fletcher  v.  Ry lands,  L.  R.  1 Ex.  265. 

The  judgment  will  be  for  the  defendant  on  demurrer. 


Judgment  for  defendant. 
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{May  Ylth  to  June  5th.) 


Present : 

The  Hon.  John  Hawkins  -Hagarty,  C.  J. 
“ John  Wellington  Gwynne,  J. 
“ Thomas  Galt,  J. 


In  re  Annis  and  The  Corporation  of  the  Township  of 
Mariposa. 


By-law — Closing  up  road — Ingress  and  egress — Compensation — Description 
of  road  conveyed  in  lieu  of. 

Where  a by-law  passed  by  a township  corporation  closed  up  a public  road, 
whereby  the  plaintiff  was  excluded  from  ingress  and  egress  to  and  from 
his  land  and  residence,  and  did  not  provide  any  compensation  to  the 
plaintiff  or  some  other  convenient  road  or  way,  except  that  the  r iad  to 
one-half  its  length  and  width  was  given  to  the  plaintiff  as  a private  way. 
Held , that  the  by-law  was  invalid  for  not  awarding  compensation,  and  must 
be  quashed. 

The  by-law  did  not  contain  any  description  of  the  part  given  to  plaintiff  so 
as  to  ascertain  its  extent.  Semble,  that  for  this  reason  also  the  by-law 
was  invalid. 

In  Hilary  Term,  February  13th,  1875,  F.  Osier  obtained 
a rule  nisi  to  quash  by-law  No.  1G8,  stopping  up  and  closing 
for  public  travel  the  road  running  between  lots  Nos.  3 and 
4,  in  the  15th  concession  of  the  township  of  Mariposa,  on 
the  grounds  that  the  applicant  is  thereby  excluded  from 
ingress  to  and  from  his  land  and  place  of  residence  over 
such  road,  and  it  does  not  provide  any  compensation  to  the 
the  said  applicant  for  closing  said  road,  or  some  other  con- 
venient road  or  way  of  access  to  his  said  land  and  residence ; 
and  that  the  said  by-law  was,  in  other  respects,  illegal  and 
insufficient. 
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From  the  affidavits  and  papers  filed,  it  appeared  that 
man}7  years  ago  the  road  in  question  was  opened  by  order 
of  the  Quarter  Sessions,  and  led  from  the  town  line 
between  the  townships  of  Eldon  and  Mariposa,  to  the  15th 
concession  of  the  latter,  and  had  been  used  up  to  the  time  of 
the  passing  of  the  by-law  in  question  as  a public  highway. 
The  land  for  the  road  was  taken  from  the  then  proprietors 
of  lots  3 and  4 in  equal  portions.  The  road  was  proved 
to  be  of  great  value  and  convenience  to  the  applicant,  as 
the  northern  portion  of  it  led  to  the  town  line  and  also  to 
the  station  of  the  Nipissing  railway. 

The  by-law7  complained  of  on  its  face  purported  to  be 
passed  under  the  422nd  section  of  the  Municipal  Act,  and 
the  enacting  part  was  as  follows : 

“ Now,  therefore,  be  it  enacted  by  the  Municipal  Council 
of  the  township  of  Mariposa,  and  it  is  hereby  enacted  by 
the  authority  aforesaid,  that  the  road  running  between  lots 
Nos.  3 and  4,  in  the  15th  concession  of  the  township  of 
Mariposa,  be  and  is  hereby  stopped  up  and  closed  for  public 
travel.” 

“ And  be  it  further  enacted  that  the  south  part  of  lot  No. 
4,  in  the  15th  concession  above  mentioned,  now  used  as  a 
public  road,  be  conveyed  to  David  Annis,  to  be  used  by 
him  as  a private  road. 

In  this  term,  June  3rd,  1875,  Harrison,  Q.  C.,  shewed 
cause  (a).  There  is  no  objection  raised  as  to  the  power  of 
the  corporation  to  pass  the  by-law,  but  it  is  objected  that  it 
does  not  comply  with  section  422  of  the  Municipal  Act, 
as  it  does  not  provide  for  any  compensation  to  the 
plaintiff,  as  well  as  some  other  convenient  way  in  lieu  of 
the  one  closed  up.  The  422nd  section  only  applies  when 
the  whole  way  is  closed  up,  while  here  only  a portion  is 
closed.  HoWever,  the  section  has  been  complied  with,  as 
the  applicant  has  been  given  the  south  part  of  the  lot  as 
a private  way  ; this  is  “ some  other  convenient  way”  within 


(a)  Argued  during  term  before  Galt,  J.,  alone. 
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the  statute,  and  as  it  is  conveyed  to  him  as  a private 
way,  it  is  sufficient  compensation,  for  it  is  not  necessary 
that  it  should  be  a money  compensation.  In  Moore  and 
Corporation  of  Esquesing,  21  C.  P.  277,  where  the  Court 
quashed  the  by-law,  no  access  at  all  was  provided ; and  in 
a later  case,  Falle  and  Corporation  of  Tilsonburg,  23  C.  P. 
167,  where  the  question  was  discussed,,  the  Court  refused 
to  interfere,  as  the  applicant  did  not  shew  that  he  had  any 
such  right  as  entitled  him  to  the  interference  of  the  Court. 
The  Court  is  not  bound  to  quash  a by-law  where  no 
illegality  appears  on  the  face  of  it : the  by-law  here 
appears  perfectly  legal,  and  the  Court,  under  the  circum- 
stances, should  not  interfere  : In  re  Standley  and  Muni- 
cipalty  of  Vespra  and  Snnnidale,  17  U.  C.  R.  69 ; Drope 
v.  Corporation  of  Hamilton,  25  U.  C.  R.  363;  Ianson  v. 
Corporation  of  Reach,  19  U.  C.  R.  591 ; Hodgson  v.  Mu- 
nicipal Council  of  York,  Ontario,  and  Peel,  13  U.  C.  R. 
268 ; Regina  v.  Plunkett,  21  U.  C.  R.  536 ; Forester  and 
Corporation  of  Ross,  24  U.  C.  R.  588.  As  to  the  descrip- 
tion of  the  road  conveyed  to  the  applicant,  it  is  not  neces- 
sary to  give  any  further  description  than  is  given  here  : 
Fisher  v.  Corporation  of  Vaughan,  10  U.  C.  R.  492. 

M.  C.  Cameron,  Q.  C.,  contra.  The  by-law  is  invalid. 
The  extent  of  the  road  conveyed  to  the  applicant  is  not 
given..  The  description  should  have  been  given  by  metes 
and  bounds.  Moreover,  under  the  422nd  section,  the  road 
cannot  be  closed  up  unless  the  applicant  is  compensated  for 
the  loss  he  sustains,  and  unless  the  corporation  provide  some 
other  convenient  road  or  way  of  access  to  his  lands  and  resi- 
dence, and  neither  of  these  requirements  have  been  complied 
with.  The  case  comes  within  Moore  and  Corporation  of 
Esquesing,  21  C.  P.  277,  and  therefore  the  by-law  must  be 
quashed. 

June  18th,  1875.  Galt,  J. — There  is  no  question  raised 
as  to  the  authority  of  the  corporation  to  pass  such  a by-law, 
but  it  is  contended  by  the  applicant  that  the  by-law  is  void 
for  two  reasons  : first,  that  it  is  uncertain,  as  nothing  is  said 
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as  to  the  extent  of  the  road  to  he  conveyed  to  him ; and, 
secondly,  because  it  is  not  in  accordance  with  the  422nd  sec- 
tion of  the  Municipal  Act  of  1873,  which  enacts  that  “No 
council  shall  close  up  any  public  road  or  highway  whereby 
any  person  will  be  excluded  from  ingress  or  egress  to  and 
from  his  lands  or  place  of  residence  over  such  road,  unless 
the  council,  in  addition  to  compensation,  shall  also  provide 
for  the  use  of  such  person  some  other  convenient  road  or 
way  of  access  to  his  said  lands  or  residence.” 

In  answer  to  this  latter  objection,  Mr.  Harrison  con- 
tended that  as  by  the  by-law  the  south  part  of  lot  4 was 
to  be  conveyed  to  Annis,  to  be  used  by  him  as  a private 
road,  this  must  be  treated  as  compensation,  and  also  as  a 
convenient  road  or  access  to  his  said  lands  or  residence. 

The  road  in  question  is  fifty-six  feet  in  width,  extending 
along  the  whole  length  of  the  lot,  and  the  effect  of  the 
by-law  is  to  close  the  whole  road  for  one-half  its  length, 
treating  the  expression  “ south  part  of  lot  4 ” to  mean  the 
south  half,  and  narrowing  the  road  the  other  half  to  twenty- 
three  feet. 

I agree  with  the  reasoning  of  the  learned  editor  of  the 
“Municipal  Manual,”  3rd  ed.,  p.  424,  in  his  note  m,  to  this 
section,  where  he  says : “The  effect  of  the  amendment  is,  to 
permit  a council  to  close  up  such  a road  as  mentioned  in  the 
first  part  of  the  section,  provided  compensation  be  paid  to 
the  persons  directly  affected,  and  a substituted  road  or  way 
of  access  be  provided.” 

In  the  by-law  now  in  question,  no  mention  whatever  is 
made  of  compensation,  and  the  convenient  road  provided 
is  the  conversion  of  a public  highway  into  a private  road 
for  over  half  its  length  and  to  one-half  its  width. 

I am  of  opinion  that  this  by-law  is  defective  for  not 
awarding  compensation  to  Mr.  Annis. 

It  is  unnecessary  to  consider  the  first  objection,  although 
I think  the  by-law  open  to  serious  doubt  on  that  point 
also.  The  rule  will  therefore  be  absolute  to  quash  the 
by-law,  with  costs. 


Rule  absolute. 
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The  Corporation  of  the  County  of  Carleton  y.  The 
Public  School  Board  of  The  City  of  Ottawa. 


Land,  granted  to  county  for  school  purposes — Subsequent  incorporation  of  city 
— Effect  of  the  School  Act  o/1874,  37  Vic.  ch.  28,  0. 

On  the  26th  September,  1844,  one  LeB.  conveyed  certain  land  to  the 
Municipal  Council  of  the  district  of  Dalhousie,  on  the  condition  of 
their  erecting  within  a year  a school  house  thereon.  The  deed  did  not 
state  that  it  was  to  be  a model  school  house,  but  that  was  the  only 
school  they  could  then  establish,  and  the  council  had  on  the  16th  May 
previous,  acting  under  7 Yic.  ch.  29,  which  authorized  the  establish- 
ment of  model  schools,  passed  a resolution  and  by-law  reciting  the 
statute,  and  directing  the  establishment  of  a model  school,  which, 
within  the  time  limited,  was  erected  on  this  land.  The  land  formed 
part  of  what  was  afterwards  incorporated  as  the  town  of  Bytown, 
and  subsequently  the  city  of  Ottawa,  while  the  district  of  Dalhousie 
became  the  county  of  Carleton.  The  evidence  shewed  that  up  to  1851 
the  school  was  used  as  a model  school,  and  that  the  plaintiffs  had 
always  asserted  their  right  thereto,  and  had  ejected  one  S.,  who  got 
into  possession  as  a private,  and  afterwards  as  a common  school 
teacher ; and  up  to  1868.  the  defendants,  the  Public  School  Board  of 
Ottawa,  had  admitted  plaintiffs’  right  to  it.  The  37  Vic.  ch.  28,  0., 
empowered  the  Public  School  Board  of  any  city  to  take  possession  of 
all  public  school  property,  and  to  hold,  as  a corporation  all  such 
property  acquired  or  given  at  any  time  for  public  school  purposes  in 
the  city  by  any  title  whatsoever.  Defendants  took  possession,  claiming 
the  land  as  being  vested  in  them  under  this  Act,  and  the  plaintiffs 
then  brought  ejectment. 

Held,  that  plaintiffs  were  entitled  to  recover,  for  that  under  LeB.’s  con- 
veyance the  property  vested  in  them,  and  the  subsequent  School  Act 
had  not  had  the  effect  of  divesting  it. 

Held , also,  that  there  was  no  objection  to  the  county  owning  land  so 
acquired,  and  subsequently  included  in  the  city. 

Ejectment  for  a piece  of  land  in  the  city  of  Ottawa. 

The  case  was  tried  before  Wilson,  J.,  without  a jury, 
at  Ottawa,  at  the  Fall  Assizes  of  1874. 

From  the  evidence  it  appeared  that  on  the  26th  Septem- 
ber, 1844,  John  LeBreton  conveyed  the  land  in  dispute  to 
the  municipal  council  of  the  district  of  Dalhousie  for  ever, 
for  the  purpose  of  erecting  thereon  a school  house,  for  the 
use  of  the  district  of  Dalhousie,  with  a proviso  that  the 
council  should  within  a year  build  a school  house  on  the 
land,  to  belong  exclusively  to  the  municipal  council  for  the 
use  of  the  said  district ; but  if  used  for  any  other  purpose, 
or  sold,  or  alienated,  then  there  should  be  a defeazance. 

In  December,  1843,  the  Act  7 Yic.  ch.  29  was  passed,  to 
18 — VOL.  xxv  c.p. 
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make  provision  for  the  establishment  and  maintenance  of 
common  and  model  schools  in  Upper  Canada. 

Sec.  57  empowered  the  Court  of  Wardens  for  any  county 
to  levy  a rate  and  expend  it  in  the  maintenance  of  one  or 
more  county  model  schools. 

On  the  16th  May,  1844,  a resolution  and  by-law  of  the 
district  of  Dalhousie  was  passed,  reciting  the  late  statute, 
and  declaring  that  in  By  town  there  should  be  established 
a model  school  wherein  the  children  of  the  district  might 
be  instructed  at  a reasonable  charge,  as  in  any  common 
school  in  the  township,  and  where  candidates  for  teacher- 
ships  might  be  examined,  &c.,  and  for  the  instruction  of 
candidates,  &c. ; and  to  levy  a rate  therefor. 

The  Act  9 Vic.  ch.  20,  made  further  provision  for  schools ; 
and  sec.  13,  sub-sec.  4,  directed  the  district  superintendent 
to  visit  annually  the  model  and  common  schools,  &c. 

The  Act  10  & 11  Vic.  ch.  19,  sec.  4,  while  vesting  all 
lands  acquired  or  rented  for  common  school  purposes  in  the 
hands  of  trustees  in  any  city  or  town,  in  the  corporation 
of  the  city,  or  the  board  of  police  of  the  town,  provided 
“ that  all  lands,”  &c.,  “ now  vested  in  the  district  council  of 
any  district  for  the  purposes  of  a model  school  within  any 
such  city  or  town  shall  remain  vested  in  such  district 
council.” 

By  the  Act  of  1849,  12  Vic.  ch.  78,  the  district  of  Dal- 
ho"'sie  became  the  county  of  Carleton. 

By  10  & 11  Vic.  ch.  43,  the  town  council  of  By  town 
was  incorporated,  and  limits  appointed. 

Sec.  17  gave  power  to  make  assessments,  and  put  an  end 
to  further  assessments  therein  by  the  Dalhousie  district, 
and  to  all  municipal  control  therein  by  such  district. 

13  & 14  Vic.  ch.  48,  sec.  12,  sub-sec.  3,  directed  the  common 
school  trustees  to  take  possession  of  and  hold  all  common 
school  property  acquired  or  given  for  common  school  pur- 
poses in  the  section ; and  sec.  24,  sub-sec.  2,  gave  a like  direc- 
tion to  the  board  of  school  trustees  in  a city  or  town  as  to 
all  property  acquired  or  given  for  common  school  purposes 
in  such  city  or  town  by  any  title  whatsoever. 
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By  the  Act  18  Vic.,  ch.  23,  1854,  the  town  of  By  town 
became  the  City  of  Ottawa. 

It  was  proved  that  the  plaintiffs  built  a school  on  the 
land  within  the  time  prescribed  in  the  grant ; it  was  a 
model  school. 

Mr.  Healey  proved  his  acting  as  teacher  of  a model 
school  from  1844  till  April,  1847,  under  the  plaintiffs.  Up 
to  1851,  he  said  he  knew  the  school  was  in  possession  of  a 
teacher  employed  by  the  plaintiffs. 

As  far  as  appeared  a Mr.  Stewart,  in  1860  or  1861,  got 
into  possession  as  a private  teacher,  and  afterwards  as  a 
common  school  teacher.  A committee  of  the  county 
council  was  appointed  to  look  after  the  matter,  and  they 
proceeded  to  the  premises  in  1861,  and  Stewart,  in  the 
presence  of  Mr.  Ross,  the  chairman  of  the  common  school 
board,  gave  possession  to  them,  and  after  that  they  locked 
the  door. 

In  1861  a recovery  was  had  in  ejectment  by  default  at 
the  suit  of  the  plaintiffs  against  Stewart,  and  an  exempli- 
fication of  the  judgment  was  proved. 

It  appeared  that  in  1857,  the  common  school  board 
applied  to  the  plaintiffs  to  purchase  the  premises. 

It  seemed  that  this  was  not  complied  with,  but  the 
plaintiffs  allowed  the  board  to  occupy  rent  free  on  con- 
dition of  making  some  repairs. 

In  1868  a letter  was  addressed  by  the  secretary  of  the 
board  of  common  school  trustees  to  the  plaintiffs,  stating 
that  by  the  resolution  of  the  board  he  was  directed  to  ask 
liberty  from  the  plaintiffs  to  make  repairs  to  the  school 
room,  known  as  the  model  school,  &c. 

This  action  was  brought  on  the  12th  September,  1874, 
after  the  passing  of  the  statute  of  that  year,  37  Vic.  ch.  28, 
sec.  25,  0.  That  Act  declared  that  the  school  trustees  for 
every  city  were  to  be  a corporation  under  the  name  of 
“ The  Public  School  Board  of  the  City  of .” 

And  sec.  86,  sub-sec.  4,  empowered  them  “ To  take  pos- 
session of  all  public  school  property  : to  accept  and  hold  as 
a corporation  all  such  property  acquired  or  given  at  any 
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time,  for  public  school  purposes,  in  the  city,  town,  or 
village,  by  any  title  whatsoever.” 

At  the  trial  the  defendants  contended  that  Le  Breton’s 
deed  must  be  held  as  contemplating  a common  school,  and 
that  at  all  events  by  the  existing  statute  law  the  defend- 
ants had  it  vested  in  them,  as  being  in  their  loc  lity. 

The  learned  Judge,  who  tried  the  case  without  a jury, 
reviewed  the  law,  and  decided  in  favour  of  the  plaintiffs, 
considering  that  Le  Breton’s  deed  gave  the  land  for  the  use 
of  the  district,  not  for  any  common  school  purpose  ; that 
they  used  it  as  they  lawfully  might  for  a model  school  : 
and  that  nothing  had  occurred  to  divest  the  plaintiffs 
estate. 

A verdict  was  rendered  for  the  plaintiffs. 

In  Michaelmas  Term,  November  30th,  1875,  Beaty,  Q.C., 
obtained  a ru\e  nisi  to  enter  a verdict  for  the  defendants,  or 
for  a new  trial  on  the  law  and  evidence,  on  the  ground  that 
the  plaintiffs  could  not  hold  property  within  the  jurisdic- 
tion of  the  City  of  Ottawa,  and  that  by  the  statute  law 
the  property  of  the  plaintiffs  was  vested  in  the  defendants. 

In  this  term  May  21st,  Harrison,  Q.C.,  shewed  cause. 
The  deed  from  LeBreton  conveyed  the  land  to  the  district  of 
Dalhousie  for  the  purpose  of  erecting  a school  house,  with- 
out expressly  mentioning  it  to  be  for  a model  school,  but 
what  took  place  at  the  time,  taken  in  connection  with  7 
Yic.  ch.  29,  sec.  57,  which  only  empowered  the  district  of 
Dalhousie  to  hold  land  for  a model  school,  and  the  subse- 
quent resolution  of  the  district  council  in  establishing  the 
school  as  a model  school,  shew  that  the  grant  was  for  a 
model  school.  The  land  having  been  so  vested  in  the 
district,  never  was  divested  ; for  10  & 11  Vic.  ch.  19,  sec.  4> 
while  vesting  the  common  school  lands  in  the  city,  ex- 
pressly provided  that  the  model  school  lands  should 
remain  vested  in  the  district.  13  & 14  Vic.  ch.  28,  sec.  14, 
does  not  apply ; nor  do  any  of  the  numerous  school  Acts, 
and  under  the  Municipal  Act,  36  Vic.  ch.  48,  sec.  20,  sub- 
sec. 6,  express  authority  is  given  to  a county  to  hold  lands 
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in  a city.  As  the  county  of  Carleton  now  constitutes  the 
former  district  of  Dalhousie,  the  land  is  vested  in  it. 

Beaty,  Q.C.,  contra.  The  school  was  not  a model,  but  a 
public  school.  This  clearly  appears  from  the  grant  itself, 
and  therefore  the  exception  in  10  & 11  Yic.  ch.  19,  sec.  4, 
as  to  model  schools,  does  not  apply,  and  the  land  being 
within  the  limits  of  the  city  of  Ottawa,  vested  in  the  plain- 
tiffs. Also  10  & 11  Yic.  ch.  43,  sec.  17,  enacted  that  the 
district  should  not  thereafter  exercise  any  municipal  con- 
trol in  the  city  of  Ottawa,  and  holding  and  carrying  on  a 
school  house  is  clearly  exercising  such  control.  13  & 14 
Yic.  ch.  48,  sec.  19,  also  shews  that  the  land  vested  in  the 
city ; and  37  Yic.  ch.  28,  sec.  86,  sub-sec.  4,  is  to  the  like 
intent.  The  verdict  therefore  should  be  entered  in  the 
plaintiffs’  favour. 

May  29th,  1875.  Hagarty,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

The  chief  argument  urged  on  us  was  as  to  the  effect  of 
the  existing  law. 

We  fully  agree  with  the  learned  Judge  at  the  trial,  that 
the  plaintiffs  were  entitled  to  succeed. 

We  can  see  nothing  in  the  statute  law  to  divest  their 
title  to  this  property. 

The  land  was  conveyed  to  them  to  erect  a school  house 
for  the  district  of  Dalhousie.  At  that  time  they  were 
empowered  by  law  to  establish  a model  school,  and  the 
council  had  agreed  to  do  so  just  before  the  grant,  and  did 
so,  in  fact,  within  the  year  mentioned  in  the  grant. 

Now  nothing  but  the  most  explicit  words  used  by  the 
Legislature  could  take  away  such  an  estate  and  hand  it 
over  to  another  body. 

We  do  not  think  the  Legislature  has  ever  used  any  such 
words,  or  exhibited  any  apparent  intention  to  make  such  a 
transfer  of  property. 

On  the  contrary,  m 10  & 11  Yic.  ch.  19,  sec.  4,  they 
expressly  reserved  to  the  district  all  lands  then  vested  in 
it  for  a model  school. 
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We  may  fairly  assume,  from  the  date  of  the  resolution  of 
the  Dalhousie  council,  their  action  in  the  matter,  and  the 
date  of  LeBreton’s  deed,  that  the  trust  was  in  fact  for  a 
model  school,  though  the  word  “ model  ” is  not  in  the  deed. 
The  council  had  nothing  to  do  with  establishing  common 
schools,  and  it  was  the  only  school  just  then  they  could 
well  establish. 

Then  when  the  Legislature  use  such  words  as  that  the 
public  school  board  shall  take  possession  of  and  hold  all 
public  school  property  acquired  or  given  at  any  time  for 
public  school  purposes  in  the  city,  &c.,  by  any  title  what- 
soever, we  cannot  apply  such  words  to  property  specially 
vested  in  the  county  council  for  general  county  purposes, 
and  never  coming  under  the  description  of  property  held 
for  public  school  purposes  in  the.  locality. 

The  Act  of  1870-71,  34  Vic.,  ch.  33,  sec.  1,  declared  that 
all  common  schools  should  thereafter  be  designated  as  public 
schools  ; and  sec.  32  enacts  that  the  public  school  board  in 
cities  should  succeed  to  all  the  property,  &c.,  of  the  board 
of  common  school  trustees  in  such  cities. 

It  seems  to  us,  therefore,  clear,  that  the  words  relied  on 
by  the  defendants  in  the  school  Acts  as  divesting  the  pro- 
perty because  it  happens  to  be  in  the  city,  have  no  such 
effect. 

The  public  school  board  gets  all  the  property  which  the 
board  of  common  schools  could  hold,  and  all  lands  acquired 
for  public,  that  is,  common  school,  purposes. 

We  see  no  difficulty  whatever  in  a county  council  owning 
land  originally  acquired  by  them,  in  a city  or  town  carved 
out  of  the  county,  after  such  acquisition. 

Nor  have  we  anything  to  do  in  this  case  with  any  pos- 
sible difficulty  that  can  be  suggested,  or  that  may  occur  in 
the  county  using  this  land  for  school  purposes. 

For  the  determination  of  this  suit  it  is  sufficient  to  say 
that  the  land  belongs  to  the  plaintiffs,  and  that  they  have 
a right  to  its  possession. 


Rule  discharged. 
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The  Queen  v.  Sparham  and  Greaves. 


Criminal  law — Dying  declaration — Evidence  in  reply — Admissibility  of. 

The  prisoners  were  charged  with  the  murder  of  one  B.,  caused  by 
attempting,  by  the  use  of  an  instrument,  to  procure  abortion.  The 
deceased  died  on  the  28th,  December,  1874.  On  the  24th  she  made  a 
statement,  commencing:  “I  am  very  ill  ; I have  no  hope  whatever  of 
recovery  j I expect  to  die.”  She  then  narrated  the  facts,  and  added: 
u If  I die  in  this  sickness,  I believe  it  will  have  been  caused  by  the 
operations  performed  on  me  by  Dr.  Sparham,  at  the  instigation  of 
William  Greaves.  * * I make  these  statements  in  all  truth,  with  the 

fear  of  God  before  my  eyes,  for  I firmly  believe  that  I am  dying.”  On 
the  26th  she  was  again  examined,  and  the  previous  statement  read  over 
to  her.  She  confirmed  its  truth  in  every  respect,  and  added  that  she 
then  felt  she  was  in  the  presence  of  God,  and  had  no  hope  of  recovery 
of  any  kind  at  the  time  ; and  her  attention  being  called  to  the  expres- 
sion, “If  I die,”  she  said,  “ I had  no  doubt  whatever  that  I was  dying, 
and  felt  that  I was  dying,  and  did  not  by  the  form  of  the  expression 
mean  to  doubt  in  any  way  that  I was  dying,”  &c.  Held , that  both 
statements  were  admissible:  that  the  mere  use  of  the  words,  “If  I 
die,”  would  not  alone  defeat  the  emphatic  declaration  of  abandonment 
of  all  hope  made  on  the  same  occasion  ; and  that  the  second  declara- 
tion was  receivable  in  order  to  explain  the  first. 

The  theory  of  the  defence  was,  that  the  death  was  caused  by  the  com- 
munication of  small-pox  virus  by  Dr.  M.,  who  attended  the  deceased  ; 
and  one  of  the  witnesses  for  the  defence  explained  how  the  contagion 
could  be  guarded  against.  Dr.  M.  had  not  in  his  examination-in-chief 
or  cross-examination  been  asked  anything  on  this  subject.  Held , that 
he  was  properly  allowed  to  be  called  in  reply,  to  state  what  precautions 
had  been  taken  by  him  to  guard  against  the  infection. 


This  was  a case  reserved  by  Patterson,  J.,  at  the  Spring 
Sittings  of  1875,  of  the  Court  of  Oyer  and  Terminer,  at 
Brockville. 

The  prisoners  were  indicted  for  the  murder  of  Sophia 
Elizabeth  Burnham,  the  charge  being,  that  the  deceased, 
being  with  child  by  the  prisoner  Greaves,  the  prisoner 
Sparham  had,  at  the  request  of  Greaves,  attempted,  by  the 
use  of  an  instrument,  to  produce  abortion,  and  had  thereby 
caused  the  death  of  the  deceased. 

It  was  admitted  at  the  trial  that  there  was  not  sufficient 
evidence  to  connect  the  prisoners,  or  either  of  them,  with 
the  acts  which  caused  the  death  of  the  deceased,  unless  it 
was  the  dying  declaration  of  the  deceased. 

Two  declarations  were  made  by  the  deceased,  one  upon 
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the  Thursday  before  her  death,  and  the  other  upon  the 
Saturday  of  the  same  week.  The  declarations  were  in  a 
narrative  form,  composed  from  the  questions  put  to  the 
deceased,  and  the  answers  given  by  her,  and  not  in  the 
very  words  of  the  deceased. 

The  first  declaration  was  in  the  form  of  an  information, 
and  was  taken  before  a justice  of  the  peace ; and  after  com- 
mencing as  an  information,  stated  as  follows : “ I am  very 
ill.  I have  no  hope  whatever  of  recovery.  I expect  to 
die.”  And  after  a lengthy  statement,  concluded  : “ I had  a 
miscarriage  on  Tuesday.  It  was  the  result  of  the  medi- 
cines given  to  me,  and  the  operations  performed  on  me  by 
Dr.  Sparham.  My  present  illness  is  the  result  of  these  ope- 
rations and  medicines.  If  I die  in  this  sickness,  I believe 
it  will  have  been  caused  by  the  operations  performed  on 
me  by  l)r.  Sparham,  at  the  instigation  of  William  Greaves. 
These  operations  were  performed  and  medicines  were 
given  by  Dr.  Sparham,  with  the  intent  to  procure  my  mis- 
carriage. I make  these  statements  in  all  truth,  with  the 
fear  of  God  before  my  eyes  ; for  I firmly  believe  that  I am 
dying.” 

On  the  Saturday  following,  the  deceased  was  again 
examined,  and  the  previous  statement  was  shewn  to  and 
read  over  to  her.  She  then  made  the  second  declaration, 
in  which  she  stated : “ I have  no  hope  of  recovery  what- 
ever. I expect  to  die.  I firmly  believe  that  I shall  die.  I 
feel  that  I am  dying.  I feel  myself  dying.  I have  aban- 
doned all  hope.  When  I gave  my  information  or 
evidence  before  Mr.  Richards,  and  Mr.  Reid,  I said 
what  was  perfectly  true  in  every  respect,  and  eT]  the 
facts  and  statements  therein  contained  were  true,  for  I 
felt  that  I was  in  the  presence  of  God.  I had  no  hope 
of  recover}^  of  any  kind  at  the  time  I gave  this  infor- 
mation or  evidence.  What  I then  stated  I now  state  to 
be  the  truth.  I had  at  that  time  abandoned  all  hope. 
Having  heard  what  I recognize  to  be  that  information  or 
statement  given  before  Mr.  Reid  and  Mr.  Richards,  read 
over  to  me,  I understand  it  fully,  and  state  that  it  is  true 
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and  correct  in  all  respects,  and  I still  assert  it  to  be  true 
and  correct.  When  I stated  in  that  information  that  ‘ If  I 
died  in  this  sickness  I believed  it  would  have  been  caused 
by  the  operations  performed  on  me  by  Dr.  Sparham,  at  the 
instigation  of  William  Greaves/  I had  no  doubt  whatever 
that  I was  dying,  and  I felt  that  I was  dying,  and  did  not 
by  the  form  of  the  expression  mean  to  doubt  in  any  way 
that  I was  dying.”  She  further  stated,  “ I am  now  dying ; 
and  the  operations  referred  to  in  my  statement  taken  by 
Mr.  Reid  and  Mr.  Richards,  as  having  been  performed  on 
me  by  young  Dr.  Sparham,  at  the  instigation  of  William 
Greaves, and  the  medicines  given  me  by  Greaves  and  young 
Dr.  Sparham,  are  the  cause  of  my  approaching  death.  I 
have  no  doubt  of  this  whatever.  I make  this  as  my  death- 
bed statement  of  the  cause  of  my  approaching  death.” 

The  evidence  relative  to  the  declaration  was  as  follows  : 

Lilly  Burnham  stated  that  she  was  the  sister  of  the 
deceased,  and  attended  her  through  her  illnesss : that  on 
Thursday  evening  (Christmas  Eve)  deceased  told  her  how 
she  wanted  her  possessions  divided,  mentioning  her  jewellery 
and  books  particularly,  and  said,  “ I am  dying,  Lilly,  and  I 
want  you  to  do  so  and  so  ” : that  deceased  knew  she  was 
dying,  and  told  witness  so  on  Tuesday  night : that  she  died 
on  Monday,  the  28th  December,  at  twenty-two  minutes  to 
six  p.  m. : that  she  never  expressed  any  hope  of  recovery 
from  the  time  she  told  witness  she  was  dying : that  she 
received  the  sacrament  on  Christmas  Eve  from  the  Rev. 
Mr.  Tane. 

She  further  stated  that,  at  twelve  o’clock  (noon)  on  Sat- 
urday deceased  said,  “I  don’t  want  to  live,  because  I believe 
my  sins  are  forgiven that  witness  did  not  know  that 
after  one  o’clock  she  spoke  connectedly  to  her,  although 
she  recognized  her  till  four  o’clock.  After  one,  she  talked 
of  dying,  and  witness  said  “ Oh,  no;  you  are  getting  better,” 
and  she  said,  * I’ll  never  be  better  again.’  ” 

Dr.  Moore  stated  that  he  was  present  on  Thursday,  about 
half-past  two  or  three  o’clock  p.  m.,  when  a statement  was 
19 — VOL.  xxv  C.P. 
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made  to  Mr.  Richards  and  Mr.  Reid : that  he  had  seen  deceased 
that  morning  about  nine  o’clock,  and  again  at  twelve  or  one; 
and  that  when  the  statement  was  made  he  believed  that  she 
believed  herself  to  be  dying  during  that  time:  that  before  she 
made  the  declaration  she  said  she  believed  she  was  going  to 
die,  and  asked  witness  if  he  thought  she  was  going  to  die, 
and  he  told  her  he  did  : that  he  certainly  did  believe  she 
was  going  to  die,  and  he  firmly  believed  that  she  believed 
she  was.  On  Thursday,  when  the  statement  was  made, 
those  present  were,  J.  K.  Reid,  A.  E.  Richards,  and  witness. 
Mr.  Richards  took  it  down  in  writing.  Mr.  Richards  dic- 
tated it,  and  her  words  were  taken  down.  Mr.  Richards 
sat  at  a little  table  four  or  five  feet  from  the  bed.  Mr. 
Reid  was  a magistrate,  and  was  there  as  such.  After  Mr. 
Richards  took  down  the  statement  it  was  read  over  to 
deceased,  and  she  made  some  little  corrections,  and  signed  it. 
She  was  sworn  before  the  declaration  was  commenced,  and 
after  she  signed.  The  witness  said  he  firmly  believed  that 
she  thought  she  was  dying  : that  in  the  statement  she  was 
asked  very  few  questions  : that  he  did  not  know  till  after- 
wards that  she  said  the  words,  “ If  I die,”  &c.:  that  he  was 
not  told  of  them  till  after  the  objection  was  made  to  them: 
that  he  saw  the  objection  was  the  If : he  understood  since 
that  the  objection  was  intended  to  be  cured  by  the  second 
declaration  : that  the  corrections  she  made  in  her  first  state- 
ment were  made  of  her  own  motion,  without  any  observa- 
tion from  those  there : that  he  was  not  sure,  but  he 
thought  the  statement  “ If  I die,”  was  in  answer  to  a 
question,  but  did  not  remember  the  words  being  used. 

Albert  E.  Richards  stated  that  he  was  a practising  bar- 
rister in  Brockville  : that  on  the  24th  December  he  went 
with  Dr.  Moore  and  J.  K.  Reid  to  deceased’s  house,  and 
saw  deceased,  who  was  in  bed,  apparently  very  ill : that  after 
questioning  her  as  to  her  state  of  health,  and  her  expecta- 
tion of  living,  one  of  them  told  her  that  they  had  come  to 
take  her  statement,  and  although  they  may  not  have  used 
the  words  “ dying  statement,”  she  understood  that  that 
was  what  was  meant : that  they  began  almost  at  once  to 
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take  down  her  statement : that  she  said  she  had  no  expecta- 
tion of  living : that  the  statement  was  written  by  witness 
in  answer  to  questions  put  to  her ; the  greater  part  of  the 
statement  was  in  the  form  of  a narrative,  as  given  by  her  : 
that  he  took  down  what  she  said  to  the  best  of  his  ability  : 
that  the  statement  produced,  dated  the  24th  December,  was 
the  one  he  wrote  on  that  day  : that  before  it  was  taken  down 
she  was  sworn  by  Mr.  Reid,  and  after  it  was  written  wit- 
ness read  it  over  to  her,  Mr.  Reid  looking  also  at  it,  witness 
asking  him  to  do  so  : that  she  was  asked  if  she  understood 
it,  and  some  corrections  were  made  by  her  direction  : that  as 
far  as  he  could  tell,  she  appeared  to  understand  what  she 
was  doing.  Witness  saw  her  again  on  the  following 
Saturday.  Dr.  Moore  and  John  Burnham  were  with  wit- 
ness when  he  saw  her.  Witness  did  not  remember  what 
time  it  was,  but  thought  it  was  between  one  and  four,  or 
probably  one  and  three.  She  was  again  questioned  as  to 
her  hope  of  living,  and  she  said  she  had  no  hope  of  liv- 
ing, and  that  she  fully  expected  to  die.  He  read  over 
to  her  the  statement  taken  on  the  24th,  and  she  was  asked 
if,  when  she  made  it,  she  had  any  expectation  of  living,  and 
she  said  she  had  not.  She  stated  that  all  that  she  had 
stated  in  the  former  statement  was  true.  He  then 
took  down  another  statement,  given  purely  in  answer  to 
questions  by  him,  which  she  signed,  and  is  the  statement 
now  produced.  The  second  statement  was  taken  because 
the  words,  “ If  I die,”  &c.,  were  thought  to  be  likely  to 
throw  doubt  on  her  not  having  hopes  of  recovery.  At  the 
time  he  took  the  statement  on  Saturday  he  said  to  her, 
“ Had  you  any  doubt  when  you  made  the  information  that 
you  were  dying  ?”  and  she  said  she  had  not.  He  put  the 
questions  and  answers  in  the  form  of  a narrative  : that  the 
whole  statement  was  not  her  exact  words, though  the  greater 
part  of  it  was  : that  the  words,  “ If  I die,”  &c.,  was  brought 
out  by  a question  put,  either  by  him  or  Mr.  Reid. 

John  Burnham,  the  brother,  stated  that  he  was  present 
on  the  Saturday  when  deceased  made  the  second  state- 
ment : that  her  mind  appeared  perfectly  right,  and  that 
she  did  not  seem  to  have  any  hope  of  life. 
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It  was  objected  by  the  counsel  for  the  prisoners,  that 
neither  declaration  was  admissible  in  evidence.  The  first; 
because  the  expression  which  occurred  near  the  end  of  the 
declaration,  “ If  I die  in  this  sickness,  I believe  it  will  have 
been  capsed,”  &c.,  indicated  a hope  of  life  ; and  because  the 
declaration,  being  a statement  in  narrative  form,  composed 
from  the  questions  put  to  the  deceased  and  the  answers 
given  by  her,  and  not  being  the  very  words  of  the  deceased, 
was  not  her  statement ; and  because  it  was  in  the  form  of 
an  information,  and  an  information  cannot,  by  law,  be  used 
in  these  cases  in  evidence,  after  the  death  of  the  deponent. 
And  the  second,  by  reason  of  the  same  objection  to  the  nar- 
rative form  of  question  and  answer  ; and  because  a hope  of 
life  was  indicated  by  an  expression  of  the  deceased  about 
the  time  when  the  declaration  was  made,  and  of  which  the 
witness  Lilly  Burnham  spoke,  namely,  “ I don’t  want  to 
live,  because  I believe  my  sins  are  forgiven  and  further 
because  the  second  declaration,  even  if  admissible,  was  not 
complete  by  itself,  and  the  first  could  not  be  read  as  incor- 
porated with  it. 

The  learned  Judge  was  satisfied  by  the  evidence  that  the 
deceased  had  no  hope  of  life  when  either  of  the  declara- 
tions were  made,  but  firmly  believed  that  she  was  dying. 
The  expression,  “ If  I die,”  &c.,  did  not  appear  to  him 
necessarily  to  imply  any  doubt  of  impending  dissolution ; 
and  even  if  those  words,  standing  alone,  ought  to  be  read 
as  indicating  a hope,  he  did  not  think  they  could  be  so 
read  in  this  case,  without  leaving  out  of  view  the  evidence 
of  the  witnesses,  and  also  respecting  the  words  in  question 
from  the  other  parts  of  the  declaration  in  which  they 
occur.  The  expression,  “ I do  not  want  to  live,”  &c., 
appeared  to  him  to  be  an  expression  of  resignation  to 
death,  and  not  of  hope  of  life ; and  he  did  not  think 
that  the  other  objections  were  entitled  to  prevail,  and  he 
admitted  both  declarations. 

At  the  trial  the  medical  evidence  shewed  that  death  was 
caused  by  the  mechanical  means  used  to  procure  abortion, 
or  by  the  abortion  which  was  produced  thereby,  it  not 
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appearing  that  the  medicines  had  contributed  to  the  illness 
of  the  deceased.  And  it  was  objected  that  the  fact  of  the 
deceased,  in  her  statement,  erroneously  attributing  her 
death  in  part  to  medicines  given  her  by  the  prisoners, 
made  it  improper  to  leave  to  the  jury  the  question 
whether  the  death  was  caused  by  the  mechanical  means 
used  by  the  prisoners. 

Evidence  was  also  given  at  the  trial  that  on  the  same 
day  on  which  the  deceased  was  first  confined  to  bed,  the 
day  on  which  her  miscarriage  occurred,  her  brother  became 
ill  with  small-pox.  During  all  the  illness  of  deceased  her 
brother  occupied  an  adjoining  bedroom,  and  both  patients 
were  attended  by  the  same  doctor.  On  the  part  of  the 
prisoners  medical  evidence  was  given  for  the  purpose  of 
shewing  that  the  contagion  of  small-pox,  if  communicated 
to  the  deceased,  was  capable  of  producing  blood-poisoning, 
even  though  a sufficient  time  had  not  elapsed  for  it  to 
produce  small-pox  in  her ; and  that  this  contagion  might 
produce  in  a puerperal  woman  a disease  which  would 
account  for  the  death  of  the  deceased,  without  making  it 
necessary  to  account  for  the  death  by  blood-poisoning  from 
suppuration ; and  one  witness  (Dr.  Church)  gave  it  as  his 
opinion  that  the  death  was  caused  by  communication  of 
the  virus  of  small-pox,  and  he  mentioned  some  precautions 
which  ought  to  have  been  taken  by  the  medical  attendant 
against  the  danger  of  carrying  and  communicating  the  in- 
fection, namely,  washing  the  hands  with  carbolic  soap,  and 
cleaning  the  nails. 

On  the  part  of  the  Crown,  evidence  in  reply  was  offered 
for  two  purposes,  namely,  to  furnish  medical  opinions  as  to 
the  possibility  of  small-pox  virus  producing  the  effects 
contended  for ; and  to  shew  what  precautions  had  in  fact 
been  used  by  Dr.  Moore,  the  medical  attendant. 

The  learned  Judge  refused  to  admit  the  opinions  offered, 
principally  because  evidence  on  that  subject  had  been 
given  as  part  of  the  case ; but  he  allowed  Dr.  Moore  to  be 
recalled  to  shew  what  precautions  he  had  used : and  he 
stated  that  he  changed  his  clothes ; washed  his  hands  in 
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carbolic  acid  ; disinfected  his  clothes ; carried  camphor  in 
his  pocket,  and  had  the  rooms  of  both  patients  disinfected 
and  ventilated. 

The  learned  counsel  for  the  prisoners  refused  to  cross- 
examine  this  witness,  objecting  that  the  evidence  was  not 
receivable,  and  that  its  reception  invalidated  the  conviction. 

At  the  request  of  the  counsel  for  the  prisoners,  the 
learned  Judge  reserved  a case  for  the  opinion  of  this 
Court,  upon  the  objections  taken  at  the  trial,  and  submitted 
the  following  questions  : 

1.  Whether  the  first  declaration  was  properly  admitted 
in  evidence,  either  independently  of  the  second,  or  as  in- 
corporated with  it.  2.  Whether  the  fact  that  the  deceased 
erroneously  attributed  her  death  in  part  to  medicines  given 
her  by  the  prisoners,  made  it  improper  to  leave  to  the  jury 
the  question  whether  the  death  was  caused  by  the 
mechanical  means  used  by  the  prisoners.  3.  Whether  the 
evidence  in  reply,  offered  by  the  Crown,  was  properly 
received,  and  if  not  properly  received,  did  its  reception 
invalidate  the  conviction  ? 

May  29th,  1875.  J.  H.  Cameron,  Q.  C Neither  of  the 
declarations  were  admissible.  The  first  does  not  shew  that 
there  was  an  abandonment  of  all  hope  of  life,  and  a firm 
belief  in  death.  The  expression,  “ If  I die,”  &c.,  shews  that 
there  was  a hope  of  life,  and  are  as  strong  as  those  used  in 
Regina  v.  Jenkins,  L.  R.  1 C.  C.  187,  namely,  “ I have  no 
hope  of  life  at  present,”  which  were  held  to  shew  a hope  of 
life.  Upon  the  face  of  the  whole  declaration  it  must 
appear  that  there  is  no  hope  of  life;  but  if  it  affords  the 
slightest  ground  for  thinking  that  all  hope  of  life  is  not 
given  up,  then  the  declaration  is  inadmissible.  The  declara- 
tion also  should  be  in  the  very  words  of  the  deceased,  and 
not  in  a narrative  form,  as  here.  It  must  also  be  con- 
sidered that  the  parties  who  took  the  declaration  them- 
selves regarded  it  as  not  sufficient,  and  so  had  the  second 
one  made.  The  second  declaration  is  also  inadmissible, 
because  it,  like  the  first,  is  in  the  narrative  form  ; and 
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because  the  expression  used  by  her  at  the  time  it  was  made, 
namely,  “ I do  not  want  to  live,  because  I believe  my  sins 
are  forgiven/’  indicates  an  hope  of  life.  It  is,  moreover, 
inadmissible,  as  not  being  complete  in  itself,  and  the 
first  cannot  be  read  as  incorporated  with  it. 

Then  as  to  the  second  objection.  There  was  no  evidence 
to  go  to  the  jury  of  murder.  The  dying  declaration  shews 
that  the  death  was  caused  by  the  medicines,  and  the 
mechanical  means  used,  while  the  medical  evidence  only 
shewed  that  it  might  have  been  caused  by  the  mechanical 
means,  not  shewing  that  it  was  in  any  way  caused  by  the 
medicines.  The  jury  therefore,  not  being  able  to  judge, 
but  only  to  conjecture,  as  to  the  cause  of  death,  the  evi- 
dence should  not  have  been  left  to  them.  There  is  no 
evidence  that  the  abortion  was  the  direct  cause  of 
death,  for  the  medical  evidence  shews  that  blood-poison- 
ing was  the  direct  cause,  and  the  abortion  was,  at  the 
worst,  only  an  indirect  cause.  There  is  no  direct  evi- 
dence that  the  wound  was  caused  in  the  procuring  of  an 
abortion,  or  that  the  wound  would  cause  blood-poisoning  ; 
at  all  events  the  procuring  of  the  abortion  was,  at  the 
most,  only  an  indirect  cause  of  death  : Taylor's  Med.  Juris- 
prudence, 2nd  ed.,  vol.  i.,  p.  556.  As  to  the  third  question, 
the  evidence  in  reply  forming  part  of  the  evidence  given 
in  the  case  was  clearly  inadmissible  ; and  having  been 
admitted,  renders  the  conviction  bad  : Browne  v.  Murray , 
It.  & M.  254 ; Sylvester  v.  Hall , R.  & M.  255,  note;  Jacobs 
v.  Tarleton , 11  Q.  B.  421 ; Wright  v.  Wilcox,  9 C.  B.  650; 
Osborn  v.  Thompson,  2 M.  & Rob.  254,  and  note  ; Doe  dem. 
Gosley  v.  Gosley,  2 M.  & Rob.  243;  Briggs  v.  Aynsworth,  2 
M.  & Rob.  168;  Taylor  on  Ev.,  6th  ed.,  vol.  i.,  pp.  391-2 
secs.  357-9. 

Britton,  contra.  The  declarations  were  admissible,  for 
looking  at  the  declarations,  in  connection  with  the  evi- 
dence, it  is  quite  apparent  that  the  deceased  had  aban- 
doned all  hope  of  life,  and  firmly  believed  that  she  was 
about  to  die  when  the  declarations  were  made.  As  to  the 
words,  “If  I die,”  &c., they  do  not  indicate  any  hope  of  life, but 
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were  merely  used  to  shew  to  what  she  attributed  her  death ; 
and  at  all  events,  the  words  are  not  those  of  the  deceased, 
but  those  of  the  person  putting  the  questions.  And  the 
expression,  “ 1 do  not  want  to  live,”  &c.,  instead  of  express- 
ing any  hope  of  life,  shews  a resignation  to  death,  and  a 
religious  belief  that  she  would  receive  the  Divine  blessing: 
j Russell  on  Crimes,  4th  ed.,  vol.  iii.  250;  Regina  v.  Mosley , 
1 Moo.  C.C.  97 ; Rex  v.  Woodcock,  1 Leach  C.C.500  ; Regina 
v.  Smith,  23  C.  P.  312;  Regina  v.  Perkins,  2 Moo.  C.C.  135  ; 
Regina  v.  Thomas,  1 Cox  C.C.  52 ; Regina  v.  Howell  et  al., 
1 Cox  C.C.  151  ; Regina  v.  Pym,  1 Cox  C.C.  339.  There 
is  nothing  to  prevent  the  declarations  being  in  a narrative 
form  ; and  it  was  proved  that  they  were  read  over  before 
deceased  signed  them.  The  case  of  Regina  v.  Smith,  23 
C.  P.,  312,  shews  that  the  answers  may  be  to  leading  ques- 
tions. See  also  Russell  on  Crimes,  4th  ed.,  vol.  iii,  p.  269. 
The  question  whether  such  declarations  are  admissible  or 
not  is  a question  peculiarly  for  the  presiding  Judge  : Ros- 
coe’s  Crim.  Ev.,  8th  ed.,  35.  As  to  the  second  statement 
not  being  incorporated  with  the  first.  It  is  shewn  that 
at  the  time  the  second  was  made  the  first  was  read  over, 
and  the  deceased  adopted  it  as  if  then  written ; and  then 
she  is  asked  as  to  the  words,  “ If  I die,”  &c,  and  she 
explains  what  was  intended  by  them.  Both  statements 
must  be  taken  as  if  made  on  the  second  day.  As  to  the 
second  point.  The  case  for  the  Crown  was  based  on  the  as- 
sumption that  the  wound  was  the  cguse  of  death,  and  taking 
deceased’s  statement  and  the  medical  evidence,  it  is  clearly 
proved  that  the  wound  was  the  cause  of  death.  The  mere 
fact  of  the  deceased  erroneously  attributing  the  cause  of  her 
death  in  part  to  the  medicines  cannot  have  the  effect  of  com- 
pelling the  Judge  to  withdraw  the  case  from  the  jury : Roscoe 
Crim.  Ev.,  6th  ed..  660-1  ; Russell  on  Crimes,  vol.  i.  p.  772 ; 
Greenleaf  on  Ev.,  vol.  iii.,  p.  118,  sec.  140  As  to  the  third 
point,  there  can  be  no  question  but  that  the  evidence  was 
properly  received,  as  the  point  on  which  it  was  given  only 
arose  on  the  defence,  and  formed  no  part  of  the  case.  It 
cannot  be  held  that  the  Crown  are  to  anticipate  every 
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theory  of  the  defence : Regina  v.  White , 2 Cox  C.  C.  192; 
Rex  v.  Stimpson,  2 C.  & P.  415.  The  reception  of  the 
evidence,  however,  was  a question  for  the  discretion  of  the 
learned  Judge,  and  therefore  cannot  be  reserved  as  a point 
of  law. 

June  2nd.,  1875.  Hagarty,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

As  to  the  admissibility  of  a dying  declaration,  this 
Court,  within  the  last  two  years,  had  occasion  to  consider 
the  state  of  the  law  in  Regina  v.  Smith , 23  C.  P.  312.  A large 
number  of  authorities  were  examined  and  reviewed,  and 
the  effect  of  the  then  latest  English  case,  Regina  v.  J en- 
Icins,  L.  R.  1 C.  C.  187,  considered. 

We  are  not  aware  of  any  other  authority  from  that  time 
to  the  present. 

We  have  nothing  to  add  on  the  general  question  beyond 
what  is  there  said. 

The  only  objection  to  the  reception  of  the  declaration  in 
this  case  necessary  to  be  considered  is  the  short  sentence: 
“ If  I die  in  this  sickness,  I believe  i,t  will  have  been 
caused  by  the  Operations  performed  on  me  by  Dr.  Spar- 
ham,  at  the  instigation  of  William  Greaves.  These  opera- 
tions were  performed,  and  medicines  wrere  given  by  Dr. 
Sparham,  with  the  intent  to  procure  my  miscarriage.  I 
make  these  statements  in  all  truth,  with  the  fear  of  God 
before  my  eyes,  for  I firmly  believe  that  I am  dying.” 

Her  statement  is  lengthy.  It  commences  with  the  words  : 
* I am  very  ill.  I expect  to  die.” 

Two  or  three  days  afterwards  she  is  again  examined, 
and  the  previous  statement  is  shewn  to  and  read  to  her. 
She  states  in  the  most  emphatic  terms  that  all  that  is 
there  stated  is  true ; that  she  then  felt  that  she  was  in  the 
presence  of  God,  and  had  no  hope  of  recovery  of  any  kind 
at  the  time,  and  that  she  had  then  abandoned  all  hope. 
Similarly  strong  language  on  that  head  is  used  in  the 
second  statement;  and,  her  attention  being  called  to  the 
statement,  “ If  I die,”  &c.,  she  adds,  that  when  she  so 
20 — vol.  xxv  e.p. 
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expressed  herself,  “ I had  no  doubt  whatever  that  I was 
dying,  and  I felt  that  I was  dying,  and  did  not,  by  the 
form  of  the  expression,  mean  to  doubt  in  any  way  that  I 
was  dying,”  &c. 

We  are  of  opinion  that  the  second  statement  was  receiv- 
able, and  could  be  used  to  explain  the  first. 

We  think  the  mere  use  of  the  words,  “If  I die,”  do  not 
by  themselves  defeat  and  render  nugatory  all  the  emphatic 
declarations  of  abandonment  of  all  hope. 

It  is  a form  of  expression  very  proper  to  be  noticed 
and  commented  on  in  such  a case.  Had  the  declarant 
been  otherwise  silent  as  to  her  opinion  of  her  state,  or  her 
danger,  such  an  expression  would  have  weighed  heavily 
against  the  admission  of  her  statements. 

O 

Had  the  expression  been,  “If  I die,  as  I firmly  believe 
I shall,  then  A.  B.  will  be  my  murderer,”  there  could  be 
little  doubt  as  to  the  true  meaning  of  the  phrase,  and  the 
hypothetical  form  would  be  quite  consistent  with  the 
existence  of  the  firm  belief  in  death  as  an  inevitable  event. 

As  already  remarked,  I see  no  reason  why  the  prosecu- 
tion could  not  legally  use  the  second  declaration. 

We  are  not  aware  of  there  being  any  definite  rule  as  to 
the  form  of  these  statements — whether  they  must  be  in  nar- 
rative form,  or  in  answer  to  questions  put ; or  whether  the 
statements  may  not  be  made  at  different  times,  and  one  be 
referred  to,  or  explained,  or  qualified  by  a subsequent  state- 
ment. 

The  cardinal  point  is,  that  the  Court  must  be  satisfied 
that  whatever  statement  is  admitted  in  evidence  must  be 
shewn  by  credible  testimony  to  have  been  made  in  full 
belief  of  approaching  death,  with  an  abandoment  of  all 
hope  of  life. 

As  was  said  in  Regina  v.  Jenkins,  L.  R.  1 C.  C.  187,  at 
p.  192  : “ We,  as  judges,  must  be  perfectly  satisfied  beyond 
any  reasonable  doubt  that  there  was  no  hope  of  avoiding 
death;  and  it  is  not  unimportant  to  observe  that  the  burden 
of  proving  the  facts  that  render  the  declaration  admissible, 
is  upon  the  prosecution.” 
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We  think  the  prosecution  in  this  case  has  clearly  estab- 
lished the  essential  condition  of  the  validity  of  the  state- 
ments. The  evidence  of  the  sister  of  the  deceased,  and  Dr. 
Moore,  her  brother-in-law,  and  of  Mr.  Richards,  who  took 
the  statement,  and  the  whole  complexion  of  the  statements 
themselves,  compel  ns,  in  my  judgment,  to  be  satisfied 
beyond  reasonable  doubt. 

The  manner  in  which  these  statements  were  elicit  ed  was 
of  course  a matter  fully  commented  on  by  the  able  counsel 
for  prisoners. 

We  therefore  fully  agree  with  the  learned  Judge  at  the 
trial,  that  he  was  bound  to  admit  the  statements. 

We  fear  we  hardly  appreciate  the  importance  attached 
by  the  prisoners’  counsel  to  the  next  question. 

“Whether  the  fact  that  the  deceased  erroneously  at- 
tributed her  death  in  part  to  medicines  given  her  by  the 
prisoners,  made  it  improper  to  leave  to  the  jury  the  ques- 
tion, whether  the  death  was  caused  by  the  mechanical 
means  used  by  the  prisoners.” 

We  do  not  see  .how  any  legal  question  can  be  reserved 
on  this. 

It  is  merely  a question  of  fact.  The  deceased  gave 
very  full  details  of  a course  of  treatment  both  by  medicines 
and  mechanical  means,  to  procure,  as  she  says,  a miscarriage; 
and  she  attributes  her  death  to  both. 

The  substantial  question  for  trial  was,  whether  the  prison- 
ers caused  the  death  by  all  or  any  of  these  unlawful  means. 

We  think  it  quite  unimportant  that  the  deceased  may 
have  attributed  her  death  to  both  medicines  and  mechani- 
cal means,  when  in  truth  it  may  have  been  only  the  latter 
means  that  produced  the  fatal  result. 

We  repeat,  that  we  cannot  see  any  legal  question  capa- 
ble of  being  reserved  for  our  consideration,  arising  on  this 
branch  of  the  case. 

The  remaining  question  is,  “ Was  the  evidence,  in  reply, 
offered  by  the  Crown,  properly  received,  and  if  not  pro- 
perly received,  does  its  reception  invalidate  the  conviction.” 

The  only  evidence  allowed  in  reply  was  that  of  Dr. 
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Moore,  who  merely  testified  what  particular  precautions 
were  taken  by  him  against  carrying  the  infection  of  small- 
pox. He  states,  in  half  a dozen  lines,  that  he  changed  his 
clothes ; washed  his  hands  in  carbolic  acid  ; disinfected  his 
clothes  ; carried  camphor  in  his  pocket,  and  had  the  rooms 
of  both  patients  disinfected  and  ventilated. 

We  do  not  see  that,  either  on  his  examination-in-chief  or 
cross-examination,  he  was  asked  anything  bearing  on  these 
matters.  The  communication  of  small-pox  virus  was  the 
theory  of  the  defence,  not  of  the  Crown. 

One  of  the  witnesses  for  the  defence  says,  that  contagion 
could  be  guarded  against  by  washing  the  hands  with  car- 
bolic soap,  and  cleaning  the  nails. 

We  are  quite  unable  to  see  any  illegality  in  allowing  Dr. 
Moore,  in  reply,  to  state  what  he  did  as  to  washing  his  hands. 

Conviction  affirmed. 


Bragg  v.  Rogers. 

Line  fences — Trespass — 37  Vic.  ch.  25. 

In  an  action  of  trespass  for  pulling  down  a line  fence  between  plaintiff’s 
and  defendant’s  adjoining  premises  in  the  City  of  Toronto,  it  appeared 
that  the  fence  had  been  erected  by  the  defendant  and  was  on  his  own 
land.  The  plaintiff  had  got  the  City  Commissioner  to  value  the  fence, 
treatingit  as  a line  fence,  but  no  by-law  was  proved  5 the  proceeding 
was  wholly  ex  parte.,  and  the  award  was  uncertain  : Held , that  this 
clearly  could  give  no  right. 

Qucere,  whether  an  action  could  have  been  sustained  under  C.  S.  U.  C. 
ch.  57  sec.  3,  if  it  had  not  been  repealed  by  the  37  Vic.  ch.  25,  0. 

This  was  an  action  for  trespass  for  pulling  down  a line 
fence  between  the  plaintiffs  and  the  defendant’s  lots. 

The  first  count  was  for  breaking  and  entering  a close  of 
the  plaintiff  adjoining  a close  of  the  defendant,  and  for 
breaking  down  and  destroying  the  fence  of  the  plaintiff 
then  standing  upon  the  said  close. 

The  second  count  was  for  breaking  and  entering  the 
division  or  line  fence  of  the  plaintiff,  bounded  towards  the 
east  by  certain  land  of  the  defendant,  and  towards  the  west 
by  the  close  of  and  premises  of  the  plaintiff,  and  which 
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formed  part  of  the  fence  enclosing  the  occupied  or  improved 
land  of  the  plaintiff. 

The  cause  was  tried  before  Strong,  J.,  without  a jury,  at 
Toronto,  at  the  Fall  Assizes  of  1875. 

The  circumstances  as  shewn  by  the  evidence  were  briefly 
as  follows  : — The  parties  owned  adjoining  premises  on  a 
street  in  the  city  of  Toronto.  The  defendant  had  built  his 
house  and  erected  a fence  on  his  own  land,  before  the 
plaintiff  purchased  and  built  his  house. 

It  appeared  that  the  plaintiff  went  to  the  City  Commis- 
sioner and  asked  him  to  come  and  value  the  fence,  treating 
it  as  a line  fence,  and  that  the  Commissioner  came  and 
gave  a certificate,  as  follows  : — 

“ I hereby  certify  that  I have  examined  thirty-one  feet 
of  a board  fence,’5  (the  lot  was  118  feet  in  depth)  “ being  the 
division  line  between  Maurice  Rogers  and  Francis  Bragg, 
and  consider  that  from  the  inferior  timber  of  which  said 
fence  is  composed  that  $2.25  is  sufficient  for  the  share  of 
each  : therefore  Bragg  is  to  pay  Rogers  $2.25  for  his  share 
of  work.” 

The  City  Commissioner  was  examined,  and  stated  that 
he  made  the  award. 

On  cross-examination  he  said  : “ I did  not  send  a copy 
of  the  award  to  each  party.  I did  not  send  a copy  to  the 
City  Clerk.  I did  not  act  under  the  statute  at  all.  I acted 
under  a city  by-law.”  (No  by-law  was,  however,  produced). 
££  I did  not  look  at  the  fence,  or  the  rear  of  the  fence.  I 
cannot  recollect  which  thirty-one  feet  it  was  my  certificate 
referred  to.  I think  it  was  a portion  of.  the  fence  running 
from  the  shed  to  the  front.  I cannot  say  whether  the 
thirty-one  feet  I looked  at  was  from  the  front  or  rear  of 
the  lot.5> 

The  learned  Judge  was  of  opinion  that  there  was  no 
evidence  to  go  to  the  jury,  and  entered  a nonsuit. 

In  this  term,  May  19tli,  1875,  Donovan  obtained  a rule 
nisi  to  set  aside  the  nonsuit,  and  for  a new  trial,  on  the 
ground  that  there  was  evidence  to  go  to  the  jury. 

In  the  same  term,  June  4th,  1875,  Hagel  shewed  cause. 
The  evidence  shews  that  the  defendant  took  down  an  old 
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fence  which  he  had  previously  erected,  and  put  up  a better 
one.  The  plaintiff  had  no  right  whatever  to  the  old  fence. 
The  only  Statute  under  which  this  action  could  be  main- 
tained is  Consol.  Stat.  U.  C.  ch.  57,  sec.  3,  but  this  was 
repealed  by  37  Vic.  ch.  25,0.  The  plaintiff, however,  contends 
that  he  proceeded  under  one  of  the  city  by-laws,  No.  470,  but 
the  Court  cannot  take  cognizance  of  the  by-law,  as  it  was 
not  produced  at  the  trial ; at  all  events  its  requirements 
were  not  complied  with.  The  cases  shew  that  the  action 
will  not  lie,  unless  the  plaintiff  was  in  exclusive  posession 
of  the  fence  or  party  wall,  while  here,  at  the  most,  the 
plaintiff  and  defendant  are  only  tenants  in  common : Murly 
v.  McDermott,  8 A.  & E.  138 ; Cubitt  v.  Porter,  8 B.  & C. 
257. 

Donovan,  contra.  When  the  plaintiff  entered  into  posses- 
sion of  his  lot  the  old  fence  constituted  the  division  line 
between  his  and  the  defendant’s  lot,  and  the  plaintiff 
wishing  to  have  his  share  of  the  fence  ascertained,  applied 
under  the  city  by-law  to  the  City  Commissioner,  who  in- 
spected the  fence,  and  made  his  award,  awarding  the 
amount  the  plaintiff  was  to  pay  the  defendant  for  his  share, 
which  the  plaintiff  tendered  to  the  defendant,  but  it  was 
refused.  The  by-law  was  properly  proved,  as  the  plaintiff 
put  in  the  consolidated  by-laws,  which  was  sufficient.  The 
old  fence  was  on  the  true  boundary  line,  while  the  new 
fence  is  wholly  on  the  defendant’s  land.  Under  the  Consol. 
Stat.  U.  C.  ch.  57,  sec.  3,  the  fence  could  not  be  removed 
without  a year’s  notice,  and  37  Vic.  ch.  25,  0.,  does  not 
repeal  this  Act,  for  it  only  applies  to  enactments  inconsistent 
with  it.  The  cases  shew  that  the  adjoining  proprietors  are 
not  tenants  in  common ; but  that  each  is  owner  of  the  half 
of  the  party  wall  or  fence  on  his  side,  and  may  maintain 
trespass  for  any  injury  done  to  his  portion ; Fisher  v.  Grace , 
27  U.  C.  R.  158;  Otto  v.  Pelan,  9 U.  C.  R.  363 ; Stedman 
v.  Smith,  8 E.  & B.  1.  In  Murly  v.  McDermott,  8 A.  & 
E.  128,  it  was  not  a party  wall,  but  the  whole  belonged  to 
the  defendant,  and  so  in  Cubitt  v.  Porter,  8 B.  & C.  257. 
See  also  Clayton  v.  Corby,  5 Q.  B.  415. 
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June  19th,  1875.  Galt  J. — This  is  certainly  a painful 
case,  as  evidencing  a litigious  and  unreasonable  spirit,  the 
whole  damage  complained  of  by  the  plaintiff  not  exceed- 
ing $3. 

No  by-law  was  produced  at  the  trial,  and  consequently, 
so  far  as  anything  depends  on  the  award,  it  could  confer 
no  right  on  the  plain  tiff;  and  it  is  also  void  for  uncertainty. 

The  fence  was  originally  erected  by  the  defendant,  and 
was  constructed  on  his  own  land ; and  I can  find  nothing 
in  the  cases  cited  by  the  learned  counsel  to  shew  that  the 
plaintiff  acquired  any  right  of  property  in  the  fence  so  as 
to  entitle  him  to  maintain  this  action. 

The  cases  referred  to  have  in  truth  no  reference  to  the 
question  now  before  us. 

Fisher  v.  Grace,  27  U.  C.  R 158,  was  one  in  which  the 
defendant  wrongfully  removed  a fence  to  the  enjoyment  of 
which  the  plaintiff  was  entitled  as  tenant,  and  it  does  not 
appear  whether  the  fence  was  between  the  lands  of  the 
plaintiff  and  the  defendant. 

Otto  v.  Felan  et  at.,  9 U.  C.  R 363,  was  not  an  action  of 
trespass.  It  was  an  action  on  the  case  for  not  repairing  a 
fence;  and  the  Court  held  that  the  action  could  not  be 
maintained,  and  that  the  remedy  was  by  proceeding  under 
the  Statute. 

The  law  as  respects  the  duty  and  rights  of  adjoining 
proprietors  is  now  regulated  by  the  Act  respecting  line 
fences,  37  Vic.,  ch.  25,  and  there  is  nothing  therein  to 
render  a person  liable  to  any  action  of  trespass  for  removing 
a fence  built  by  himself  and  upon  his  own  land. 

I think,  therefore,  that  the  nonsuit  was  right,  and  that 
this  rule  should  be  discharged. 

Gwynne,  J. — The  first  count  is  for  breaking  and  enter- 
ing a close  of  the  plaintiff,  adjoining  a close  of  the  defen- 
dant, and  for  breaking  down  and  destroying  the  fence  of 
the  plaintiff  there  standing  upon  the  said  close. 

There  was  no  evidence  whatever  of  the  defendant  having 
broken  and  entered  the  close  of  the  plaintiff,  unless  the  act 
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of  taking  down  a fence  erected  on  the  defendant’s  own 
land  on  the  side  adjoining  the  plaintiff’s  close,  constituted 
such  a breaking  and  entering, 

Now  what  the  defendant  in  fact  did,  which  is  the  grive- 
ance  complained  of,  is,  that  he  took  down  an  old  fence 
which  had  been  standing  on  his  own  land,  and  erected 
another  and  better  one,  not  exactly  on  the  same  line,  but 
on  a different  angle  from  the  old  one,  more  in  upon  the 
defendant’s  own  laud,  thereby  leaving  a small  piece  of  the 
defendant’s  land,  lying  between  the  new  fence  and  what  is 
the  true  boundary  line  between  the  close  of  the  plaintiff 
and  that  of  the  defendant. 

The  plaintiff' ’s  contention  is,  that  the  old  fence,  which 
was  pulled  down  by  the  defendant,  was  the  plaintiff’s  fence, 
because  it  was,  as  he  says,  erected  as  the  boundary  line 
between  the  closes ; and  because  of  a certain  valuation 
which  he  obtained  the  City  Commissioner  to  make,  wholly 
ex  parte,  with  a view  to  determining  what  amount  the 
plaintiff  should  pay  as  his  share  towards  payment  of  such 
fence ; but  nothing  which  was  done  by  the  City  Commis- 
sioner— even  assuming  it  to  have  any  effect  or  authority 
whatever,  from  the  manner  in  which  it  was  done — made  the 
fence,  which  appears  to  have  been  wholly  erected  upon  the 
defendant’s  line,  the  fence  of  the  plaintiff ; and  moreover 
the  first  count  is,  for  breaking  and  entering  the  plaintiff’s 
close  and  there  breaking  down  and  destroying  the  plain- 
tiff’s fence,  of  which  charge  there  was  no  evidence. 

The  second  count  is  for  breaking  and  entering  the  divi- 
sion or  line  fence  of  the  plaintiff,  bounded  towards  the  east 
by  certain  land  of  the  defendant,  and  towards  the  west  by 
the  close  and  premises  of  the  plaintiff,  and  which  formed 
part  of  the  fence  enclosing  the  occupied  or  improved  land 
of  the  plaintiff. 

Under  the  3rd  sec.  of  ch.  57  of  Consol,  Stat.  U.  C.,  an 
action  might  perhaps  have  been  .sustained  for  the  act  which 
appears  to  have  been  done  by  the  defendant  in  this  case, 
but  the  Act  is  repealed  by  37  Vic.  ch.  25.  O.,  and  no  similar 
provision  is  enacted  in  the  repealing  Statute. 
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The  plaintiff  does  not  appear  to  have  acquired  any 
interest  in  the  old  fence  which,  as  the  evidence  shews,  had 
been  standing  on  the  defendant’s  land,  which — Consol. 
Stat.  U.  C.  ch.  57,  being  repealed — would  give  him  any  cause 
of  action  against  the  defendant  for  his  taking  it  down  and 
putting  up  another  as  he  has  done. 

If  the  plaintiff  wishes  to  have  a new  fence  erected  on  the 
boundary  line  between  him  and  the  defendant,  the  law  is 
open  to  him  to  take  steps,  if  so  advised,  to  make  the 
defendant  bear  his  legal  proportion  of  such  fence. 

I think  that  the  nonsuit  was  right,  and  should  not  be 
disturbed. 

Hagarty  C.  J.,  concurred. 

Rule  discharged. 


Feaver  v.  The  Montreal  Telegraph  Company. 

Disagreement  of  jury — Motion  for  nonsuit — 34  Vic.  ch.  12,  sec.  10,  0. — Con- 
struction of. 

At  the  trial  of  a case,  the  jury  were  directed  to  find  for  plaintiff  or  defen 
dants,  according  to  their  view  of  certain  facts  on  which  the  evidence 
was  contradictory,  reserving  leave  to  move  to  enter  a verdict  for  defen- 
dants or  nonsuit,  in  case  they  should  find  for  the  plaintiff,  but  they 
could  not  agree  and  were  discharged. 

Held,  that  the  Court  could  not  direct  a nonsuit  under  34  Vic.  ch.  12,  sec. 
10,  O.,  for  that  can  be  done  only  when  in  their  opinion  the  Judge  should 
have  nonsuited  at  the  trial. 


This  was  an  action  brought  to  recover  damages  for 
negligence  in  the  transmission  of  a telegraphic  message 
sent  by  the  agent  of  the  plaintiff,  addressed  to  her  at  a 
place  in  the  United  States  called  Wakefield  Depot,  but 
that  through  some  mistake  the  address  instead  of  being 
written  Wakefield  was  written  Wickfield,  to  which  place 
the  message  was  sent.  The  declaration  is  set  out  in  the 
previous  report  of  this  case,  24  C.P.  258. 

21 — VOL.  XXY  C.P. 
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The  cause  was  tried  before  Patterson,  J.,  and  a jury,  at 
Hamilton,  at  the  Fall  Assizes  of  1871. 

It  appeared  that  one  Thomas  Feaver,  on  the  plaintiff’s 
behalf,  and  as  her  agent,  called  at  the  office  of  the  Mon- 
treal Telegraph  Company  at  the  Great  Western  Railway 
depot,  at  Hamilton,  and  wrote  a message  on  a blank  piece 
of  paper,  which  was  copied  by  the  operator  on  one  of  the 
company’s  printed  forms.  At  the  top  of  the  form  there 
was  the  following  notice  printed  : — 

“ Montreal  Telegraph  Company. 

“ Terms  and  conditions  on  which  this  and  all  messages  are 
received  by  this  company. 

“ In  order  to  guard  against  and  correct  as  much  as 
possible  some  of  the  errors  arising  from  atmospheric  and 
other  causes  appertaining  to  telegraphy,  every  important 
message  should  be  repeated,  by  being  sent  back  from  the 
station  at  which  it  is  to  be  received,  to  the  station  from 
which  it  is  originally  sent.  Half  the  usual  price  will  be 
charged  for  repeating  the  message ; and  while  this  company 
in  good  faith  will  endeavour  to  send  messages  correctly 
and  promptly,  it  will  not  be  responsible  for  errors  or  delays 
in  the  transmission  or  delivery,  nor  for  the  non-delivery  of 
repeated  messages,  beyond  two  hundred  times  the  sum 
paid  for  sending  the  message,  unless  a special  agreement 
for  insurance  be  made  in  writing,  and  the  amount  of  risk 
specified  on  this  agreement,  and  paid  at  the  time  of  sending 
the  message.  Nor  will  the  company  be  responsible  for  any 
error  or  delay  in  the  transmission  or  delivery,  or  for  the 
non-delivery  of  any  unrepeated  message , beyond  the 
amount  paid  for  sending  the  same,  unless  in  like  manner 
specially  insured,  and  amount  of  risk  stated  thereon  and 
paid  for  at  the  time.  No  liability  is  assumed  for  errors  in 
c}^pher  or  obscure  messages ; nor  is  any  liability  assumed 
by  this  company  tor  any  error  or  neglect  by  any  other  com- 
pany over  whose  lines  this  message  may  be  sent  to  reach 
its  destination ; and  this  company  is  hereby  made  the 
agent  of  the  sender  of  this  message  to  forward  it  over  the 
lines  extending  beyond  those  of  this  company.  No  agent 
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or  employee  is  allowed  to  vary  these  terms,  or  make  any 
other  or  verbal  agreement ; nor  any  promise  as  to  the 
time  of  'performance ; and  no  one  but  a superintendent  is 
authorized  to  make  a special  agreement  for  insurance. 
These  terms  apply  through  the  whole  course  of  this  mes- 
sage on  all  lines  by  which  it  may  be  transmitted.” 

There  was  also  printed,  above  where  the  message  was 
written,  the  following  words  : — 

“ Send  the  following  message  immediately  without 
repeating  it,  subject  to  the  above  conditions.” 

The  evidence  was  contradictory  as  to  whether  the  author- 
ity of  the  operator  as  the  sender  or  agent  of  the  company 
to  receive  messages,  only  extended  to  messages  written  on 
the  above  form,  and  on  which  the  message  in  question  was 
actually  written  by  the  operator  ; and,  also,  as  to  whether 
the  message  was  written  on  the  form  with  the  assent  of  the 
plaintiff’s  agent,  and  was  only  received  for  transmission 
when  so  written. 

The  evidence  was  also  contradictory  as  to  whether  the 
mistake  in  writing  Wickfield,  instead  of  Wakefield,  was 
the  mistake  of  the  plaintiff’s  agent,  either  in  originally 
writing  it,  or  in  reading  it  to  the  operator;  or  whether  the 
mistake  was  that  of  the  operator  himself,  in  copying  the 
message  from  the  draft  handed  to  him  by  the  plaintiffs’ 
agent. 

At  the  close  of  the  case  the  learned  Judge  charged  the 
jury  as  follows : “ I shall  charge  the  jury  that  there  is 
evidence  that  Thomas  Feaver  acted  as  agent  for  the  plain- 
tiff in  sending  the  despatch.  2.  That  if  the  authority  of 
the  operator  at  the  railway  office  was  only  to  receive  as 
servant  or  agent  of  defendants  messages  written  on  the 
form  supplied  by  the  defendants,  and  on  which  the  message 
was  actually  written  by  the  operator,  or  if  the  message 
was  written  on  that  form  with  the  assent  of  the  plaintiff’s 
agent,  and  was  only  received  for  transmission  when  so 
written,  then  it  was  subject  to  the  condition  protecting  the 
defendants  from  liability.  And  I shall  charge  that  if  the 
mistake  in  writing  ‘ Wickfield’  instead  of ‘Wakefield,’  was 
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the  mistake  of  the  plaintiff’s  agent,  either  by  originally  so 
writing  it  or  from  reading  it  indistinctly  to  the  operator, 
the  plaintiff  cannot  recover ; but  that  if  the  mistake  was 
the  operator’s  mistake  in  copying  the  message  from  the 
original  draft,  the  matter  must  be  treated  as  if  the  message 
as  originally  written  had  been  written  on  the  form.” 

The  learned  Judge  then  added  as  follows : “ In  case  the 
jury  find  for  the  plaintiff,  the  defendants  may  move  to  enter 
a nonsuit  or  verdict  in  their  favour,  in  case  the  Court  shall 
hold  that  upon  all  the  evidence  the  jury  should  have  been 
directed  that  there  was  no  contract  shewn,  except  that 
containing  the  conditions  on  the  railway  form.” 

The  jury  did  not  agree,  and  were  discharged. 

In  Michaelmas  term,  December,  4,  l&7o,J.F.  Smith  obtained 
a rule  nisi , to  enter  a verdict  for  the  defendants,  if  the  Court, 
on  consideration  of  the  whole  case,  should  be  of  opinion  that 
the  verdict  should  have  been  for  them  ; or,  to  enter  a nonsuit, 
pursuant  to  the  leave  reserved,  on  the  following  grounds  : 
1.  That  the  contract  alleged  in  the  declaration  was  not 
proved.  2.  That  the  only  contract  entered  into  was  that 
subject  to  the  printed  conditions  on  the  company’s  form. 

In  this  term,  May  26, 1875,  ilfacTTefcar?,  she  wed  cause.  The 
broad  question  raised  as  to  the  liability  of  telegraph  companies 
in  cases  like  the  present  is  one  of  great  importance  to  the 
business  public.  Under  the  Act  incorporating  the  company, 
10  & 11  Vic.  ch.  83,  large  powers  are  vested  in  the  com- 
pany, and  they  in  return  must  exercise  due  diligence  in 
transmitting  messages  received  by  them,  and  for  any  failure 
to  do  so  they  are  liable.  The  Consol.  Stat.  C.,  ch.  67,  sec. 
14,  would  seem  to  shew  that  they  are  liable.  There  clearly 
could  not  be  a nonsuit ; it  is  shewn  that  the  contract  was 
to  send  a message  to  Wakefield,  and  that  through  the  mis- 
take of  the  operator  in  copying  from  the  draft  handed  to 
him  Wickfield  was  written  instead,  and  the  message  sent 
there.  The  defendants  contend  that  the  plaintiff  is 
bound  by  the  special  conditions  on  the  printed  form,  but 
it  is  not  shewn  that  the  plaintiff’s  agent  had  notice  of  them. 
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At  all  events,  the  plaintiff  is  not  bound  by  the  conditions. 
The  liability  of  telegraph  companies  is  the  same  as  that  of 
common  carriers,  and  they  have  no  power  to  rid  themselves 
by  special  conditions  of  the  public  duties  imposed  upon 
them:  Stevenson  v.  Montreal  Telegraph  Co.,  16  U.  C.  R. 
530.  j 

Rae,  contra.  The  only  question  is,  whether  a nonsuit 
should  now  be  entered,  under  34  Vic.  ch.  12,  0.  There  was 
clearly  no  evidence  to  go  to  the  jury,  and  the  learned  Judge 
should  have  entered  a nonsuit,  but  since,  under  34  Vic.  ch. 
12,  sec.  10,  when  the  jury  disagree  the  Court  have  the  power 
of  giving  the  same  judgment  as  if  the  verdict  had  been 
entered  for  the  plaintiff,  they  can  now  direct  a nonsuit. 
The  evidence  shews  that  the  operator  had  no  authority  to 
receive  the  message,  except  upon  the  terms  of  the  special 
conditions : that  the  operator  was  the  agent  of  the  plain- 
tiff* for  the  purpose  of  sending  the  message ; and  that 
the  mistake  was  that  of  the  plaintiff's  agent  in  writing  the 
draft,  and  not  of  the  operator  in  copying  it.  The  rights  of 
telegraph  companies  are  entirely  different  from  those  of 
common  carriers,  and  there  is  nothing  to  prevent  them  from 
restricting  their  liability  by  special  conditions.  There 
was,  therefore,  no  negligence  on  the  part  of  the  defen- 
dants, and  the  case  should  not  have  been  submitted  to  the 
jury. 

May  29th,  1875.  Ga.lt,  J.,  delivered  the  judgment  of  the 
Court. 

This  application  is  made  under  the  10th  section  of  34 
Yic.  ch.  12,  O.,  which  enacts  : “ In  any  case  where  on  the 
trial  leave  is  reserved  to  move  to  enter  a nonsuit,  or  to  enter 
a verdict  for  the  defendant,  and  the  jury  disagree  and  find 
no  verdict,  the  Court,  on  motion  in  term  pursuant  to  such 
leave,  may  give  the  same  judgment  as  if  a verdict  had  been 
found  for  the  plaintiff.” 

As  I understand  the  forgoing  provision,  it  means  that 
where  on  the  trial  the  learned  Judge  at  the  trial  refuses 
to  nonsuit,  but  reserves  leave  to  move,  the  defendant  may 
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apply  to  enter  a nonsuit  or  verdict,  in  the  same  manner 
and  to  the  same  extent  as  if  a verdict  had  been  found  for 
the  plaintiff. 

Now,  in  this  case  the  learned  Judge  refused  to  nonsuit 
on  the  ground  that  the  evidence  was  contradictory  as  to 
the  facts  on  which  the  nonsuit  was  prayed,  and  left  the 
case  to  the  jury,  with  a direction  to  find  a verdict  for  the 
defendants  if  they  believed  that  the  case  made  by  the 
defendants,  as  to  the  manner  in  which  the  message  in 
question  was  delivered  to  them,  was  established. 

It  is  quite  clear  that  the  learned  Judge  did  not  feel 
himself  at  liberty  to  direct  a verdict,  or  to  enter  a nonsuit, 
until  this  fact  had  been  established,  and  the  same  difficulty 
presents  itself  to  us. 

We  are  unable  to  say  whether  the  case  made  by  the 
plaintiff  ot  by  the  defendants  is  the  true  one,  and  conse- 
quently we  cannot  interfere.  Before  we  could  direct  either 
a verdict  for  the  defendants  or  a nonstdt,  we  must  be 
satisfied  that  the  message  miscarried  through  the  neglect 
or  mistake  of  the  plaintiff’s  agent,  or  that  with  the  assent 
of  the  plaintiff’s  agent  the  message  was  sent  subject  to 
such  conditions  as  would  exonerate  the  defendants  from  all 
liability.  The  jury  were  unable  to  agree  on  this  point, 
and  were  discharged. 

In  cases  under  the  statute,  we  think  that  the  Court  can 
interfere  only  when,  in  their  opinion,  the  Judge  ought  to 
have  nonsuited,  and  not  when  the  Judge  could  not  properly 
nonsuit  until  some  particular  state  of  facts  had  been 
established  to  his  satisfaction. 


Rule  discharged. 


FIELD  V.  M ARTHUR. 
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Field  y.  McArthur. 

Married,  woman — Action  against — Pleading. 

In  an  action  against  a married  woman  on  a promissory  note  it  is  sufficient 
to  plead  merely  that  the  note  was  made  before  the  passing  of  35  Vic. 
ch.  16,  0.,  and  that  she  was  then  married,  without  regarding  the  fact  of 
her  having  separate  estate  and  having  contracted  the  debt  on  the  faith 
of  it ; but  such  matters  are  the  subject  of  a replication. 

Declaration,  on  a promissory  note  for  $160,  made  by 
the  defendant,  dated  the  1st  of  April,  1870.  The  common 
counts  were  added. 

Fourth  plea  to  the  whole  declaration : that  the  time  of 
making  the  alleged  promissory  note  and  of  contracting  the 
alleged  debts  was  before  the  passing  of  an  Act  to  extend 
the  rights  of  property  of  married  women,  known  as  “ The 
Married  Womens  Property  Act  1872  and  at  the  said 
time  the  defendant  was  and  still  is  the  wife  of  one  James 
McArthur. 

Demurrer:  that  the  plea  admits  the  contracts;  and  that  the 
Statute  mentioned  in  the  plea  applies  as  well  as  to  contracts 
entered  into  before  the  Act  as  to  those  subsequently  made. 

June  1st,  1875,  M.  C.  Cameron,  Q.C.,  for  the  plaintiff  (a). 
The  plaintiff  has  the  right  to  sue.  He  contracts  with  the 
defendant  without  any  knowledge  of  her  being  a married 
woman,  and  if  she  desires  to  avail  herself  of  the  defence  of 
coverture  she  must  set  out  in  her  plea  all  the  circum- 
stances constituting  such  a defence”  and  especially  as 
are  particularly  within  her  own  knowledge  : Merrick  v. 
Sherwood , 22  C.  P.  467 ; Steels  v.  Hullman,  33  U.  C.  It.  471. 

Arnoldi  contra.  In  order  to  render  a married  woman 
liable  on  a contract  made  by  her,  she  must  have  separate 
estate,  and  must  contract  with  reference  to  that  separate 
estate,  and  credit  must  be  given  her  on  the  faith  of  it — in 
fact  it  must  be  her  separate  contract  or  engagement.  It  is 
a good  defence  merely  to  shew  that  the  defendant  is  a 


(a)  Argued  during  term  before  Galt,  J.,  alone. 
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married  woman,  and  it  then  rests  upon  the  plaintiff  to  shew 
that  under  the  peculiar  circumstances  of  the  case,  as  coming 
within  the  provisions  of  “The  Married  Women’s  Property 
Act  1872,”  35  Vic.,  ch.  16,  she  cannot  avail  herself  of  this 
defence.  The  Act,  however,  would  not  apply  in  this  case, 
as  the  notes  and  debts  were  made  and  entered  into  before 
its  passing. 


June  18th,  1875.  Galt,  J. — The  question  raised  by 
the  demurrer  in  this  case,  is  whether  in  an  action  brought 
against  a married  woman  it  is  necessary  that  in  the  plea 
averring  that  she  is  a married  woman  she  should  also  aver 
that  she  has  no  separate  estate,  and  also  that  the  debt  was 
not  contracted  by  her  on  the  faith  of  her  separate  estate 
and  for  her  own  benefit,  or  whether  the  grounds  relied  on 
for  establishing  her  liability  should  not  be  replied  by  the 
plaintiff. 

The  latter  course  appears  to  be  the  proper  one.  The 
plea  is  a good  answer  primd  facie  to  the  declaration,  and 
if  there  are  any  circumstances  which  would  deprive  the 
defendant  of  the  protection  afforded  by  her  coverture,  they 
should  be  stated  affirmatively  by  the  plaintiff.  This  was 
the  course  pursued  in  the  case  of  Steels  v.  Hullman , 33 
U.  C.  P.  471. 

The  judgment  on  the  demurrer  will  therefore  be  for  the 
defendant. 


Judgment  for  defendant  (a). 


(a)  See  Hancock  v.  DeNiceville,  Weekly  Notes,  204 — Lush,  J.,  Nov.  20, 
1875. 
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Notice  of  assessment — Alteration  without  notice  by  Court  of  Revision — Liability. 

The  plaintiffs,  being  persons  liable  to  assessment,  were  served  by  the 
assessors  with  a notice  in  the  form  prescribed  by  the  Assessment  Act, 
32  Vic.  ch.  36,  O.,  that  they  were  assessed  for  1874  at  the  sura  of 
$20,900  ; and  without  any  further  or  other  notice  being  served  on 
them,  they  were  enteted  on  the  assessment  roll  as  finally  revised  by 
the  Court  of  Revision  as  assessed  at  $43,400  : Held , that  they  were 
not  liable  for  the  rate  calculated  on  this  last  named  sum. 

Replevin  : for  certain  goods  and  chattels  of  the  plaintiffs. 
Avowry : that  before  and  at  the  time  when,  &c.,  the 
above  named  plaintiffs,  Robert  Nicholls  and  William  Hall, 
as  and  being  residents  of  and  carrying  on  business  within 
the  municipality  of  the  town  of  Peterborough,  as  co-partners 
under  the  name  and  style  of  Nicholls  & Hall,  were  the 
owners  of  certain  real  and  personal  property,  and  in 
receipt  and  enjoyment  of  a certain  taxable  income,  in 
respect  of  all  which  they  were  as  such  co-partnership  firm 
as  aforesaid  duly  assessed  by  the  assessors  for  the  said 
municipality  of  the  Town  of  Peterborough,  for  the  year 
1874,  in  and  upon  the  assessment  roll  of  the  said  munici- 
pality for  the  said  last  mentioned  year,  at  the  sum  of 
$43,400,  which  said  assessment  roll  was  delivered  by  the 
assessors  for  the  said  corporation  of  the  town  of  Peter- 
borough to  the  clerk  of  the  said  municipality,  completed 
and  added  up,  with  the  certificates  and  affidavits  by  law 
required  thereto  attached,  on  the  28th  April,  1874;  and  the 
clerk  of  the  said  municipality  thereupon  filed  the  same  on 
the  18th  June,  1874,  and  the  said  assessment  roll  remained 
upon  file  in  the  office  of  the  said  clerk  after  the  said  date, 
and  was  open  to  the  inspection  of  all  the  householders, 
tenants,  and  freeholders,  residents,  owners,  or  in  possession 
of  property  in  the  said  municipality.  And  the  defendant 
avers  that  such  proceedings  were  had  by  and  before  the 
Court  of  Revision  for  the  said  municipality  that  the  said 
assessment  rolls  were  on  the  24th  July,  1874,  finally 
revised  by  the  said  Court  of  Revision  ; and  the  clerk  of  the 
said  municipality,  on  the  said  last  mentioned  day,  certified 
22 — vol.  xxv  c.p. 
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the  said  rolls  as  finally  revised.  :And  the  defendant 
further  avers  that  in  respect  of  such  assessment  there  was 
due  and  owing  by  the  said  plaintiffs,  Robert  Nicholls  and 
William  Hall,  as  such  co-partnership  firm  as  aforesaid, 
certain  rates  and  taxes,  duly  fixed  and  determined  by  by- 
law of  the  said  municipality  of  the  town  of  Peterborough, 
amounting  to  the  sum  of  $672.70 : that  in  the  collector’s 
roll  for  the  said  municipality  of  the  town  of  Peterborough, 
for  the  said  year  1874,  duly  made  out  and  delivered  by  the 
clerk  of  the  said  municipality  to  the  defendant,  as  and 
being  the  duly  authorized  collector  of  municipal  taxes  for 
the  said  municipality  for  the  said  last  named  year,  the  said 
plaintiffs  Robert  Nicholls  and  William  Hall,  as  such  co- 
partnership firm  as  aforesaid,  were  and  appeared  duly  rated 
in  respect  of  the  said  assessment  at  and  . chargeable  with 
the  said  sum  of  $672.70,  as  and  being  their  municipal  taxes 
for  the  said  municipality  for  the  said  year : that  the 
defendant  thereafter,  as  and  being  such  collector  as  afore- 
said, duly  demanded  payment  of  the  said  taxes  as  required 
by  the  statute  in  that  behalf,  and  the  said  taxes  remaining 
unpaid  for  a period  of  fourteen  days  after  such  demand,  the 
defendant  thereupon  seized  and  took  the  said  goods  and 
chattels  as  a distress  for  the  said  taxes  so  remaining  unpaid, 
the  said  goods  and  chattels  then  being  in  the  possession  of 
the  said  plaintiffs  Robert  Nicholls  and  William  Hall ; 
wherefore  the  defendant'  well  avows  the  taking  of  the 
said  goods  as  a distress  for  the  said  taxes  so  remaining 
unpaid. 

Second  plea  to  the  avowry:  that  the  said  assessors,  in  pur- 
suance of  the  statute  in  that  behalf,  before  the  completion 
of  their  roll,  left  for  the  said  Nicholls  and  Hall,  at  their 
place  of  business  within  the  said  town  of  Peterborough,  a 
notice  of  the  sum  at  which  their  real  and  personal  property 
had  been  assessed,  whereby  they  were  notified  that  they 
had  been  assessed  for  the  said  year  in  the  sum  of  $5,400, 
value  of  real  property ; the  sum  of  $2,500,  value  of 
personal  property,  other  than  income  ; the  sum  of  $13,000, 
taxable  income  ; $15,500,  total  value  of  personal  property 
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and  taxable  income,  and  the  sum  of  $20,900,  total  value  of 
real  and  personal  property  and  taxable  income  ; and  the  said 
Nicholls  and  Hall  being  satisfied  with  the  assessment  so 
notified  to  them,  and  not  receiving  any  notice,  and  having 
no  knowledge  that  they  were  assessed  otherwise  than  as 
set  out  in  the  said  notice,  until  after  the  said  assessment  roll 
became  confirmed,  as  in  the  said  avowry  mentioned,  were 
deprived  of  their  right  to  appeal  against  the  assessment  in 
the  said  avowry  mentioned.  And  the  plaintiffs  aver  that 
the  said  Nicholls  & Hall  were  ready  and  willing  to  pay 
taxes  for  the  said  year  upon  the  said  sum  of  $20,900,  and 
before  the  said  distress  tendered  the  sum  of  $323.95,  being 
the  full  amount  of  taxes  properly  chargeable  under  the  by- 
laws of  the  "said  town  of  Peterborough  in  respect  of  the 
the  said  sum  of  $20,900,  so  notified  to  them  as  aforesaid, 
to  the  said  defendant,  who  refused  the  same. 

Third  plea  to  the  avowry  : that  the  said  Nicholls  & Hall 
were  assessed,  not  as  in  the  said  avowry  mentioned,  but  for 
the  sum  of  $20,900,  in  respect  of  their  real  and  personal 
property,  and  that  their  being  so  assessed  was  by  the  said 
assessors  duly  notified  to  them  in  pursuance  of  the  statute 
in  that  behalf ; and  thereafter,  without  the  knowledge  of 
the  said  Nicholls  & Hall,  and  without  any  notice  to  them 
thereof,  the  said  assessors  altered  and  changed  their  said 
assessment  from  $20,900  to  the  said  sum  of  $43,400,  and 
returned  their  said  assessment  roll  so  altered  and  changed 
to  the  clerk  of  the  said  town  of  Peterborough,  and  the 
said  Nicholls  & Hall,  having  no  knowledge  of  the  said 
alteration  until  the  payment  of  taxes  on  the  said  sum  of 
$43,400  was  demanded  of  them  by  the  said  defendant, 
were  deprived  of  all  opportunity  of  objecting  to  the  said 
alteration  and  charge  by  appeal  to  the  Court  of  Revision, 
but  were  ready  and  willing  to  pay  taxes  under  the  said  by- 
laws on  the  sum  of  $20,900  so  assessed  against  and  notified 
to  them  as  aforesaid,  being  equal  to  the  sum  of  $323.95,  and 
tendered  the  said  sum  before  the  said  distress  to  the  said 
defendant,  who  refused  the  same. 

The  defendant  demurred  to  these  pleas,  on  the  grounds  : 
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1.  That  the  said  pleas  are  no  answer  in  law.  2.  That  the 
said  pleas  admit  that  the  said  assessment  roll  was  finally 
revised  and  confirmed  as  in  the  said  avowry  mentioned, 
and  seek  to  set  up  a defect  or  error  committed  by  the 
assessors  in  or  with  regard  to  the  said  roll,  and  that  this 
cannot  be  done. 

On  April  27th,  1875,  the  case  came  on  for  argument 
before  Wilson,  J.,  when  by  the  consent  of  the  parties  an 
order  was  made  transferring  it  to  the  full  Court. 

May  25,  1875.  Bethune,  for  the  demurrer.  This  case 
is  governed  by  the  61st  section  of  the  Assessment  Act, 
32  Vie.  ch.  36,  O.,  by  which  the  roll  as  finally  passed  by 
the  Court  of  Revision,  subject  to  appeal  to  the  County 
Judge,  is  to  be  binding  on  all  parties,  notwithstanding 
any  defect  or  error  committed  in  or  with  regard  to  such 
roll.  Then  sec.  50  provides  for  the  roll  being  delivered 
to  the  clerk  of  the  municipality,  which  he  is  to  file, 
and  it  is  to  remain  open  to  all  the  ratepayers.  The 
object  is  to  enable  the  persons  to  examine  the  roll,  and  if 
dissatisfied  to  appeal.  It  was  the  duty  of  the  plaintiffs  to 
have  examined  the  roll,  and  not  having  done  so  the  roll  is 
conclusive,  and  cannot  now  be  questioned.  It  makes  no 
difference  whether  the  mistake  arose  in  the  adding  up  of 
the  various  sums  in  the  columns,  or  whether  it  be  a wilful 
and  wrong  entry  upon  the  roll  made  by  the  assessors  of 
larger  amounts  than  they  had  notified  to  the  plaintiffs,  the 
section  being  strong  enough  to  include  an  increase  made 
by  the  Court  of  Revision  even  fraudulently ; and  the 
plaintiffs’  remedy  is  by  an  action  against  the  municipality : 
Regina  ex  rel.  Ford  and  Gottingham,  1 U.  C.  L.  J.  N. 
S.  216 ; Scragg  v.  Corporation  of  London,  26  U.  C.  R. 
263 ; Corporation  of  Toronto  v.  Great  Western  R.  W.  Co., 
25  U.  C.  R.  570 ; McCarrall  v.  Watkins,  19  U.  C.  R.  248 ; 
Harrison' s Mun.  Man.,  3rd  ed.,  562-576.  There  are  a num- 
ber of  decisions  in  which  the  revised  roll  was  held  not 
conclusive,  but  there  it  was  so  held  because  the  matters 
in  question  were  not  within  the  jurisdiction  of  the  Court  of 
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Revision;  but  in  all  cases  where  the  Court  has  jurisdiction 
the  roll  has  been  held  conclusive  : Great  Western  R.  W.  Co. 
v.  Rouse , 15  U.  C.  R.  168;  Municipality  of  London  v. 
Great  Western  R.  W Co.,  17  U.  C.  R.  262  ; Shaw\.  Shaw , 
12  C.  P.  456  ; Corporation  of  Berlin  v.  Grange,  1 E.  & A. 
285  ; and  there  is  no  question  but  that  this  matter  was 
within  their  jurisdiction.  Municipality  of  London  v. 
Great  Western  R.  W.  Co.,  17  U.  C.  R.  262,  would  seem  to 
shew  that  there  must  be  notice,  but  when  this  case  was 
decided  the  Court  of  Revision  had  not  power  to  make  any 
change  in  the  roll  unless  where  there  was  an  appeal,  but 
the  law  has  since  been  changed. 

Harrison,  Q.C.,  contra.  It  is  quite  clear  that  the  notice 
of  the  assessed  value  of  the  property  is  essential,  and  that 
the  corporation  are  bound  by  the  value  contained  in  such 
notice.  Sec.  48  expressly  requires  the  assessors  to  give 
notice  of  the  value  at  which  the  property  is  assessed. 
Schedule  B.  gives  the  form  of  the  notice,  which  contains 
the  same  columns  as  the  assessment  roll,  and  is  in  fact  a 
mere  transcript  of  the  roll,  and  in  the  last  column  the  date 
of  deli  vering  or  transmitting  the  notice  is  to  be  given ; and 
sec.  49  requires  the  assessors  to  make  oath  or  affirmation 
of  the  contents  of  the  roll,  and  that  the  date  of  the  delivery 
or  transmitting  the  notice  under  sec.  48  is  in  every  case 
truly  and  gorrectly  stated  in  the  roll.  The  whole  object  of 
the  notice  is  to  inform  the  party  of  the  amount  of  his 
assessment,  so  that  if  dissatisfied  he  may  appeal.  The 
notices  at  the  foot  of  the  assessment  slip  and  the  one 
endorsed  on  the  back,  clearly  shew  this ; and  the  language 
used  by  Robinson,  C.  J.,  in  Municipality  of  London 
v.  Great  Western  R.  W.  Co.,  16  U.  C.  R.  500,  in  speaking 
of  the  notice  under  sec.  26  of  the  then  Assessment  Act,  sec. 
33  of  the  present  one,  is  in  point : “And  neither  by  distress, 
nor  by  the  action  under  the  45th  clause,  can  a ratepayer, 
we  think,  be  compelled  to  pay  a tax  of  which  such  notice 
has  not  been  given  to  him  as  the  law  has  provided,  in  order 
to  give  him  the  opportunity  to  appeal  under  the  26th  and 
subsequent  clauses.”  See  also  Municipality  of  London  v. 
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Great  Western  R.  W.  Co.,  17  U.  C.  R.  262 ; Scragg  v. 
Corporation  of  London,  26  U.  C.  R.  263;  Harrison's  Mun. 
Man.,  3rd  ed.,  559-576.  Moreover,  the  rule  of  law  is,  that 
a person  to  be  affected  by  a judicial  proceeding  must  have 
notice,  unless  the  Legislature  have  expressly  done  away 
with  it,  and  that  this  must  be  expressly  done  and  cannot 
be  presumed : Capal  v.  Child,  2 C.  & J.  558 ; Regina  v. 
Cheshire  Lines  Committee,  L.  R.  8 Q.  B.  344  ; Bullen  v. 
Moodie,  13  0.  P.  126 ; and  the  proceeding  in  question  was 
clearly  a judicial  proceeding. 

June  18,  1875,  Gwynne,  J.,  delivered  the  judgment  of 
the  Court. 

The  question  which  arises,  and  was  argued  upon  the 
demurrers  in  this  case,  is,  whether  or  not,  where  a person 
liable  to  assessment  is  served  by  the  assessors  of  a muni- 
cipality with  a notice  of  assessment  in  the  form  prescribed 
by  the  48th  sec.  of  32  Vic.  ch.  36,  as  follows  : — 


Total  value  of  real  property  $5,400  00 

Value  of  personal  property  other  than  income...  2,500  00 

Taxable  income 13,000  00 

Total  value  of  personal  property  and  taxable 

income 15,500  00 

Total  value  of  real  and  personal  property  and 

taxable  income  20,900  00 


and  who  has  had  no  other  notice  of  assessment  what- 
ever served  upon  him,  and  who,  finding  no  fault  with  that 
assessment,  does  not  appeal,  but  who,  nevertheless,  in  the 
column  in  the  assessment  roll,  as  finally  revised  by  the 
Court  of  Revision  appropriated  for  “Total  value  of  real  and 
personal  property  and  taxable  income,”  is  entered  as 
assessed  at  the  sum  of  $43,400,  can  be  compelled  to  pay  the 
rate  calculated  upon  this  latter  amount,  instead  of  that 
calculated  upon  the  sum  of  $20,900,  of  which  alone  the 
party  had  any  notice. 

Whether  this  difference  in  the  total  amount  so  entered 
upon  the  roll  from  that  as  shewn  on  the  assessment  slip 
served  upon  the  party,  arose  by  mere  inadvertence  and 
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error  in  the  addition  of  the  several  particulars  in  the  other 
columns,  or  by  reason  of  some  wrongful  increase  made  to 
the  said  several  particulars  constituting  the  sum  total,  or  to 
some  of  them,  by  the  assessors  without  the  knowledge  of 
the  parties  sought  to  be  charged,  does  not  appear ; and  it  is 
contended  upon  behalf  of  the  defendant  that  it  is  a matter 
of  no  consequence  whether  or  not  it  be  merely  an  error  in 
addition,  or  whether  it  be  a wilful  and  wrongful  entry  upon 
the  roll  made  by  the  assessors  of  larger  amounts  than  they 
had  notified  the  party  of  his  being  assessed  for,  the  conten- 
tion being  that  the  sum  of  $43,400  being  the  amount  on 
the  roll  when  finally  passed  by  the  Court  of  Revision,  that 
amount  is  the  amount  for  which  by  force  of  fhe  61st  sec.  of 
the  Act  the  party  is  liable,  although  he  had  never  any 
notice  whatever  of  being  assessed  at  such  amount,  or  at 
any  other  amounts  than  those  mentioned  on  the  assessment 
served  upon  him  by  the  assessors. 

In  short,  it  is  contended  that  all  parties  liable  to  assess- 
ment, in  order  to  protect  themselves  against  wrongful  and 
fraudulent  entries  made  on  the  roll,  must  themselves  per- 
sonally inspect  the  roll,  in  order  to  see  whether  the  assessors 
have  not  committed  the  fraud  and  perjury  of  returning 
them  upon  the  roll  as  assessed  at  greater  amounts  than 
those  mentioned  in  the  assessment  slips  served  upon  them. 

Indeed  the  inspection  would  afford  but  little  protection, 
for  the  contention  of  the  defendant  extends  so  far  as  to 
insist  that  if  the  Court  of  Revision  itself  should  fraud- 
ulently increase  the  amounts  entered  upon  the  roll  without 
giving  any  notice  to  the  parties  thereby  sought  to  be 
charged,  the  efficacy  of  the  61st  section  is  such  as  to  give 
no  remedy  to  the  parties  aggrieved,  unless  it  be  by  way  of 
action  after  payment  of  the  full  amount  so]  wrongfully 
taxed  against  them. 

If  this  contention  of  the  defendant  be  well  founded, 
then  certainly  the  law  sanctions  a most  grievous  outrage, 
and  one  of  infinitely  greater  magnitude  than  any,  as  I 
apprehend,  that  could  have  been  present  to  the  mind  of 
Mr.  Justice  Burns,  when  in  London  v.  Great  Western  It. 
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W.  Co.,  17  U.  C.  R.  262,  he  makes  use  of  the  following 
language,  at  p.  266  : “ If  people  were  obliged  to  submit  to  an 
arbitrary  mode  of  making  the  assessment,  and  so  compelled 
to  go  to  the  Court  of  Revision  for  redress,  rather  than  take 
the  opinion  of  the  law  Courts  upon  the  illegal  acts  of  the 
assessor,  it  might  lead  to  great  inconvenience  and  hard- 
ship, besides  holding  the  door  open  to  injustice  being 
perpetrated  by  assessors.” 

It  appears  to  me  that  the  power  of  assessment  and  tax- 
ation conferred  upon  municipal  corporations  is  a judicial 
function,  which  must  be  exercised  in  the  manner  in  which 
all  judicial  functions  are  exercised.  Notice  to  a party  to 
be  affected  by  a judicial  proceeding  is  in  all  cases  the  very 
foundation  of  jurisdiction.  The  general  rule,  as  laid  down 
by  Blackburn,  J.,  in  The  Queen  v.  Cheshire  Lines  Com- 
mittee, L.  R.  8 Q.  B.  344,  at  p.  348,  is  that  “ every  man  before  a 
decision  is  given  against  him  in  a judicial  proceeding  is 
entitled  to  be  heard,  although  the  Legislature  may  by 
enactment  * * authorize  a proceeding  ex  parte.  This, 

however,  cannot  be  presumed.” 

So  far  from  authorizing  anything  being  done  ex  parte  in 
this  proceeding  by  way  of  assessment,  which  is  to  result  in 
determining  by  way  of  a judgment  against  every  taxable 
person  the  amount  of  his  assessment  upon  which  a rate  may 
be  levied  against  him,  the  Legislature  has  very  plainly  pre- 
scribed the  mode  in  which  the  authority  shall  be  exercised 
in  order  to  be  binding  upon  the  parties  to  be  affected  by  the 
judgment. 

The  8th  section  of  the  Act  prescribes  that  the  municipal, 
local,  or  direct  taxes,  shall  be  levied  equally  upon  the  whole 
ratable  property,  real  and  personal,  of  the  municipality, 
according  to  the  assessed  value  of  such  property. 

The  19  th  sec.  provides  for  the  appointment  of  assessors 
to  assess  such  property. 

The  21st  and  following  sections  prescribe  the  duties  of 
these  assessors,  namely,  that  he  shall  prepare  an  assessment 
roll  in  a prescribed  form,  containing  columns  for  the  several 
matters  required  to  be  entered  therein ; and  he  is  directed 
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to  insert  in  column  13  the  total  value  of  real  property  of 
each  person  assessed ; in  column  14  the  value  of  personal 
property,  other  than  income  ; in  column  15,  the  taxable 
income  ; in  column  16,  the  total  value  of  personal  property 
and  taxable  income : and  in  column  17,  the  total  value  of 
real  and  personal  property  and  taxable  income. 

Then  by  sec.  48  it  is  prescribed  that  “ Every  assessor, 
before  the  completion  of  his  roll,  shall  leave  for  every  party 
named  thereon,  resident  or  domiciled,  or  having  a place  of 
business  within  the  municipality,  and  shall  transmit  by 
post  to  every  non-resident  who  shall  have  required  his 
name  to  be  entered  thereon,  and  furnished  his  address  to 
the  clerk,  a notice  of  the  sum  at  which  his  real  and 
'personal  property  has  been  assessed,  according  to  Schedule 
B,  and  shall  enter  on  the  roll  opposite  the  name  of  the 
party,  the  time  of  delivering  or  transmitting  such  notice. 

The  Schedule  B,  in  the  form  of  which  the  notice  is 
directed  to  be,  is  supplied  with  columns  precisely  as  by 
the  21st  sec.  is  prescribed  for  the  assessment  roll.  The 
columns  13,  14,  15,  16,  and  17,  and  indeed  all  the  columns 
in  the  schedule,  are  identical  with  the  columns  prescribed 
for  the  roll.  In  fact  the  notice  is  a literal  transcript  of 
the  roll,  in  so  far  as  each  person  served  with  the  notice  is 
individually  concerned.  The  notice  has  subjoined  to  it  a 
note  addressed  to  the  party  upon  whom  it  is  served,  as 
follows  : 

“ Take  notice,  that  you  are  assessed  as  above  specified , for 
the  year  18  , under  the  statutes.  If  you  deem  yourself 

overcharged,  or  otherwise  improperly  assessed,  you  or  your 
agent  may  notify  the  clerk  of  the  municipality  in  writing 
of  such  overcharge  or  improper  assessment,  within  fourteen 
days  after  this  notice  has  been  left  with  you  {a),  and  your 
complaint  shall  be  tried,  in  conformity  with  the  provisions 
of  the  Statutes,  by  the  Court  of  Revision  for  the  Munici- 
pality of .” 

This  notice  is  absolutely  essential,  as  it  seems  to  me,  to 


(a)  See  37  Vic.  ch.  19,  sec.  20. 
23 — vol.  xxv  c.p. 
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the  validity  of  the  assessment ; it  is  the  foundation  upon 
which  the  assessment  rests.  It  is,  in  fact,  the  assessment 
itself,  of  which  the  roll  subsequently  completed  is  the 
judicial  record.  It  is  the  appointed  proceeding  whereby, 
in  the  event  of  the  party  notified  not  availing  himself  of 
the  right  of  appeal  given  to  him  by  the  statute,  or  in  the 
event  of  the  appeal  being  decided  against  him,  he  shall 
become  judicially  bound  to  the  amount  named  in  the 
assessment  slip,  so  served  upon  him. 

So  plainly  does  the  Legislature  point  out  that  it  regards 
this  as  the  foundation  of  the  record,  which  is  intended  to 
be  made  binding  upon  the  parties  liable  to  be  assessed, 
that  not  only  does  sec.  48  prescribe  that  the  date  of  the 
delivery  of  such  notice  to  the  party  to  be  affected  by  it 
shall  be  entered  b}  the  assessors  upon  the  roll  subsequently 
completed  by  them  ; but  sec.  49  prescribes  that  in  an  affida- 
vit accompanying  the  roll  the  assessor  shall  upon  oath 
declare  that  “ the  date  of  delivery  or  transmitting  the 
notice  required  by  sec.  48  of  the  Assessment  Act  is  in 
every  case  truly  and  correctly  stated  in  the  roll 

The  intention  of  the  whole  proceeding  is,  that  the  iden- 
tical matter  contained  in  the  assessment  slip,  served  upon 
the  party  to  be  affected  thereby,  shall  verbatim  et  literatim 
be  truly  set  out  upon  the  roll,  which  is  intended  to  serve 
as  a judicial  record  of  what  the  notices  served  contained. 

It  is  such  an  assessment  roll,  so  completed  and  added  up, 
with  the  certificates  and  affidavits  attached,  that  is  referred 
to  in  the  50th  sec.,  and  which  is  brought  under  the  view  of 
the  Court  of  Revision ; and  it  is  such  a roll,  when  finally 
passed  by  the  Court  of  Revision,  which,  by  the  61st  section, 
it  is  declared  shall  be  “ valid  and  bind  all  parties  con- 
cerned, notwithstanding  any  defect  or  error  committed  in 
or  with  regard  to  such  roll,  except  in  so  far  as  the  same 
may  be  further  amended,  on  appeal  to  the  Judge  of  the 
County  Court.” 

In  short,  as  it  appears  to  me,  the  object  of  the  61st  sec. 
is  simply  to  declare  that  a roll  made  up  as  the  Act 
prescribes — that  is,  as  a transcript  of  the  several  assessment 


NICHOLLS  ET  AL.  V.  CUMMING. 


179 


slips  served  upon  the  parties  thereby  charged — shall,  after 
being  passed  by  the  Court  of'Revision,  be  no  longer  subject 
to  any  appeal  save  only  appeals  from  the  Court  of  Revision 
to  the  County  Court  J udge,  but  shall  then  operate  as  a final 
judgment  against  the  several  parties  to  the  amounts  for 
which  they  have  been  so  severally  assessed,  subject  always 
to  such  exceptions  as  are  involved  in  Shaw  v.  Shaw , 12  C. 
P.  456,  and  Municipality  of  London  v.  Great  Western  R . 
W.  Co.,  16  IJ.  C.  R.  500,  17  U.  C.  R.  262. 

The  Legislature  never  could  have  contemplated  such 
manifest  injustice  as  is  involved  in  the  argument  addressed 
to  us  on  behalf  of  the  defendant,  nor  do  I think  the 
language  of  the  Act  is  fairly  open  to  such  a construction. 

J udgment  will  be  for  the  plaintiffs  on  the  demurrers. 

Judgment  for  plaintiffs. 


180 


COMMON  PLEAS,  EASTER  TERM,  38  VIC.,  1875. 


Chambers  v.  Unger, 

Sheriff’s  sale — Defects  in  -process — Judgment — Estoppel. 

In  ejectment  where  defendant  claimed  under  a sheriff’s  deed  on  an  execu- 
tion against  lands,  it  appeared  that  a ji.  ja.  was  returned  lands  on 
hand,  and  a ven.  ex.  issued,  to  which  there  was  a return  that  the 
sheriff  had  made  £41,  and  no  further  lands.  An  alias  ven.  ex.  then 
issued,  reciting  a ji.  fa.  goods,  and  a return  thereto  of  goods  ou  hand 
for  want  of  buyers,  and  commanding  the  sheriff,  as  he  had  before  been 
commanded,  to  sell  the  lands  by  him  in  form  aforesaid  taken.  The 
sheriff  afterwards,  in  1854,  executed  a deed,  reciting  that  he  had  seized 
the  land  in  question  under  the  ven.  ex .,  and  sold  it  to  S.,  to  whom  he 
conveyed. 

Held , that  the  sale  could  not  be  supported, -and  the  sheriff’s  deed  passed 
nothing,  for  the  proceedings  shewed  that  this  land  had  not  been  seized 
or  advertised  up  to  the  return  of  the  first  ven.  ex.,  and  that  there  was 
no  ji.  fa.  lands  which  could  warrant  the  second  ven.  ex. 

It  appeared  that  the  purchaser  from  S.  had  sued  the  present  plaintiff  in 
trespass,  to  which  the  present  plaintiff  pleaded  not  guilty,  and  that  the 
land  was  not 'his,  the  plaintiff's,  and  had  in  1862  obtained  a verdict  and 
judgment  on  the  issue  joined  on  these  pleas. 

Held , that  the  plaintiff  was  not  estopped  by  the  judgment,  for  the  record 
alone  would  not  shew  that  the  title  set  up  by  the  plaintiff  here  was  set 
up  and  determined  upon  there,  which  it  was  for  the  defendant,  relying 
upon  the  estoppel  to  prove ; and  the  plaintiff’s  evidence  in  this  action 
shewed  that,  in  that  case,  he  did  not  attempt  to  dispute  this  defendant’s 
right  to  possession,  because  the  title  was  then  in  another  person. 
Chambers  v.  Dollar , 29  U.  C.  R.  599,  distinguished,  because  the  infer- 
ence drawn  there  from  the  evidence  had  been  displaced  by  the 
evidence  here. 

Qucere,  whether  a defendant  in  ejectment  can  set  up  title  in  himself  by 
estoppel  without  asserting  it  in  his  notice. 

This  was  an  action  of  ejectment  brought  to  recover  pos- 
session of  the  east  half  of  lot  22,  in  the  5th  concession  of 
the  township  of  Fredericksburgh. 

The  plaintiff,  in  virtue  of  an  order  obtained  by  him,  set 
up  three  modes  of  claim  of  title  as  follows  : 

First  mode. — 1.  Letters  Patent  from  the  Crown  to  Darius 
Dunham;  2.  Deed  from  E.  F.  Dunham,  heir-at-law  of 
Darius  Dunham,  to  James  Chamberlain  ; 3.  Deed  from 
James  Chamberlain  to  Timothy  Chambers ; 4.  Deed  from 
Timothy  Chambers  to  the  plaintiff. 

Second  mode. — 1.  Deed  from  Timothy  Chambers  to  Philip 
Chambers  ; 2.  Deed  from  Philip  Chambers  to  the  plaintiff’. 

Third  mode. — 1.  Deed  from  James  Chamberlain  to  Philip 
Chambers;  2.  Deed  from  Philip  Chambers  to  the  plaintiff. 
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The  defendant,  besides  denying  the  plaintiff’s  title, 
claimed  title  in  himself,  under  a deed  in  fee  simple,  from 
George  Arthur  Stevenson  to  the  defendant. 

The  cause  was  tried  before  Hagarty,  C.  J.,  at  Belleville, 
at  the  Fall  Assizes  of  1874. 

The  facts  so  far  as  material  are  set  out  in  the  judgment: 

The  learned  Chief  Justice  entered  a verdict  for  the 
defendant. 

In  Michaelmas  term,  November  18th,  1874.  T.  Ferguson 
obtained  a rule  nisi  to  set  aside  the  verdict  for  the  defen- 
dant and  to  enter  a verdict  for  the  plaintiff,  on  the  grounds : 
1.  That  the  plaintiff  shewed  a good  title  by  deeds  from  the 
patent  to  him ; 2.  The  defendant  though  setting  up  title 
by  estoppel  by  matter  of  record,  upon  an  issue  not  neces- 
sarily bringing  title  in  question,  was  met  by  evidence, 
which  shewed  that  the  title  was  not,  in  fact,  tried  in  the 
said  cause;  3.  At  the  time  of  this  trial  and  recovery  set  up, 
the  plaintiff  was  not  seized  of  the  lands  in  this  suit  men- 
tioned, nor  was  the  said  recovery  had  against  those  who 
were  at  the  said  time  seized ; 4.  The  plaintiff  acquired  his 
title  since  the  said  recovery,  and  the  recovery  had  against 
him  before  his  title  acquired  does  not  operate  upon  his 
title  retrospectively. 

In  Easter  term,  May  31st,  1875,  Moss , Q.C.,  shewed 
cause.  The  defendant  sets  up  two  modes  of  title,  first 
under  the  sheriff’s  deed  to  Spencer,  and  second  by  estoppel. 
The  sheriff’s  deed  probably  cannot  be  supported,  in  conse- 
quence of  the  irregularities  in  the  sale.  The  defendant  is, 
however,  entitled  to  succeed  on  the  defence  of  estoppel. 
The  judgment  in  the  case  of  Stevenson  v.  Chambers , where 
the  title  to  land  was  brought  in  issue,  the  defendant  was 
held  not  to  be  entitled  to  the  land  ; and  in  Chambers  v. 
Dollar , 29  U.  C.  It.  599,  where  the  facts  are  not  distin- 
guishable from  the  present  case,  the  Court  of  Queen’s 
Bench  held  that  the  former  judgment  operated  as  an 
estoppel. 

W allbridge,  Q.C.,  contra.  The  defendant  does  not  deny 
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that  the  sheriff’s  deed  cannot  be  supported ; the  only 
question  therefore  is  as  to  the  estoppel.  The  judgment  in 
Stevenson  v.  Chambers  onty  determined  the  right  of  the 
plaintiff  there  to  the  possession  of  the  land,  nothing  being 
decided  as  to  the  title,  as  the  issue  on  the  plea  of  the  land 
not  being  the  plaintiff’s  was  not  determined;  and  in  Cham- 
bers v.  Dollar,  29  U.  C.  R.  599,  the  Court,  who  were 
authorized  to  draw  inferences  of  fact,  only  assumed,  in  the 
absence  of  evidence  to  the  contrary,  that  the  title  was  in 
question  in  that  case,  and  that  the  plaintiff  was  estopped. 
The  facts  here,  however,  clearly  displace  any  such  presump- 
tion, and  shew  that  the  question  of  title  never  was  decided 
in  Stevenson  v.  Chambers,  but  merely  that  the  plaintiff 
there  was  entitled  to  the  possession ; and  since  that  judg- 
ment was  recovered,  the  plaintiff  here  has  acquired  the 
title.  In  order  to  render  the  former  judgment  an  estoppel, 
the  defendants  must  prove  that  the  same  identical 
point  as  is  in  issue  in  the  present  suit  was  in 
issue  in  the  former  case,  and  was  decided  in  favor 
of  the  defendant:  Voogt  v.  Winch,  2 B.  & Al.  662; 
Duchess  of  Kingston's  case,  2 Sm.  L.  C.,  7th  ed.,  760,  and 
cases  there  cited;  Green  v.  Alston,  1 F.  & F.  12;  Trayes 
v.  Worms,  10  C.  B.  N.  S.  149;  Plummer  v.  Woodburn,  4 
B.  & C.  625;  Fever  sham  v.  Emerson,  11  Ex.  885;  Carter 
v.  James,  13  M.  & W.  137;  Hutt  v.  Morrell,  3 Ex.  240; 
Whitaker  v.  Jackson , 2 H.  & C.  926;  Boileau  v.  Rutlin, 
2 Ex.  665;  Freeman  v.  Cooke,  2 Ex.  654;  Gordon  v. 
Whitelove,  18  C.  B.  N.  S.  308. 

Gwynne,  J,  delivered  the  judgment  of  the  Court. 

At  the  trial  the  plaintiff  produced  : 

1.  Exemplification  of  Letters  Patent,  issued  5th  Novem- 
ber, 1803,  to  Darius  Dunham,  for  the  whole  lot. 

2.  Release  and  quit  claim  of  the  east  half  of  the  lot, 
dated  25th  March,  1844,  from  Enoch  Fletcher  Dunham,  as 
heir-at-law  of  Darius  Dunham,  to  James  Chamberlain,  in 
fee.  This  deed  was  not  registered  until  the  8th  March,  1866. 

Evidence  was  given  that  the  Enoch  Fletcher  Dunham 
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who  executed  this  deed  was  heir-at-law  of  Darius  Dunham, 
the  Patentee  of  the  Crown,  and  that  at  the  time  of  the 
release  being  executed,  James  Chamberlain,  the  releasee, 
was  in  possession  of  the  east  half  so  released  to  him. 

3.  Memorial  of  deed,  dated  13th  December,  1845,  and 
registered  the  20th  March,  1846,  whereby  James  Chamber- 
lain  conveyed  the  same  east  half  lot  to  Timothy  Chambers, 
in  fee.  The  memorial  was  executed  by  the  grantor,  and 
there  was  evidence  to  the  effect  that  the  deed  itself  was 
burned  some  time  in  1847. 

There  was  also  evidence  that  at  the  time  of  the  execu- 
tion of  this  deed,  Timothy  Chambers,  the  grantee,  executed 
a bond  to  Chamberlain,  the  grantor,  conditioned  to  recon- 
vey the  land  or  some  part  thereof,  to  him,  but  upon  what 
terms  or  in  what  event  did  not  appear.  The  bond  was 
not  produced. 

There  was  no  deed  from  Timothy  Chambers  to  the 
plaintiff  produced.  The  counsel  for  the  defendant  was 
willing  to  admit  that  there  had  been  such  a deed,  but  when 
executed  or  for  what  estate  he  would  not  admit ; and  the 
wife  of  the  plaintiff  swore  that  as  early  as  1847,  she  had 
seen  a deed  from  Timothy  to  the  plaintiff,  but  for  what 
estate,  or  whether  for  the  whole  of  the  east  half  or  only  for 
a part,  did  not  appear. 

The  plaintiff  did  not  rely  upon  a title  direct  to  himself 
from  Timothy  Chambers,  as  asserted  in  the  first  mode  of 
claiming  title  set  up  in  his  notice,  and  the  subsequent  evi- 
dence given  shewed  that  he  could  not  have  relied  upon  it, 
even  if  it  had  been  produced,  and  had  been  for  an  estate  in 
fee  in  this  east  half  lot. 

It  may  be  admitted,  then,  that  the  plaintiff  failed  to 
establish  the  first  mode  of  claiming  title  set  up  in  his 
notice. 

The  plaintiff  further  produced  a deed  of  bargain  and  sale, 
dated  12th  September,  1848,  and  registered  on  the  3rd  Nov- 
ember, 1848,  whereby  Timothy  Chambers,  in  consideration 
of  <£100  to  him  paid  by  Philip  Chambers,  conveyed  the 
the  east  half  of  the  lot  to  Philip,  in  fee.  Besides  the  con- 
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sideration  acknowledged  in  ’the  body  of  the  deed  to  have 
been  paid,  and  for  which  also  a receipt  was  endorsed  on  the 
deed  signed  by  Timothy,  there  was  evidence  given  by  the 
plaintiff  to  shew  that  this  was  a bond  fide  actual  sale  for 
valuable  consideration  by  Timothy  to  Philip. 

The  plaintiff  next  proved  a deed  executed  by  James 
Chamberlain  and  wife,  dated  7th  February,  1866,  and 
registered  7tli  April,  1866,  whereby  James  Chamberlain,  in 
consideration  of  $50  paid  to  him  by  Philip  Chambers, 
granted,  bargained,  sold,  and  quitted  claim  the  same  half 
lot  to  Philip  Chambers,  in  fee ; and,  lastly,  a deed  of  bar- 
gain and  sale  from  Philip  Chambers  to  the  plaintiff  of  the 
same  half  lot,  dated  1st  July,  1869. 

Now,  assuming  this  to  be  the  state  of  the  title,  it  appears 
that  the  legal  estate  in  the  east  half  of  the  lot  was  vested  in 
Timothy  Chambers  on  the  13th  December,  1845,  and  that 
such,  his  estate,  became  a registered  title  on  the  20th 
March,  1846.  James  Chamberlain  may  have  had  some 
rights  capable  of  being  enforced  in  a Court  of  Equity,  in 
virtue  of  the  bond  said  to  have  been  executed  by  Timothy 
to  him,  but  what  those  rights  were,  the  bond  not  having 
been  produced,  did  not  appear.  They  were,  however,  rights 
which  were  cognisable  only  in  a Court  of  Equity.  The 
legal  estate  was  vested  in  Timothy,  and  this  estate  of 
Timothy  became  vested  in  Philip  Chambers,  by  the  regis- 
tration upon  November  3rd,  1848,  of  the  deed  of  Septem- 
ber 12th,  1848,  and  so  this  deed  cut  out  any  estate,  if  any 
had  been  conveyed  by  a previous  deed  executed  by 
Timothy  Chambers  in  favour  of  the  plaintiff,  and  even  if 
such  a deed  were  now  forthcoming,  it  could  have  no 
operation  to  defeat  the  title  which  was  complete  in  Philip 
upon  the  3rd  November,  1848. 

When  Chamberlain  executed  to  Philip  the  deed  of  7th 
February,  1866,  the  whole  legal  and  equitable  estate  in 
this  half  lot  became  vested  in  Philip  Chambers,  wholly  dis- 
charged of  the  bond  spoken  of  as  given  by  Timothy 
Chambers  to  Chamberlain,  whatever  may  have  been  the 
contents  of  that  bond. 
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Philip  then,  upon  the  7th  .February,  1866,  was  seized 
of  the  legal  and  equitable  estate,  in  fee,  in  this  lot ; and  this 
estate,  so  vested  in  him,  he  conveyed  to  the  plaintiff  on  the 
1st  July,  1869*  Except  then  through  the  title  derived 
from  Philip,  the  plaintiff  has  shewn  no  title  to  recover  the 
land  in  question ; but  in  virtue  of  the  title  derived  through 
Philip  he  has  established  his  right  to  recover  possession  of 
the  land,  unless  that  title  can  be  displaced  by  the  defen- 
dant, and  accordingly  the  defendant  has  offered  evidence 
for  the  purpose  of  asserting  that  the  estate,  which  Timothy 
Chambers  had  in  the  land,  became  vested  in  those  under 
whom  the  defendant  claims  by  a title  paramount  to  that 
which  the  plaintiff  relies  upon,  and  traced  back  to  Timothy 
through  Philip ; and  undoubtedly,  if  the  estate  which 
Timothy  had  in  the  land  has  so  passed  to  the  defendant,  he 
is  entitled  to  defeat  the  plaintiff’s  recovery  in  this  action. 

The  defendant  produced  in  evidence  an  exemplification 
of  a judgment  recovered  in  the  Court  of  Queen’s  Bench, 
upon  the  6th  day  of  May,  1848,  by  James  Frazer  against 
Timothy  Chambers,  for  £604  : 12s.:  3d.  damages  and  costs, 
also  a certificate  of  the  recovery  of  that  judgment  issued 
upon  the  10th,  and  registered  in  the  County  of  Lennox,  in 
which  county  the  land  in  question  is  situate,  upon  the 
13th  May,  1848,  in  pursuance  of  the  provisions  of  the 
statute,  9th  Vie.,  ch.  34. 

Now  the  effect  of  that  registration  was  to  affect  and  bind 
all  the  lands,  tenements,  and  hereditaments  belonging  to 
Timothy  Chambers  in  the  county  of  Lennox,  from  the  said 
13th  May,  1848,  in  such  manner  that  in  case  any  of  such 
land  should  thereafter  be  duly  sold  under  process  issued 
for  obtaining  satisfaction  of  the  judgment,  the  deed  to  be 
executed  in  virtue  of  such  process  should  pass  to  the  pur- 
chaser of  the  lands  so  to  be  sold  the  estate  which  Timothy 
Chambers  had  therein  at  the  time  of  the  recording  of  the 
said  judgment  on  the  13th  May,  notwithstanding  that 
between  such  day  and  the  date  of  the  deed  to  be  executed 
under  the  process  to  enforce  the  judgment,  Timothy  Cham- 
bers should  execute  a deed  purporting  to  convey  the  land 
24 — vol.  xxv  c.p. 
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absolutely  to  a purchaser  for  value ; and  as  regards  this 
particular  lot  the  effect  was  such  that  if  the  land  in  question, 
while  such  registration  remained  in  force,  was  duly  sold 
under  process  issued  to  obtain  satisfaction  of  the  judgment, 
the  estate  purported  to  be  conveyed  to  Philip  Chambers  by 
the  deed  of  September  12th,  1848,  is  defeated,  and  the 
plaintiff  as  claiming  through  him  has  no  estate  in  the  land 
entitling  him  to  recover  in  this  action,  although  he  may 
have,  if  he  can  establish  it,  an  equity  enforcible  through 
the  conveyance  from  Chamberlain,  in  virtue  of  the  terms, 
if  they  can  be  shewn  of  the  bond  executed  by  Timothy 
Chambers  to  Chamberlain. 

The  question  therefore  is  : Has  the  estate  of  Timothy 
Chambers  been  lawfully  conveyed  to  a purchaser  under 
process  issued  to  enforce  the  judgment,,  so  as  to  pass  to  the 
purchaser  the  estate  which  Timothy  had  at  the  time  of  the 
judgment  being  recorded,  namely,  the  13th  May,  1848  ? 

The  exemplification  of  the  judgment  also  exemplifies  the 
proceedings  taken  thereunder  to  obtain  satisfaction  of  it,  as 
follows : — 

That  on  the  6th  May,  1848,  the  plaintiff,  James  Fraser, 
obtained  a writ  of  fieri  facias  against  the  goods  and  chattels 
of  the  defendant,  Timothy  Chambers,  for  recovery  of  the 
damages  and  costs  by  the  judgment  recovered,  addressed  to 
the  sheriff  of  the  Midland  District  (comprehending  the 
County  of  Lennox),  returnable  the  1st  day  of  Easter  term 
then  next : that  the  sheriff  to  whom  the  said  writ  was 
directed,  at  the  return  thereof,  returned  the  said  writ  to  our 
lady  the  Queen,  at  Toronto,  with  a return  thereon  that 
the  defendant  had  not  any  goods  or  chattels  in  his  district, 
whereof  he  could  cause  to  be  made  the  damages  aforesaid, 
or  any  part  thereof : that  thereupon,  and  upon  the  27th 
day  of  January,  A.  D.,  1851,  the  plaintiff  prayed  for  and 
there  was  granted  to  him  another  writ  of  our  lady  the 
Queen,  called  a writ  of  fieri  facias  against  lands,  directed 
to  the  sheriff  of  the  united  counties  of  Fontenac,  Lennox,, 
and  Addington,  returnable  before  our  lady  the  Queen  at 
Toronto,  on  the  first  day  of  Hilary  term,  in  the  year  of 
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our  Lord,  1852:  on  which  day  the  sheriff,  to  whom  the  writ 
was  directed,  returned  the  said  writ  to  our  said  lady  the 
Queen  at  Toronto,  that  by  virtue  of  the  said  last-mentioned 
writ  he  had  levied  of  the  lands  of  the  defendant,  which  lands 
remained  in  his  hands  unsold  for  want  of  buyers,  wherefore 
he  could  not  have  the  said  money  before  our  said  lady 
the  Queen  at  Toronto,  on  the  day  in  the  said  writ  men- 
tioned, as  by  the  said  writ  he  was  commanded.  Whereupon 
afterwards,  and  on  the  13th  March,  1852,  the  plaintiff, 
Fraser,  pray  eel  for  and  there  was  granted  to  him  another 
writ  of  our  Lady,  the.  Queen,  called  a venditioni  exponas, 
directed  to  the  said  sheriff,  commanding  him  to  expose  for 
sale  and  cause  to  be  sold  the  lands  aforesaid  by  him  in 
form  aforesaid  taken,  and  that  he  should  have  the  money 
arising  from  such  sale  before  our  said  lady  the  Queen  at 
Toronto,  on  the  first  day  of  Easter  term  then  next:  on 
which  day  the  said  sheriff  returned  before  our  said  lady 
the  Queen  at  Toronto,  that  by  virtue  of  the  said  writ  of 
venditioni  exponas  to  him  in  that  behalf  directed,  he 
had  made  the  sum  of  £41,  which  sum  he  had  paid  over 
to  the  attorney,  and  that  the  said  defendant  had  no 
other  lands  in  his  united  counties  whereof  he  could  cause 
to  be  made  the  residue  of  the  damages  and  costs  aforesaid, 
or  any  part  thereof.  Whereupon  the  plaintiff,  on  the  4th 
day  of  October,  A.D.,  1853,  prayed  another  writ  of  alias 
venditioni  exponas,  directed  to  the  said  sheriff,  and  it  was 
granted  to  him,  returnable  the  first  day  of  Michaelmas  term 
then  next. 

Now,  upon  this  record  of  the  proceedings  taken  to  en- 
force the  judgment  recovered  by  James  Fraser  against 
Timothy  Chambers  and  so  exemplified,  it  appears  that 
upon  the  return  made  by  the  sheriff*  upon  the  venditioni 
exponas  issued  upon  the  13th  March,  1852,  in  substance,, 
that  he  had  sold  the  lands  seized  by  him  under  the  fieri 
facias  against  lands  placed  in  his  hands,  and  had  made 
thereby  £41,  and  that  there  were  no  other  lands  of  the  de- 
fendant within  liis  district,  whereby  he  could  make  the 
residue,  or  any  part  thereof,  there  was  nothing  to  warrant 
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the  issue  of  the  second  venditioni  exponas  which  was 
issued  upon  the  4th  October,  1852. 

That  writ  has  been  produced  in  evidence  by  the  defen- 
dant, and  is  as  follows:— 

“Ven.  ex.  assumpsit. 

“ Victoria,  by  the  grace  of  God,”  &c. 

“To  the  Sheriff  of  the  United  Counties  of  Frontenac, 
Lennox,  and  Addington. 

“ Whereas,  we  lately  commanded  you  that  of  the  lands 

and  tenements  of  Timothy  Chambers  in  your 

you  should  cause  to  be  made  the  sum  of  £604 :2s.:  lid., 
which  James  Fraser,  lately  in  our  Court  at  Toronto,  re- 
covered against  him  for  his  damages,  which  he  had  sus- 
tained, as  well  on  occasion  of  the  not  performing  certain 
promises  and  undertakings  then  lately  made  by  the  said 
defendant  to  the  said  plaintiff,  as  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf  expended,  whereof 
the  said  defendant  convicted  as  appears  to  us  of  record; 
and  that  you  should  have  that  money  before  us  at  Toronto, 
on  the  first  day  of  Hilary  term  then  next,  to  be  rendered 
to  the  said  plaintiff  for  his  damages  aforesaid ; and  you  at 
that  day  returned  to  us  at  Toronto  aforesaid,  that  by  vir- 
tue of  the  said  writ  to  you  directed,  you  had  taken  goods 
and  chattels,  to  the  value  of  the  damages  aforesaid,  which 
said  goods  and  chattels  remained  in  your  hands  unsold 
for  want  of  buyers.  Therefore,  we  being  desirous  that  the 
said  plaintiff  should  be  satisfied  his  damages  aforesaid, 
command  you,  as  we  have  before  commanded  you,  that  you 
sell  or  cause  to  be  sold  the  lands  and  tenements  of  the  said 
defendant,  by  you  in  form  aforesaid  taken,  and  every  part 
thereof,  for  the  best  price  that  can  be  got  for  the  same,  and 
at  least  for  the  damages  aforesaid,  and  have  the  money 
arising  from  such  sale  before  us  at  Toronto,  on  the  first  day 
of  Trinity  term  next,  to  be  rendered  to  the  said  plaintiff 
for  his  damages  aforesaid,  and  have  there  then  this  writ. 

“ Witness,  the  Honorable  John  Beverley  Robinson,  Chief 
Justice  at  Toronto,  the  fourth  day  of  October,  in  the  seven- 
teenth year  of  our  Reign.” 

(Sgd.)  “ Chas.  C.  Small.” 

Upon  this  writ,  the  Sheriff  to  whom  it  was  directed  has 
never  made  any  return,  but  the  defendant  produced  a deed 
executed  by  him,  bearing  date  the  16th  day  of  March, 
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1851.  This  deed  recites  the  delivery  to  the  Sheriff  of  a 
writ  of  venditioni  exponas,  issued  out  of  Her  Majesty’s 
Court  of  Queen’s  Bench,  tested  the  4th  day  of  October  in 
the  17th  year  of  her  Majesty’s  reign,  and  A.  D.  1853,  at  the 
suit  of  James  Fraser  against  Timothy  Chambers,  whereby 
the  said  Sheriff  was  commanded  that  of  the  lands  and 
tenements  of  the  said  Timothy  Chambers,  he  should  cause 
to  be  made  the  sum  of  £604 :2s.:  lid.;  and  that  by  virtue  of 
the  said  writ  of  venditioni  exponas , the  said  sheriff  had 
seized  and  taken  as  the  lands  and  tenements  of  the  said 
Timothy  Chambers,  the  east  half  of  Lot  22  in  the  5th 
concession  of  the  township  of  Fredericksburgh;  and  the 
said  premises  and  appurtenances,  since  the  seizure  thereof 
by  him  made  by  virtue  of  the  said  writ  of  venditioni 
exponas,  after  the  notice,  were  exposed  to  public  sale,  on 
Saturday,  the  4th  day  of  March,  1854,  to  the  highest 
bidder,  when  the  sum  of  £25  was  publicly  bid  by  Homer 
Spencer,  being  the  highest  bidder  therefor. 

The  deed  then  purports  to  grant,  bargain,  and  sell  unto 
the  said  Homer  Spencer,  his  heirs  and  assigns  forever,  all 
the  estate,  right,  title,  and  interest,  which  the  said  Timothy 
Chambers  had  in  the  land,  as  fully  and  absolutely  as  the 
said  Sheriff  could  or  ought  to  grant,  bargain,  and  sell  the 
same  by  force  of  the  Statute  and  the  said  writ  of  venditioni 
exponas,  or  otherwise. 

A deed  was  also  produced,  dated  10th  August,  1858,  and 
registered  27th  March,  1862,  whereby  the  said  Homer 
Spencer,  described  therein  as  “Bailiff,”  granted  and  re- 
leased to  J ohn  Stevenson,  to  have  and  to  hold,  to  him,  his 
heirs  and  assigns  forever,  “ all  such  title  as  he,  the  said 
Homer  Spencer,  may  have  in  the  said  lands,  but  nothing 
further.” 

The  defendant  also  produced  and  proved  a deed  of  bar- 
gain and  sale  of  the  land  from  John  Stevenson  to  George 
Arthur  Stevenson,  dated  15th  July,  1870,  registered  12th 
August,  1870,  and  also  a deed  from  George  Arthur  Steven- 
son to  the  plaintiff,  dated  the  1st  day  of  November,  1872, 
and  registered  25th  January,  1873. 
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The  defendant’s  paper  title  therefore  depends  upon  the 
validity  of  the  Sheriff’s  deed  to  Homer  Spencer. 

There  is  no  suggestion,  if  such  could  be  received,  to  the 
effect  that  the  exemplification  of  the  proceedings,  or  the 
Sheriff’s  deed,  untruly  set  forth  the  proceedings,  in  virtue 
of  which  the  sale  to  Homer  Spencer  took  place. 

We  must  conclude,  therefore,  from  these  proceedings, 
that  this  lot,  namely,  the  east  lalf  of  lot  22,  in  the  5 th 
concession  of  Fredericksburgh,  had  not  been  seized  under 
the  writ  of  fieri  facias  against  lands,  the  return  upon  which 
was  the  foundation  of  the  first  writ  of  venditioni  exponas, 
and  that  it  had  never  in  any  manner  been  advertised  for 
sale,  or  sold,  or  seized,  or  taken  in  execution  at  any  time 
up  to  the  return  of  that  first  writ  of  venditioni  exponas, 
upon  the  return  of  which  everything  which  had  been  done 
under  the  writ  of  fieri  facias  against  lands  was  perfected. 

We  must  conclude,  further,  that  there  was  no  writ  of 
fieri  facias  against  lands  to  warrant  the  issuing  of  the 
second  writ  of  venditioni  exponas,  and  that  this  east  half 
of  lot  22,  in  5th  concession  of  Fredericksburgh,  never  was 
seized  or  advertised  for  sale,  under  any  writ  of  fieri  facias 
against  lands,  issued  upon  the  judgment  recovered  by 
Fraser  against  Chambers;  and  that  the  divesting  of  Timothy 
Chambers’s  estate  in  that  lot  as  bound  by  the  registration  of 
the  judgment,  depends  upon  the  validity  of  a seizure  and  sale 
under  the  second  writ  of  venditioni  exponas,  as  recited  in  the 
Sheriff’s  deed  to  Homer  Spencer,  wherein  he  says  that  by 
virtue  of  the  seizure  made  of  this  particular  lot  of  land, 
made  under  that  writ,  which  was  issued  upon  the  4th 
October,  1858,  he  sold  the  land  at  public  sale  on  the  4th 
March,  1854,  and  executed  a deed  therefor  on  the  16th 
March,  1854. 

Under  these  circumstances,  we  must  hold  that  the 
Sheriff’s  deed  to  Homer  Spencer  was  wholly  ineffectual  to 
pass  any  estate  of  Timothy  Chambers  in  the  land,  and 
nothing  else  having  been  done  towards  the  sale  of  the  land 
under  legal  process  issued  upon  the  judgment  in  Fraser  v. 
Chambers,  the  effect  is  that  upon  the  24  Vic.,  ch.  41,  com- 
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ing  into  operation,  whereby  9 Vic.,  ch.  34,  was  wholly 
repealed,  the  registration  of  the  judgment  which  had  been 
effected  on  13th  May,  1848,  ceased  to  have  any  operation 
as  affecting  the  title  to  the  lot,  and  the  estate  of  Philip 
Chambers  in  virtue  of  the  registration  of  his  deed,  upon 
the  3rd  November,  1848,  became  freed  from  the  operation 
of  the  registration  of  the  judgment. 

The  plaintiff,  therefore,  deriving  title  through  Philip 
Chambers,  is  entitled  to  recover  possession  of  the  land  as 
against  the  paper  title  set  up  by  the  defendant. 

But  it  is  contended  that  the  defendant  is  entitled  to  a 
verdict  in  his  favor,  notwithstanding,  by  a virtue  of  a title 
by  estoppel,  it  being  contended  that  the  force  and  opera- 
tion of  a judgment  recovered  in  this  Court  on  the  5th  of 
June,  1862,  wherein  John  Stevenson,  through  whom  the 
defendant  claims,  was  plaintiff,  and  Obadiah  Chambers,  the 
present  plaintiff,  and  others,  were  defendants,  is  to  estop 
the  present  plaintiff  from  asserting  title  to  the  land  for 
which  this  action  is  brought,  through  Philip  Chambers,  or 
in  any  of  the  modes  of  title  set  up  by  him  ; and  that  this 
very  point  is  decided  in  an  action  of  ejectment  at  suit  of 
the  present  plaintiff,  against  the  said  John  Stevenson  and 
another,  reported  in  29  U.  C.  R.  599. 

Certainly,  if  the  decision  in  the  Queen’s  Bench  proceeded 
upon  the  same  evidence,  and  upon  the  same  identical  point 
as  is  in  issue  here,  we  should  perhaps  feel  bound  to  follow 
it,  leaving  the  parties  to  their  remedy  by  appeal,  but  upon 
the  best  consideration  we  can  give  the  matter,  we  are  of 
opinion  that  Mr.  Wallbridge  has  established  that  the  evi- 
dence, as  given  in  the  case  before  us,  so  wholly  displaces 
the  inference  which  the  Court  of  Queen’s  Bench  drew,  and 
upon  which  they  based  their  judgment,  that  we  cannot  be 
governed  by  the  case  as  reported  in  29  U.  C.  R.  599,  but  are 
bound  to  give  to  the  parties  our  independent  judgment, 
in  view  of  the  evidence  as  given  in  the  case  pending  before 
us. 

The  issued  joined  upon  this  record  in  ejectment  before 
us  raises  the  question:  whether  or  not  the  plaintiff  was,  in 


192  COMMON  PLEAS,  EASTER  TERM,  38  VIC.,  1875. 

virtue  of  any  of  the  inodes  of  title  set  up  in  his  notice  of 
claim,  entitled  to  the  possession  of  the  east  half  of  lot  22, 
on  the  5th  concession  of  Fredericksburgh,  on  the  5tli  day 
of  March,  1873,  when  this  action  was  commenced  ? 

The  defendant  contends  that  he  was  not,  because  that  in 
an  action  of  trespass  quare  clausum  fregit,  commenced  in 
this  Court,  on  the  18th  of  January,  1862,  by  one  John 
Stevenson  (through  whom  the  defendant  claims  title), 
against  the  now  plaintiff  and  others,  the  said  John  Steven- 
son declared  against  the  defendants  in  that  action : for  that 
they  broke  and  entered  the  land  of  him,  the  said  Steven- 
son, namely,  this  identical  piece  of  land,  and  felled,  cut 
down,  and  destroyed  the  trees  then  growing  and  being  on 
the  said  land,  and  took  and  carried  away  the  same,  and 
converted  and  disposed  thereof  to  their  own  use.  To  which 
action  the  then  defendants  pleaded  not  guilty;  and  that  the 
land  was  not  the  then  plaintiff’s  as  alleged.  Upon  which 
pleas  issue  was  joined,  and  a verdict  entered  for  the  then 
plaintiff.  Upon  which  judgment  was  entered  of  record, 
an  exemplification  of  which  was  produced  in  evidence. 

Now,  in  order  that  this  judgment  in  the  trespass  suit 
should  operate  as  conclusive  evidence  by  way  of  estoppel 
against  the  plaintiff’s  right  to  recover  in  the  present  action 
of  ejectment  brought  by  him,  it  is  necessary  that  the  judg- 
ment in  the  action  of  trespass  should  have  directly  decided 
the  point  which  is  in  issue  in  the  ejectment  suit — that  is  to 
say,  the  title  in  virtue  of  which  the  plaintiff  claims  the 
right  to  recover  possession  of  the  land. 

In  the  notes  to  the  American  edition  of  Smith’s  Leading 
Cases,  in  the  Duchess  of  Kingston’s  case,  p.  443,  it  is  said: 
“Nor  will  the  verdict  be  admissible,  unless  it  appears 
clearly  that  the  same  point  was  actually  in  issue.  It  is 
not  sufficient  that  it  might  have  been  so.  It  is  not  neces- 
sary that  the  point  on  which  it  is  sought  to  estop  should 
have  been  the  only  one  in  issue  on  the  previous  occasion. 
It  is  enough  if  it  be  one  which  must  have  been  decided .” 

In  Outram  w.Morewood,  3 East,  346,  at  p.354,  the  principle 
is  thus  laid  down:  “A  recovery  in  any  one  suit  upon  issue 
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joined  upon  matter  of  title,  is  * * conclusive  upon  the  subject 
matter  of  such  title.  * * It  is  not  the  recovery,  but  the  matter 
alleged  by  the  party,  and  upon  which  the  recovery  pro- 
ceeds, ivhich  creates  the  estoppel.  The  recovery  of  itself  in  an 
action  of  trespass,  is  only  a bar  to  the  future  recovery  of 
damages  for  the.  same  injury;  but  the  estoppel  precludes 
parties  and  privies  from  contending  to  the  contrary  of  that 
point,  or  matter  of  fact,  which  having  been  once  distinctly 
put  in  issue  by  them,  or  by  those  to  whom  they  are  privy 
in  estate  or  law,  has  been  on  such  issue  joined  solemnly 
found  against  them”  And,  again,  at  p.  357,  “ A judgment, 
therefore,  in  each  species  of  action  is  final  only  for  its  own 
proper  purpose  and  object,  and  no  further.  The  judgment 
in  trespass  affirms  a right  of  possession  to  be,  as  between 
the  plaintiff  and  defendant,  in  the  plaintiff  at  the  time  of 
the  trespass  committed.” 

The  judgment  in  the  former  action,  upon  which  the  de- 
fendant here  rests  his  title,  concludes  only  so  far  as  this — 
that  the  plaintiff  therein,  Stevenson,  had  such  a right  as 
entitled  him  to  maintain  an  action  of  trespass  against  the 
then  defendants.  That  right  may  have  been  a mere  pos- 
session without  any  title,  but  which  was  sufficient  to  main- 
tain the  action  against  the  defendants,  they  being  wrong- 
doers ; or  the  plaintiff’s  right  may  have  been  a possession 
under  a good  title  against  all  the  world,  but  which  termin- 
ated long  before  the  bringing  of  this  present  action  of 
ejectment. 

The  fact  that  the  defendants  pleaded,  in  the  action  of 
trespass,  that  the  land  was  not  the  land' of  the  plaintiff, 
has  not  in  itself  altered  the  character  of  the  judgment.  The 
only  point  adjudicated  was,  that  the  plaintiff  had  sufficient 
right  to  maintain  that  action  of  trespass. 

As  to  the  absolute  right  of  property  in  the  land,  no  issue 
was  necessarily  raised  or  adjudication  given.  That  was  not 
a point  which  must  have  been  decided.  Upon  this  tra- 
verse, that  the  land  was  not  the  plaintiff’s,  the  defendants 
might  or  might  not,  at  their  pleasure,  have  offered  evidence, 
if  they  had  any,  disputing  the  then  plaintiff’s  right  to  pos- 
25 — vol.  xxv  c.p. 
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session.  If  none  was  offered  at  all,  it  could  not  be  said 
tliat  a judgment  in  favor  of  the  plaintiff  determined  a 
question  of  title  as  to  which  no  evidence  whatever  was 
necessary  to  be  or  was  offered,  so  as  to  estop  a defendant 
in  that  action  at  a future  time  claiming  title  to  the  land  in 
an  action  of  ejectment. 

The  record  of  the  judgment  in  itself  would  never  operate 
as  an  estoppel  to  a subsequent  action  of  ejectment.  It 
would  be  quite  consistent  with  the  judgment,  that  the 
plaintiff  in  the  action  of  ejectment  should  have  title  when 
that  action  was  brought,  although  when  he  was  a defendant 
to  the  action  of  trespass  he  had  no  title  which  he  could 
have  effectually  set  up  as  a defence  to  that  action. 

Again,  if  in  the  action  of  trespass  the  defendant  disputes 
the  plaintiff’s  title,  under  a plea  traversing  the  plaintiff’s 
property  in  the  land,  that  could  only  effectually  be  done 
by  shewing  that  the  defendant  himseif,  or  some  person  in 
whose  right  atid  by  whose  authority  he  did  the  act  com- 
plained of,  had  a title  superior  to  that  under  which  the 
plaintiff  claimed ; and  if  the  defendant  had  not  title  in  him- 
self, the  plaintiff  would  be  entitled  to  recover,  although  in 
truth  and  in  fact  the  title  should  be  in  a stranger,  unless 
the  defendant  could  proVe  that  he  acted  in  right  of  and  by 
authority  of  the  stranger  having  the  title;  unless  he  could 
so  connect  himself  with  the  title  in  the  stranger,  he  would 
not  be  at  liberty  to  set  up  the  title  in  the  stranger  against 
the  plaintiff’s  right  to  recover. 

Again,  assuming  defendant  to  have  set  up  title  in  him- 
self, or  in  another  under  whom  he  acted,  the  record  of  the 
judgment  against  him  does  not  shew  what  was  the  nature 
of  the  title  so  set  up,  so  as  to  determine,  in  the  case  of  an 
action  of  ejectment  subsequently  brought  by  him  against 
the  plaintiff  in  the  trespass  action,  whether  or  not  the  titles 
set  up  in  both  actions  were  identical. 

In  such  cases,  therefore,  it  is  necessary  for  a person 
setting  up  a former  recovery  as  an  estoppel  in  a plea  to 
plead,  and  where  there  is  no  opportunity  for  pleading  to 
prove,  that  the  former  action  was  determined  upon  grounds 
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which  constitute  the  judgment  in  the  former  action  a 
defence  to  the  second  action.  The  first  action  might  have 
been  decided  as  it  was  by  reason  of  the  absence  of  wit- 
nesses to  prove  the  issues,  and  a plea  by  way  of  estoppel 
must  set  out  fully  the  facts  which  create  the  estoppel.  An 
estoppel  must  be  certain  in  every  particular:  Outram  v 
Morewood,  3 East  346;  Phillips  v.  Ward,  2 H.  & C.  717; 
Moss  v.  Anglo -Egyptian  Navigation  Co.,  L.  R.  1 Ch.  Ap. 
108;  Dean  v.  Gray,  22  C.  P.  202. 

So  where  a plea  cannot  be  pleaded,  a party  resting  upon 
a judgment  recovered  as  a defence  to  a subsequent  action, 
must  shew  conclusively  that  the  point  determined  in  the 
former  action  is  the  identical  point  at  issue  in  the  second. 

I cannot,  I must  say,  see  how,  in  order  to  establish  an 
estoppel,  the  Court  can  ever  infer  the  existence  of  a fact  of 
which  no  .evidence  is  ofiered  by  the  party  setting  up  the 
estoppel,  and  the  existence  of  which  is  necessary  to  the 
creation  of  the  estoppel. 

For  the  defendant  in  the  present  action  to  succeed,  it  is 
necessary  for  him  to  shew  that  the  mode  of  title  set  up  by 
the  plaintiff,  in  virtue  of  which  he  could  recover  in  this 
action,  but  for  the  judgment  in  the  former  action,  was  set 
up,  entered  into,  and  fully  tried  and  determined  against 
him  in  the  former  action  at  Stevenson’s  suit. 

I have  already  shewn  that,  in  truth,  at  the  time  of  the 
commencement  of  the  former  action,  and  of  the  committal 
of  the  trespasses  therein  complained  of,  Philip  Chambers,  who 
was  not  a party  to  that  action,  nor  in  any  manner  affected 
by  it,  was  seized  of  the  legal  estate  in  the  land  for  which 
this  action  is  brought,  and  that  upon  the  execution  by 
James  Chamberlain,  of  the  deed  dated  February,  1866, 
Philip  became,  both  in  equity,  as  well  as  at  law,  seized  in 
fee  of  this  land.  The  right  of  the  present  plaintiff  to  recover, 
is  traced  through  Philip  Chambers  by  deed,  dated  1st 
July,  1869,  seven  years  after  the  determination  of  the 
former  action. 

Then,  the  evidence  given  in  the  present  action  establishes 
that  the  defendants  in  the  action  of  trespass  were  advised 
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by  counsel  at  the  trial  of  that  action,  and,  I think,  well 
advised,  that  the  title  was , in  Philip  Chambers,  and  that 
therefore  they  had  no  defence  to  Stevenson’s  action,  and 
that  for  this  reason,  as  a matter  of  fact,  the  verdict  went 
against  the  defendants  in  the  action  of  trespass,  in  the 
absence  of  any  evidence  whatever  being  offered  disputing 
the  plaintiff,  Stevenson’s,  right  to  possession. 

There  is  nothing  suggested  in  contradiction  of  this 
statement,  which,  now  that  we  see  the  title  was  then  in 
Philip  Chambers,  appears  to  have  been  a very  reasonable 
and  natural  course  to  have  been  pursued. 

Under  these  circumstances,  we  must,  I think,  hold  that  the 
inference,  upon  which  alone  the  Court  of  Queen’s  Bench  pro- 
ceeded in  the  case  reported  in  29  U.  C.  R 599,  whether  that 
was  a proper  inference  to  be  drawn  or  not,  has  been  dis- 
placed, and  that  the  defendant  has  shewn  no  titlq  to  defeat 
that  which  the  plaintiff  has  shewn;  and  that,  therefore,  the 
plaintiff  is  entitled  to  have  a verdict  and  judgment  entered 
in  his  favor. 

No  point  was  taken  as  to  the  competency  of  a defendant, 
under  our  present  mode  of  procedure  in  ejectment,  setting 
up  a title  by  way  of  estoppel  in  himself,  without  asserting 
it  in  his  notice  of  claim,, 

As  it  is  only  parties  and  their  privies  who  can  take  any 
advantage  of  an  estoppel,  it  would  seem  that  when  set  up, 
it  is  by  way  of  assertion  of  title  thereby  in  the  party 
claiming  the  benefit  of  the  estoppel,  and  not  merely  as  an 
objection  by  way  of  defect  in  the  proof  of  the  plaintiff’s 
title ; and  the  Statute  deprives  both  the  plaintiff  and  de- 
fendant of  the  right  of  setting  up  at  the  trial  any  title  not 
asserted  in  the  notice  of  claim. 

We  express  .no  opinion  on  the  point,  but  allude  to  it 
merely  that  it  may  not  be  supposed  to  be  concluded  by 
this  case,  in  the  event  of  the  point  being,  at  some  future 
time,  raised. 
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MEMORANDA. 

During  this  term  the  following  gentlemen  were  called 
to  the  Bar : — Alfred  Howell,  Henry  Carscallen,  John 
Butterfield.  John  Alexander  Macdonell,  William 
Francis  Ellis,  Mortimer  Augustus  Ball,  John  Turn- 
bull  Small,  Oliver  Aiken  Howland,  Alexander 
Mansel  Greig,  Adam  Rutherford  Creelman,  John 
Gunn  Robinson,  John  Stewart  Tupper,  John  Highett 
Thom,  John  Davidson  Lawson,  Charles  James  Fuller, 
Edward  Stonehouse. 
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In  the  Common  Pleas  and  in  Error  and  Appeal. 
Armstrong  v.  Stewart. 

Ejectment — Identity  of  patentee — Possession  as  against  the  patentee — 

C.  S.  U.  C.  ch.  88,  sec.  3. 

In  ejectment  for  land  in  the  township  of  Mono,  the  plaintiff  claimed 
under  a deed  from  M.,  the  patentee  of  the  Crown;  and  defendant  by 
adverse  possession.  M,  had  conveyed  to  the  plaintiff  in  1873,  being 
then  84  years  old.  It  appeared  that  in  January,  1835,  one  H.,  des- 
cribing himself  as  attorney  to  M.,  and  asserting  himself  to  be  fully 
empowered  by  M.  to  locate  and  settle  100  acres  to  which  M.  was 
entitled  for  militia  services,  petitioned  that  the  location  might  be  made 
in  the  township  of  Mono  or  Caledon.  In  March,  1835,  a location 
ticket  was  issued  in  the  name  of  M.,  for  the  land  in  question,  but 
stating  that  no  patent  should  issue  until  a resident  settler  had  been 
established  on  the  lot,  who  should  occupy  and  improve  the  same  within 
six  months  from  the  date  of  the  ticket;  and  in  December,  1835,  a 
patent  issued  to  M.  M.,  who  was  examined  as  a witness,  swore  that 
he  never  knew  H.  or  gave  him  any  authority,  and  that  he  knew  nothing 
of  the  lot  until  the  plaintiff  applied  to  him  for  a conveyance. 

Held , that  there  was  evidence  for  the  jury  that  M.,  by  himself  or  his 
agents  had  entered  upon  the  land,  after  the  issuing  of  the  patent,  or 
was  aware  that  it  had  been  so  entered  upon ; and  that  evidence  should 
have  been  received  of  the  acts  and  statements  of  H.  relative  to  the 
clearing  the  land,  so  as  to  enable  the  statute  of  limitations  to  run ; 
and  as  this  evidence  was  withdrawn  from  the  jury,  and  the  only  question 
submitted  was  as  to  the  identity  of  the  patentee  with  the  plaintiff’s 
grantor,  a new  trial  was  therefore  granted.  On  appeal  the  judgment 
was  upheld. 

Ejectment,  to  recover  possession  of  lot  No.  18,  in  the 
6th  concession  of  the  township  of  Mono,  in  the  county  of 
Simcoe. 

The  plaintiff  claimed  title  under  a deed  from  Thomas 
M oss,  the  patentee  of  the  crown. 

The  defendant,  besides  denying  the  plaintiff’s  title, 
claimed  title  in  himself  by  adverse  possession. 

The  cause  was  tried  before  A.  N.  Richards,  Q.  C.,  sitting 
for  Richards,  C.  J.,  and  a jury,  at  Barrie,  at  the  Fall  Assizes 
of  1873. 

From  the  evidence  it  appeared  that  one  Thomas  Moss 
was  a private  in  a Flank  Company  in  the  Stormont 
Militia  during  the  war  of  1812  ; and  that  in  September, 
1873,  was  about  eighty-four  years  of  age. 

In  January,  1835,  one  John  Holliman,  who  described 
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himself  “as  servant  to  the  Honourable  G.  Crookshanks, 
and  attorney  to  Thomas  Moss,  formerly  private  in  the  First 
Flank  Company  of  Stormont  Militia,”  and  stated  that  he 
was  “ fully  empowered  and  authorized  by  Thomas  Moss  to 
locate,  settle,  and  improve  one  hundred  acres  'of  land  to 
which  the  said  Thomas  Moss  is  entitled  for  services  in  the 
Provincial  Militia,”  petitioned  that  the  “same  may  be  made 
in  the  Township  of  Mono  or  Caledon,  upon  the  vacant  or 
forfeited  lands  in  those  townships  ; and  that  he  purposed 
commencing  instant  improvement  and  immediate  settle- 
ment.” 

On  the  13th  March,  1835,  a location  ticket  was  issued 
by  the  Surveyor  General,  stating  that  “pursuant  to  a 
General  Order  in  Council  of  the  19th  January,  1820, 
respecting  Militia  Grants ; and  under  the  certificate  No. 
1,999  of  the  Adjutant  General  of  Militia,  in  favour  of 
Thomas  Moss,  of  the  Township  of  Osnabruck,  in  the 
County  of  Stormont,  in  the  Eastern  District,  yeoman,  as  a 
private  in  a flank  company  of  the  1st  Regiment  of  Stor- 
mont Militia,  the  said  Thomas  Moss  was  entitled  to  a grant 
of  land,  and  assigning  the  lot  in  question. 

By  the  above  Order  in  Council,  the  militiamen  on 
receiving  a certificate  of  service  from  the  Adjutant-General, 
were  to  receive  location  tickets  from  the  Surveyor 
General,  and  on  due  proof  of  having  performed  the 
settlement  duties  to  receive  the  patent;  but  that  no 
patent  should  issue  until  it  should  be  ascertained  by  the 
Surveyor  General  or  the  Commissioner  of  Crown  Lands 
that  a resident  settler  had  been  established  on  some  part  of 
the  grant  who  should  occupy  and  improve  the  same  within 
six  months  of  the  date  thereof. 

On  the  location  ticket  was  endorsed  a deposition,  dated 
12th  March,  1835,  made  by  John  Holliman,  of  the  City  of 
Toronto,  and  Walter  Lindsay,  of  the  Township  of  Mono, 
which  stated  that  they  personally  appeared  before  T.  B. 
Phillips,  Esq.,  one  of  His  Majesty’s  Justices  of  the  Peace 
for  the  said  district,  and  deposed  under  oath  that  they  had 
been  on  the  lot  on  the  fifth  of  that  month,  and  that  no 
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ivork  had  been  done  on  the  lot,  only  the  blaze  trees  cut 
down,  and  centre  trees  stand  ing,  and  that  the  said  lot  was 
open  for  location. 

On  the  24th  May,  1832,  the  previous  order  with  regard  to 
settlement  duties  was  cancelled,  and  such  duties  were  to  be 
dispensed  with  in  the  future,  but  pro\Tiding  that  no  patents 
should  issue  to  individuals  who  should  receive  location 
tickets  until  it  was  ascertained  that  a resident  settler  was 
established  on  some  part  of  the  grant,  but  that  the  order 
was  not  to  interfere  with  the  Order  in  Council  of  the  14th 
May,  1830,  Avhich  applied  exclusively  to  discharged  soldiers, 
and  in  respect  of  whom  the  time  of  residence  was  thereby 
appointed  to  be  three  years  instead  of  five,  as  prescribed  by 
that  order. 

On  the  21st  December  1835,  letter^patent  issued  grant- 
ing this  lot  to  Moss  in  fee  ; but  with  the  proviso  that  “ the 
said  Thomas  Moss,  his  heirs  or  assigns,  shall  and  do  within 
three  years,  erect  and  build  or  cause  to  be  erected  and 
built  in  and  upon  some  part  of  the  said  parcel  or  tract  of 
land  a good  and  sufficient  dwelling  house,  he,  the  said 
Thomas  Moss,  or  his  assigns,  not  having  built,  or  not  being 
in  his  own  right  lawfully  possessed  of  a house  in  the  Pro- 
vince, and  be  therein  resident,  or  cause  some  person  to  be 
therein  resident  for  the  space  of  three  years  \ then  next 
ensuing  the  building  of  the  same,  and  in  default  the  grant 
to  be  void.  The  patent  wTas  issued  under  the  Order  in 
Council  of  the  19  th  January,  1820,  which  required  as 
•before  mentioned,  due  proof  of  the  performance  of  the 
settlement  duties  before  the  patent  should  issue. 

The  evidence  of  Thomas  Moss  was  taken  under  a com- 
mission, and  in  answer  to  the  interrogatories  put  to  him 
stated,  that  he  was  84  years  of  age,  and  resided  in  the 
Township  of  Cornwall,  in  the  County  of  Stormont,  but  for- 
merly lived,  both  before  and  after  the  war  of  1812,  in  the 
Township  of  Osnabruck,  ill  the  same  county  : that  he  had 
served  in  the  militia  of  Upper  Canada  in  the  Stormont 
regiment  as  a private  during  the  war  of  1812,  and  so  far  as 
he  knew  was  the  only  one  of  the  name  of  Thomas  Moss 
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in  the  regiment,  although  there  were  others  of  the  name 
of  Moss  : that  he  was  entitled  to  a patent  from  the-  Crown 
for  a land  grant  for  his  services  in  the  war : that  he  never 
took  out  the  patent  for  this  lot ; never  was  in  possession 
or  saw  the  lot,  and  never  had  anything  to  do  with  it ; and 
first  heard  of  defendant  being  in  possession  about  two 
years  ago  when  so  informed  by  the  plaintiff : that  he  did 
not  know  the  plaintiff  until  about  two  years  ago,  when  he 
came  to  tell  him  that  defendant  had  squatted  on  the  land  : 
that  he  did  not  know  the  defendant,  but  knew  one  Stewart, 
but  could  not  say  he  was  the  defendant.  In  answer  to 
the  interrogatory,  “Did  you  execute,  sign,  seal,  and  deliver 
the  indenture  now  produced  and  shewn  to  you  marked 
with  the  letter  ‘ A he  stated  that,  “ I say  that  I suppose 
the  signature  to  the  deed  produced  marked  ‘ A ’ is  mine.” 
He  further  stated,  on  again  looking  at  the  deed,  that  it  was 
“all  right.” 

In  answer  to  the  cross  interrogatories,  he  stated  : that 
when  the  plaintiff  came  and  told  him  a squatter  was  on 
the  lot,  he  did  not  know  what  lot,  and  did  not  think  the 
plaintiff  knew  : that  he  had  no  correspondence  with  plain- 
tiff previous  to  this ; that  he  first  became  aware  that  he 
had  any  interest  in  land  in  Mono  when  told  by  the  plain- 
tiff : that  he  had  never  paid  any  taxes  on  it,  or  done  road 
work  or  statute  labour  on  it : that  the  plaintiff  wished  to 
purchase  the  lot:  that  there  was  not  much  negotiation 
about  the  sale,  but  plaintiff  said  there  ought  to  be  some 
little  recompense,  as  the  patent  was  in  his  name,  and  gave 
him  $100  : that  he  did  not  state  to  the  plaintiff  or  any  one 
else  that  he  did  not  own  the  lot ; and  that  he  only  gave  the 
plaintiff'  a quit  claim,  because  that  was  all  plaintiff  asked 
for,  and  because  he  did  not  think  that  the  plaintiff  paid 
him  full  value:  that  he  never  knew  John  Holliman,  and 
that  he  never  was  his  agent  or  in  his  employ,  and  never 
empowered  or  authorized  him  to  locate,  settle,  improve,  or 
take  possession  of  any  land  for  him  : that  he  never  got  any 
land  settled  or  located  anywhere  by  anyone ; and  that  no 
one,  as  far  as  he  knew,  of  the  name  of  J ohn  Holliman,  ever 
26 — VOL.  xxv  C.P. 
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informed  him  that  he  had  located,  settled,  or  taken  posses- 
sion of,  or  commenced  to  improve  this  lot,  and  he  never 
heard  that  he  had  done  so. 

The  plaintiff  further  gave  evidence  to  prove  that  the 
above  Thomas  Moss  was  the  militiaman  for  whom  the 
patent  was  intended.  It  appeared  that  Holliman  was  dead. 
The  deed  from  Moss  to  the  plaintiff  was  a quit  claim  deed, 
and  was  dated  the  1st  March,  1873. 

For  the  defence  the  defendant  was  called  as  a witness,  and 
stated  that  he  settled  on  the  land  in  1851,  and  had  resided 
on  it  ever  since : that  when  he  went  on  about  ten  acres 
were  cleared,  part  being  on  the  south-west  end,  and  part 
on  the  south-east.  The  part  on  the  south-east  was  about 
three  or  four  acres,  and  was  cultivated  and  fenced.  The 
part  on  the  south-west  was  cleared  up ; some  logs  were  on 
it,  but  most  of  them  were  off*  it. 

The  other  witnesses  for  the  defence,  however,  stated  that 
before  the  defendant  went  on,  there  were  merely  four  or 
five  acres  on  the  south-west  end,  which  had  been  chopped 
over,  but  had  not  been  logged  or  cleared:  and  one  of  them, 
Aaron  Patterson,  proved  that  he  chopped  the  four  acres  in 
1835  for  Holliman,  and  was  paid  $20,  and  that  there  was 
then  no  fencing  on  the  land ; that  Holliman  was  then 
living  with  the  Hon.  G.  Crookshanks,  on  the  Crookshanks 
farm  at  Toronto. 

The  defendant’s  counsel  proposed  to  ask  this  witness 
what  Holliman  said  in  connection  with  this  chopping,  upon 
the  ground  that  the  papers  put  in  shewed  him  to  be  the 
agent  of  the  patentee,  and  for  whom  he  got  the  work  done, 
with  the  view  of  establishing  facts  to  set  up  defendant’s 
title  under  the  statute  of  limitations. 

The  plaintiff  objected  that  Holliman  was  not  shewn  to 
have  been  the  agent  of  the  patentee,  but  rather  to  have 
acted  without  authority,  and  what  he  did  in  1835  could  not 
have  been  done  for  the  patentee. 

The  learned  Queen’s  Counsel  refused  to  allow  this  evi- 
dence, on  the  ground  that  it  was  not  sufficiently  shewn  that 
Holliman  was  the  agent  of  the  patentee ; and  therefore  the 
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patentee  was  not  bound  by  anything  that  Holliman  may 
have  said. 

The  learned  Queen’s  Counsel  directed  the  jury  that  if 
they  thought  the  Thomas  Moss  who  signed  the  deed  to  the 
plaintiff  was  the  patentee  of  the  crown,  to  find  for  the 
plaintiff,  but  if  not,  to  find  for  the  defendant. 

The  defendant  objected  to  the  charge  of  the  learned 
Queen’s  Counsel,  on  the  ground  that  he  should  not  have 
told  the  jury  that  the  evidence  was  all  one  way  on  the 
point  of  identity  : that  as  to  possession,  there  was  evidence 
of  cultivation,  and  the  presumption  was,  that  it  was  under 
the  patentee,  particularly  as  the  order  in  council  of  1832, 
only  allowed  the  patent  to  issue  to  a settler,  or  in  view  of 
immediate  settlement. 

The  jury  found  for  the  plaintiff. 

In  Easter  Term,  May  20th,  1874,  McCarthy,  Q.C.,  obtained 
a rule  nisi  to  set  aside  the  verdict  entered  for  the  plaintiff, 
and  for  a new  trial,  on  the  ground  of  misdirection  of  the 
learned  Queen’s  Counsel  who  tried  the  case,  in  charging  the 
jury  that  the  evidence  was  all  in  favour  of  the  plaintiff ; 
and  that  there  were  no  circumstances  against  the  conten- 
tion of  the  plaintiff,  that  the  plaintiff’s  grantor  was  the 
patentee  ; and  in  charging  the  jury  that  there  was  no  evi- 
dence of  possession  entitling  the  defendant  to  set  up  or 
claim  title  under  the  Statute  of  Limitations ; and  on  the 
ground  that  the  verdict  was  contrary  to  law,  evidence,  and 
the  weight  of  evidence. 

In  the  same  term,  June  3rd,  1874,  Harrison,  Q.C.,  and  T. 
S.  Kennedy,  shewed  cause,  and  McCarthy,  Q.C.,  supported 
the  rule.  The  arguments  were  substantially  the  same  as  in 
the  Court  of  Appeal. 

June  22nd,  1874.  Gwynne,  J.,  delivered  the  judgment 
of  the  Court. 

The  case  was  left  to  the  jury  simply  upon  the  point, 
whether  or  not  they  were  of  opinion  that  the  person  who 
executed  the  deed  to  the  plaintiff  was  the  patentee  of  the 
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crown,  and  they  were  directed,  if  they  were  of  opinion  that 
he  was,  to  find  for  the  plaintiff. 

We  are  of  opinion  that  this  was  too  narrow  a view  to 
take  of  the  case.  There  was  evidence  to  go  to  the  jury  from 
which  a fair  inference  might  have  been  drawn,  that  the 
patentee,  by  himself  or  his  agents,  had  entered  upon  the 
land  after  the  issuing  of  the  letters  patent,  and  had  made 
some  of  the  improvements  spoken  of,  or  at  least  from  which 
the  inference  might  have  been  drawn  that  the  patentee 
was  aware  that  the  lot  had  been  entered  upon  so  as  to 
cause  the  Statute  of  Limitations  to  have  commenced  run- 
ning against  him  at  a very  early  period.  The  allegation  of 
Moss,  assuming  him  to  be  the  patentee,  and  who  appears  to 
be  a very  old  and  infirm  man,  to  the  effect  that  he  knew 
nothing  about  the  lot  until  the  plaintiff  applied  to  him  to 
convey  it  to  him,  was  not  of  sufficient  weight  to  justify  the 
withdrawing  from  the  jury  the  evidence  upon  these  points ; 
and  the  assertion  of  Moss  that  he  knew  nothing  about  the 
lot  was  evidence  which  in  itself  weighed  as  much  against 
his  being  the  patentee  as  in  favour  of  his  being  ignorant  of 
the  fact  of  the  lot  having  been  entered  upon  and  improved. 
The  failure  of  his  memory  from  age  may  possibly  account 
for  his  evidence,  but  the  matters  are  such  that  we  think 
the  special  attention  of  the  jury  should  have  been  drawn 
to  them,  and  their  opinion  taken  upon  the  point  arising 
under  the  Statute  of  Limitations,  which  constituted  the 
defendant’s  defence. 

In  view  also  of  the  fact  that  the  letters  patent  were 
issued  upon  the  petition  of  Holliman,  “ as  fully  empowered 
and  authorized  by  Thomas  Moss,”  upon  whose  behalf  he 
petitioned,  to  “ locate,  settle,  and  improve  one  hundred  acres 
of  land  to  which  the  said  Moss  is  entitled” — and  in  view  of 
the  fact  also  that  Holliman  selected  the  locality  where  the 
land  should  be  granted,  and  stated  further  in  his  petition 
that  he  proposed  to  commence  instant  improvement  and 
immediate  settlement, — and  in  view  of  the  fact  that  the 
regulations  then  in  force  required  that  no  letters  patent 
should  be  issued  until  it  was  proved  to  the  satisfaction  of 
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the  Surveyor  General  or  Commissioner  of  Crown  Lands, 
that  a resident  settler  was  established  on  some  part  of  the 
grant, — and  in  view  of  the  fact  that  it  was  upon  the  peti- 
tion of  Holliman  that  the  letters  patent  were  issued,— we 
are  of  the  opinion  that  the  evidence,  which  was  offered, 
should  have  been  received  of  the  acts  and  directions  and 
statements  of  Holliman  relative  to  the  clearing  of  the  land, 
upon  the  ground  that  his  acts,  directions,  and  statements 
should,  under  the  circumstances  in  which  the  letters  patent 
issued,  be  taken  to  affect  the  patentee. 

The  other  point,  which  arose  during  the  argument,  as  to 
the  true  construction  of  the  Consolidated  Statute  of  Upper 
of  Upper  Canada,  ch.  88,  sec.  8,  can  more  properly  be  dis- 
cussed after  the  next  trial,  if  the  point  should  then  arise. 

The  rule  will  be  for  a new  trial  without  costs. 

j Rule  absolute. 

i 

From  this  judgment  the  plaintiff  appealed. 

March  15,  1875.  Harrison,  Q.C.,  and  T.  S.  Kennedy , for 
the  appellant.  The  question  of  the  identity  of  the  patentee 
with  the  appellant’s  grantor  was  the  only  point  necessary  to 
be  submitted  to  the  jury,  and  it  was  fairly  left  to  them  with- 
out withdrawing  anything  from  their  consideration,  and 
although  the  learned  Queen’s  Counsel  was  of  opinion  that 
the  evidence  was  strongly  in  favour  of  the  appellant,  he  did 
not  tell  them  that  there  was  no  circumstances  against  the 
plaintiff’s  contention.  His  remarks  were  warranted  by 
the  evidence,  and  under  no  circumstances  can  amount  to 
misdirection  : Attorney -General  v.  Good,  McL.  & G.  289 ; 
Davidson  v.  Stanley,  2 M.  & G.  721 ; Dougherty  v.  Wil- 
liams, 32  U.  C.  R.  215.  The  evidence  of  possession  under 
the  Statute  of  Limitations,  was  properly  rejected.  There 
was  no  evidence  that  Holliman  was  the  agent  of  the 
patentee  of  the  crown ; and  if  his  agent, — only  for  doing  the 
settlement  duties  and  procuring  the  patent;  and,  therefore, 
anything  Holliman  may  have  said  before  the  issuing  of  the 
patent,  cannot  affect  the  patentee’s  rights  after  the  issue  of 
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the  patent : Stewart  v.  Murphy,  16  U.  C.  R.  224.  At  all 
events,  if  the  evidence  was  wrongly  rejected,  defendant, 
by  not  making  it  a ground  for  a new  trial,  acquiesced  in 
the  ruling,  and  the  rule  was  therefore  improperly  made 
absolute  for  rejection  of  evidence : Gee  v.  Metropolitan 
R.  W.  Co.,  L.  R.  8,  Q.  B.,  161.  There  was  no  evidence 
either  cf  discontinuance  of  possession  by  the  patentee,  or 
of  possession  of  the  defendant  as  against  the  patentee,  so 
as  to  confer  title  on  the  defendant,  and  there  can  be 
possession  until  after  the  issue  of  the  patent : Stewart  v. 
Murphy,  16  U.  C.  R.  224;  Doe  dem.  Park  v.  Henderson, 
7 U.  C.  R.  182 ; Doe  dem.  McGillis  v.  McGillivray,  9 U. 
C.  R.  1 ; Doe  dem.  Pettit  v.  Ryerson,  9 U.  C.  R.  276;  Jamie- 
son v.  Barker,  18  U.  C.  R.  590 ; Dousett  v.  Cox,  18  U.  C.  R. 
594;  Johnson  v.  McKenna,  10  U.  C.  R.  520;  Doe  dem.  Shep- 
herd v.  Bayley,  10  U.  C.  R.  310;  Young  v.  Elliott,  23  U.  C.  R. 
420 ; Dundas  v.  Johnston,  24  TJ.  C.  R.  547.  There  being 
no  evidence  on  this  point  to  go  to  the  jury,  it  was  pro- 
perly withheld  from  them  : Campbell  v.  Hill , 22  C.  P. 
526,  23  C.  P.  473  ; Gee  v.  Metropolitan  R.  W.  Co,,  L. 
R.  8 Q.  B.  161.  As  the  verdict  was  supported  by  the 
evidence,  misdirection  is  no  ground  for  a new  trial : Ford 
v.  Lacey,  30  L.  J.  N.  S.  Ex.  351 ; Great  Western  R.  W. 
Co.  v.  Braid,  1 Moore,  P.  C.  N.  S.  101.  The  rule  was  not 
made  absolute  as  a matter  of  discretion,  but  as  a matter 
of  law;  and  therefore  the  law  taking  away  the  jurisdic- 
tion of  the  Court  of  Appeal  does  not  apply. 

McCarthy,  Q.  C.,  contra.  There  were  two  questions 
which  should  have  been  submitted  to  the  jury — namely, 
as  to  the  identity  of  Moss  with  the  patentee,  and  as  to 
cultivation  by  him.  As  to  the  first  point,  the  case  was  not 
properly  submitted  to  the  jury,  for  the  learned  J udge  told 
them  that  the  evidence  was  all  one  way,  while  the  appel- 
lant’s vendor  did  not  remember  ever  having  obtained  the 
patent.  Although  a Judge  at  nisi  prius  can  express  his 
opinion  on  the  facts  in  charging  the  jury,  yet  if  his  opinion 
is  not  warranted  by  the  facts,  or  is  an  unfair  or  illogical 
inference  or  deduction  from  the  facts,  a new  trial  will  be 
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granted  : Davidson  v.  Stanley , 2 M.  & G.  721.  The  second 
point  should  clearly  have  been  submitted  to  the  jury.  The 
defendant  gave  evidence  of  twenty  years  adverse  posses- 
sion, which  would  entitle  him  to  succeed,  unless  it  was 
without  the  knowledge  of  the  patentee ; but  in  order  that 
such  want  of  knowledge  should  displace  the  possession,  it 
should  have  been  proved,  that  when  the  defendant  entered 
the  land  was  in  a state  of  nature.  Here  there  was  evidence 
of  the  land  being  cultivated  at  the  time  he  entered.  The 
cultivation  was  done  by  Holliman  as  agent  for  the  patentee, 
and  the  statements  of  Holliman,  as  such  agent,  should  not 
have  been  rejected : Doe  dem.  Park  v.  Henderson,  7 U.  C. 
R.  182;  Clifford  v. Burton,  1 Bing.  199, 8 Moore  16.  Although 
the  rejection  of  evidence  was  not  made  a ground  for  a new 
trial,  it  was  a mere  irregularity  which  might  be  amended ; 
and  there  is  no  acquiescence  so  as  to  prevent  the  point  from 
being  ever  raised  : Dray  son  v.  Andrews,  10  Ex.  473,  note  6. 
Moreover,  want  of  knowledge  under  Consol.  Stat.  U.  C.  ch. 
88,  sec  3,  does  not  apply  here,  for  the  patentee  stated  that 
he  did  not  know  that  he  was  patentee,  and  therefore, 
knowledge  would  have  made  no  difference  to  him:  Doe  dem. 
Pettit  v.  Ryerson,  9 U.  C.  R.  276.  The  Court  below,  while 
discussing  the  legal  points,  granted  the  new  trial  merely  as  a 
matter  of  discretion,  and  therefore  the  Court  of  Appeal  have 
no  jurisdiction  : Boulton  v.  Coojper,  4 U.  C.  R.  278  ; Ketchum 
v.  Mighton,  14  U.  C.  R.  99  ; Keena  v.  O'Hara , 16  C.  P.  435 ; 
Jackson  v.  Yeomans,  28  U.  C.  R.  307  ; Regina  v.  McLean, 
22  U.  C.  R.  443. 

Harrison,  Q.  C.,  in  reply.  The  new  trial  was  certainly 
not  granted  as  a matter  of  discretion,  but  the  Court  decided 
the  legal  points  raised.  If  they  had  granted  the  new  trial 
as  a matter  of  discretion  on  points  not  raised  at  the  trial, 
they  certainly  would  only  have  done  so  on  payment  of  costs. 
The  onus  was  upon  defendant  to  shew  that  the  patentee  had 
been  in  possession,  and  had  discontinued  or  had  notice  of 
defendant’s  possession,  and  the  mere  inference  that  the  de- 
fendant attempted  to  have  submitted  to  the  jury,  was  pro- 
perly rejected. 
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Draper,  C.  J.  of  Appeal,  delivered  the  judgment  of  the 
Court,  (a) 

It  is  shewn  in  this  case  that  one  Thomas  Moss  was  a 
private  in  a flank  company  in  the  Stormont  Militia,  during 
the  war  of  1812,  and  that  he  in  September,  1873,  was 
about  eighty-four  years  of  age. 

In  January,  1835,  one  John  Holliman,  who  described 
himself  as  servant  to  the  Hon.  George  Cruikshank,  and 
attorney  to  Thomas  Moss,  petitioned,  (asserting  himself  to 
be  fully  empowered  by  the  latter  to  locate,  settle,  and  im- 
prove one  hundred  acres  of  land  to  which  Moss  was  enti- 
tled for  services  in  the  Provincial  Militia),  that  the  loca- 
tion might  be  made  in  the  township  of  Mono  or  Caledon. 
On  the  13th  of  March,  1835,  a location  ticket  was  issued 
in  the  name  of  Thomas  Moss,  for  the  west  half  of  lot  No. 
18,  in  the  6th  concession,  east  of  Hurontario  street,  in  the 
township  of  Mono,  containing  100  acres,  stating,  however, 
that  no  patent  should  issue  until  it  was  satisfactorily  shewn 
that  a resident  settler  had  been  established  on  some  part  of 
the  grant,  who  should  occupy  and  improve  the  same  within 
six  months  from  the  date  of  the  location  ticket.  This  con- 
dition was  in  pursuance  of  the  order  in  council  of  24th  of 
May,  1832,  which  cancelled  the  previous  regulations  as  to 
settlement  duties.  By  the  21st  December,  1835,  sufficient 
proof  of  compliance  with  this  condition  in  the  location 
ticket  must  have  been  furnished,  for  under  that  date  the 
letters  patent  granting  this  lot  to  Thomas  Moss  in  fee  were 
issued.  According  to  my  recollection  of  the  course  of  pro- 
ceeding at  that  time,  the  patent  would  not  have  been 
delivered  from  the  secretary’s  office,  without  a receipt  being 
signed  by  the  agent  who  obtained  it.  It  did  not  appear 
whether  the  original  patent  was  ever  taken  out ; an  exem- 
plification of  it  was  used  at  the  trial.  There  can  be  no 
question  of  the  fact  that  such  a grant  was  made,  and  I 
think  it  almost  equally  certain  that  Thomas  Moss,  whose 
evidence,  taken  on  a commission,  was  read  to  the  jury,  was 


(a)  Draper,  C.  J.  of  Appeal,  Strong,  J.,  Burton,  J.,  Patterson,  J. 
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the  militiaman  for  whom  this  grant  was  intended.  Then 
the  deed  of  quit  claim  from  Moss  to  the  plaintiff  was  not 
formally  put  in  evidence,  nor  is  it  set  out  in  the  appeal 
book.  I have  no  doubt  from  the  questions  to  Moss  on  his 
examination  and  cross-examination  that  it  was  attached  to  . 
the  commission.  Moss’s  answer  to  the  question,  “ Did  you 
execute,  sign,  seal,  and  deliver  the  indenture  now  produced 
and  shewn  to  you  marked  with  the  letter c A,’  ” is,  “ I say,  I 
suppose  the  signature  to  the  deed  produced,  marked  ‘ A,’  is 
mine,”  but  it  is  not  very  conclusive  evidence  as  against  this 
defendant  who  is  a stranger  to  the  transaction.  It  may,  of 
course  have  been  agreed  between  the  parties  to  admit  this 
deed  ; but,  even  then  it  should  have  been  put  in.  The  only 
exhibit  “ A,”  on  the  appeal  book,  is  the  exemplification  of 
the  grant  from  the  crown  to  Moss. 

The  evidence  as  to  Holliman’s  agency  and  authority  to 
represent  Moss,  is  not  so  satisfactory.  That  the  department 
for  land  granting  acknowledged  him  in  that  character,  is 
plain  enough ; for  he  approaches  the  government  with  a 
petition  in  his  own  name,  but  on  the  behalf  of  Moss  ; and 
he  makes  an  affidavit  to  shew  that  this  particular  parcel  of 
land  is  vacant  and  open  for  location.  He  employs  a man 
to  chop  on  the  lot,  and  there  is  evidence  reasonably  suffi- 
cient to  shew  that  some  five  acres  at  least  were  actually 
cleared.  How  the  condition  as  to  a resident  settler  was 
complied  with,  is  not  shewn;  but  something  must  have 
been  done,  for  the  patent  is  completed  in  the  same  year  that 
the  location  ticket  is  dated,  though  there  is  more  than  six 
months  between  th  two  dates.  Now,  all  these  acts  are 
consistent  with  the  assertion  of  Holliman,  that  he  was 
acting  under  the  authority  as  well  as  for  the  advantage  of 
Moss,  who  indirectly  affirms  the  agency  by  assuming  the 
right  to  convey  whatever  interest  he  had  in  the  land, 
which  interest  or  right  was  absolutely  nothing  but  for  the 
patent  there  obtained  by  Holliman’s  acts ; and  the  plaintiff 
knew  this. 

Whether  Moss’s  assertion  that  he  never  knew  Holliman, 
and  never  gave  him  the  authority  which  Holliman  pro- 
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fessed  to  act  upon,  is  to  be  conclusively  relied  on ; or 
whether  age  has  impaired  his  memory  so  that  events  nearly 
forty  years  old  have  faded  away,  is  a question  of  fact  not 
of  law.  I think  there  was  evidence,  (on  the  cogency  of 
which  I form  no  conclusion),  which  the  jury  ought  to  have 
pronounced  upon  ; and  if  they  had  found  for  the  defendant, 
I am  not  prepared  to  say  that  the  verdict  could  not  have 
been  upheld  ; but  their  attention  was  not  called  to  it. 

As  it  is,  we  think  we  should  dismiss  the  appeal. 

Appeal  dismissed,  with  costs. 


Bingham  v.  Mulholland  et  al. 


Sale  of  goods — Contract  — Rescission — Insolvency. 

In  March,  1872,  the  plaintiff,  a merchant  at  Orillia,  gave  to  D.,  the 
travelling  agent  of  defendants,  who  were  merchants  at  Montreal,  an 
order  for  certain  goods,  amongst  which  were  500  kegs  of  nails,  at 
$3.80  per  ton,  which  D.  accepted,  the  goods  to  be  delivered  monthly 
during  the  season  or  sooner  if  required  by  the  plaintiff,  at  six  months’ 
credit.  In  May  following,  after  all  ihe  goods  except  the  nails  had 
been  delivered,  the  plaintiff  was  burned  out,  in  consequence  of  which 
he  became  insolvent,  and  so  notified  his  creditors,  giving  them  a state- 
ment of  his  assets  and  liabilities,  and  offering  them  a composition  of 
60  cts.  in  the  $,  which  they  accepted,  and  a deed  of  composition  and 
discharge  was  executed,  the  composition  being  payable  by  instalments 
at  certain  stated  periods,  the  plaintiff  to  give  his  creditors  his  promis- 
sory notes  for  the  said  instalments,  and  to  assign  to  a trustee  certain 
policies  of  insurance,  and  other  securities  for  the  due  payment  of  the 
instalments,  but  on  the  payment  of  the  instalments  at  the  times  speci- 
fied the  creditors  were  to  release  the  plaintiff  from  all  their  claims. 
Neither  at  the  meeting  of  defendant’s  creditors,  or  at  the  time  the 
deed  was  executed,  was  any  mention  made  of  the  plaintiff’s  intention 
to  require  the  performance  of  the  contract  as  to  the  nails,  nor  did  he 
include  it  as  one  of  his  assets,  either  in  his  statement  delivered  to  his 
creditors,  or  in  the  schedule  attached  to  the  deed.  There  was  contra- 
dictory evidence  as  to  a rescission  of  the  contract  in  fact,  but  the  jury 
found  there  had  been  none.  The  plaintiff  having  subsequently  sued 
defendants  for  non-delivery  of  the  nails — 

Held , by  this  Court,  and  affirmed  on  appeal,  Draper,  C.  J.,  of  Appeal, 
dissenting,  that  the  evidence  shewed  a rescission  in  law  of  the  contract, 
the  conduct  of  the  plaintiff  having  been  such  as  to  justify  the  defen- 
dants in  the  belief  that  he  intended  to  abandon  it  upon  his  insolvency, 
and  there  being  evidence  that  the  defendants,  in  such  belief,  likewise 
abandoned  it. 
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Per  Draper,  C.  J.  of  Appeal,  that  though  the  plaintiff’s  insolvency, 
coupled  with  the  other  evidence,  did  not  put  an  end  to  the  contract,  it 
entitled  the  defendants  to  payment  in  cash,  which  the  plaintiff  did  not 
tender ; and  on  this  ground  he  could  not  recover. 

This  was  an  action  for  breach  of  contract  on  the  part  of 
the  defendants  to  deliver  500  kegs  of  nails,  which  formed 
part  of  an  order  for  a larger  quantity  of  goods,  a portion  of 
which  had  been  delivered. 

The  defendants  pleaded  several  pleas,  but  it  is  only 
necessary  to  consider  the  3rd,  5th,  and  6th. 

Third  plea : that  the  plaintiff  was  not  ready  and  willing 
to  pay  for  the  said  goods  according  to  the  terms  of  the  said 
contract. 

Fifth  plea  : that  after  the  alleged  contract,  and  before  any 
any  breach  thereof,  it  was  agreed  by  and  between  the 
plaintiff  and  defendants  that  the  said  contract  should  be 
rescinded,  and  they  then  rescinded  the  same  accordingly. 

Sixth  plea,  on  equitable  grounds : that  after  the  alleged 
contract,  and  after  the  delivery  to  the  plaintiff  of  part  of  the 
said  goods, as  in  the  declaration  alleged,  and  before  any  breach 
of  the  said  contract  by  the  said  plaintiff,  the  plaintiff  was 
indebted  to  the  defendants,  as  well  in  respect  of  the  part  of 
the  said  goods  so  delivered  to  him  by  the  defendants  as  in 
respect  of  other  goods  delivered  to  him  by  the  defendants, 
and  to  other  persons,  in  divers  sums  of  money,  and  was  unable 
to  pay  and  satisfy  his  said  indebtedness  to  the  defendants 
and  said  other  persons,  and  became  and  was  insolvent  and 
unable  to  meet  his  engagements,  and  unable  to  pay  the 
defendants  the  amount  then  owing  to  them  by  the  plaintiff, 
and  unable  to  pay  for  the  said  goods  in  the  declaration 
mentioned,  and  to  perform  his  part  of  the  said  contract, 
and  so  represented  himself  to  the  defendants  and  said  other 
persons,  and  gave  notice  thereof  to  the  defendants,  and 
effected  a composition  with  the  defendants  and  said 
other  persons,  at  the  rate  of  sixty  cents  for  each  and  every 
dollar  of  the  sum  of  money  due  to  them  respectively  by  the 
plaintiff,  without  in  any  way  notifying  or  requiring  the 
defendants  to  deliver  to  him  the  residue  of  the  said  goods 
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in  the  declaration  mentioned  or  to  complete  the  said  con- 
tract. And  the  defendants  then  notified  the  plaintiff  that 
they  the  defendants  would  not  deliver  the  residue  of  the 
said  goods  in  the  declaration  mentioned,  and  that  the  said 
contract  was  cancelled  and  rescinded,  and  the  said  con- 
tract became  and  was  rescinded  accordingly ; and  the 
plaintiff*  has  not  paid  the  defendants  for  the  part  of  the 
said  goods  so  delivered  by  the  defendants  to  the  plaintiff' 
as  in  the  declaration  alleged,  nor  for  the  residue  ot  the  said 
goods  remaining  undelivered* 

Issue. 

The  cause  was  tried  before  Hagarty,  C.J.,  and  a jury,  at 
Toronto,  at  the  Spring  Assizes  of  1874. 

At  the  trial  it  was  proved  that  in  the  month  of  March, 
1872,  the  plaintiff,  a merchant  in  Orillia,  gave  an  order  to 
one  Dean,  the  agent  of  the  defendants,  who  were  merchants 
in  Montreal,  for  a quantity  of  goods,  among  which  were 
500  kegs  of  nails,  at  $3.80,  to  be  delivered  in  monthly 
instalments  during  the  season  or  sooner,  if  required  by  the 
plaintiff, — credit  six  months.  Dean  accepted  the  order. 
The  season  opened  on  the  1st  May,  and  dosed  on  the  1st 
November.  In  May,  1872,  the  plaintiff  was  burnt  out. 
This  was  after  a portion  of  the  goods  had  been  delivered, 
but  before  any  of  the  nails  had  been  forwarded.  On  the  25th 
May,  the  plaintiff  addressed  a circular  to  his  creditors, 
amongst  whom  were  the  defendants,  informing  them  of  his 
loss,  and  stating  his  intention  to  visit  Montreal  and  lay  a 
statement  of  his  affairs  before  them.  He  did  call  a meeting  of 
his  creditors,  and  made  an  offer  of  60  cents  in  the  dollar.  The 
Toronto  creditors  agreed  to  accept  the  plaintiff’s  offer,  and 
signed  an  agreement,  dated  29th  May,  1872,  in  which  they 
stated,  that  having  received  from  the  plaintiff  a statement 
shewing  his  assets  to  be  about  $14,350,  and  his  liabilities 
about  $19,000,  they  had  agreed  to  accept  the  composition  of 
60  cents  in  the  dollar.  The  Montreal  creditors  sent  a man 
named  Fair  to  Orillia  to  examine  into  the  plaintiff’s  affairs ; 
and  after  he  had  reported  the  result  of  his  examination,  they 
also  agreed  to  accept  the  composition;  and,  on  17th  June,  a 
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deed  of  composition  was  executed  between  the  plaintiff  of 
the  first  part  and  his  creditors  of  the  second  part,  which 
recited  that  “ whereas  by  reason  of  untoward  circumstances 
the  said  party  of  the  first  part  is  unable  fully  to  pay  and 
satisfy  his  said  indebtedness  to  the  said  parties  of  the  second 
part,  and  hath  offered  to  pay  them  a composition  upon  their 
respective  claims  against  him  at  the  value  of  60  cents  in 
the  $,”  payable  by  instalments,  at  certain  specified  periods, 
extending  over  a period  of  eighteen  months.  The  plaintiff 
further  offered  to  give  to  each  of  his  creditors  his  own 
promissory  notes  for  the  said  instalments,  payable  to  each 
creditor,  and  to  assign  to  two  trustees  for  the  benefit  of 
the  said  creditors,  and  as  security  to  them  for  the  payment 
of  the  said  composition,  a policy  made  in  his  favour  by  the 
Beaver  and  Toronto  Mutual  Insurance  Company  for  $2,000, 
and  another  policy  of  insurance  made  in  his  favour  by  the 
Commercial  Union  Insurance  Company  of  London  for 
$3,000  ; and  all  his  book  debts,  books  of  account,  promissory 
notes,  orders,  vouchers,  and  securities  for  moneys  owing  to 
him.  It  was  witnessed  that  the  creditors  bound  themselves 
to  discharge  the  plaintiff  from  all  the  said  claims  which  they 
had  or  claimed  against  him;  and  upon  the  payment  of  the  said 
promissory  notes,  as  they  should  respectively  become  due, 
the  said  creditors  and  each  of  them  did  thereby  release  and 
discharge  the  said  plaintiff  from  all  claims  and  demands 
whatsoever  which  they  might  thereafter  have  against  him 
upon  such  claims,  and  any  portion  thereof,  as  set  forth  in 
the  said  schedule ; provided  that  the  deed  was  to  have  no 
effect  unless  executed  by  all  the  plaintiff’s  creditors.  In 
the  schedule  attached  to  this  instrument  was  a list  of 
the  creditors,  among  whom  the  defendants  appeared  for  the 
sum  of  $1,515.89.  This  was  the  balance  due  them,  which 
was  exclusive  of  the  nails,  and  there  was  no  reference  in 
the  deed  to  any  other  contract  exclusively  for  their  delivery. 

On  May  30th,  1872,  the  defendants  had  forwarded  the 
plaintiff  certain  goods,  the  invoice  of  which  amounted  to 
$79,  which  were  stopped  by  the  defendants  in  transitu  at 
the  railway  station  at  Orillia. 
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While  the  plaintiff  was  in  Montreal,  and  before  the  deed 
of  composition  was  executed,  he  called  at  the  defendants’ 
office,  and,  as  stated  by  the  plaintiff,  the  following  con- 
versation took . place.  After  stating  that  he  believed 
the  statement  of  his  affairs  was  a true  one,  he  said  : “ I 
did  not  put  in  it  anything  of  expected  profits  on  the  nails. 
I thought  they  would  have  been  delivered  like  the  other 
goods  I had  ordered.  I think  there  was  then  an  advance  on 
nails.  I did  not  think  of  this  matter.  I proposed  60 
cents.  * * I saw  defendant  at  his  office  after  the  meet- 
ing. I asked  him  what  about  the  balance  of  the  order. 
He  said,  ‘ It  is  all  right ; I will  arrange  it,  but  get  your 
affairs  arranged,  as  we  want  to  see  you  in  business.’  After 
I left,  at  the  station  in  Montreal,  Dean,  a clerk  of  the 
defendants,  met  me,  and  wanted  me  to  cancel  the  order. 
He  said,  ‘We  want  to  be  generous  with  you,  you  be 
generous  with  us,  and  let  us  off  half  that  order.’  He  did 
not  say  they  would  not  carry  it  out.  Dean  was  present 
when  I saw  the  defendant.  I said  if  I got  the  settlement 
made  I wanted  the  nails.  They  had  gone  to  $4.50.” 

The  defendant  Mulholland  gave  this  version  of  the 
interview.  He  said  : “ The  plaintiff  came  down  about  1st 
June,  1872.  I was  very  friendly  with  him.  To  further  his 
settlement,  I sent  Dean  to  attend  his  meeting.  After  the 
meeting  the  plaintiff  called  on  me.  He  asked  would  I 
execute  the  remainder  of  the  order ; I,  thinking  it  of  not 
much  importance,  said  if  he  could  get  into  business  again, 
we  would.  I had  no  idea  there  was  a cask  of  nails  in  the 
order.  After  he  left  Dean  asked  me  was  I aware  that 
500  kegs  of  nails  were  in  the  order.  I said,  no.  He  said, 
yes.  I said  to  go  after  him  at  once,  and  say  we  would  not 
fill  the  order.” 

Dean  stated  that  he  did  go  to  the  station  and  saw  the 
plaintiff  at  the  train,  and  told  him  the  defendants  would 
not  fill  the  order,  but  offered  him  200  kegs  at  $4.50.  As 
this  offer  was  not  accepted  it  is  unnecessary  to  state  the 
particulars. 

This,  as  already  stated,  took  place  before  the  deed  of 
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composition  was  signed.  After  the  deed  of  composition 
was  executed,  the  following  correspondence  took  place 
between  the  plaintiff  and  the  defendants  as  to  delivering 
the  nails  : — 

On  22nd  July,  1872,  the  defendants  wrote  to  the  plaintiff 
enquiring  whether  he  had  got  all  his  old  affairs  settled,  and 
was  prepared  to  go  into  business  again. 

To  this  the  plaintiff  replied  on  24th  July  : “ I am  pleased 
to  inform  you  that  I have  succeeded  in  getting  all  my  credi- 
tors to  agree  to  the  composition,”  &c.  “ I am  now  ready  to 

commence  operations  again,  and  trust  that  our  business 
relations  in  the  future  will  be  of  a more  pleasant  nature 
than  in  the  past.  I received  the  invoice  of  the  goods  in  your 
letter,  and  am  now  ready  to  receive  them.  They  are  at  the 
station  here,  I believe.  I also  send  you  a list  of  some  nails 
I want,  as  I am  just  out  of  them.”  (This  was  a requisition 
for  100  kegs.)  “If  not  too  much  trouble,  will  you  kindly 
send  the  copy  of  the  order  of  goods  given  to  Mr.  Dean  here, 
that  is,  balance  of  goods  not  sent.” 

To  this  letter  the  defendants  did  not  reply  ; and  on  the 
21st  August  the  plaintiff  wrote  again  : “ I wrote  you  some 
time  ago  in  reply  to  your  letter  to  me,  and  also  sent  specifi- 
cation for  100  kegs  nails  enclosed,  and  also  asked  for  quota- 
tions of  some  goods  I was  in  need  of,  and  as  yet  have  not 
received  a reply.  Please  let  me  know  by  return  mail  if 
you,  intend  to  notice  the  contents  of  my  letter,  and  what 
about  the  goods  here  at  the  station.  I am  prepared  to  take 
them,  and  also  the  goods  previously  ordered,  and  if  needs 
pay  for  them,”  &c. 

In  answer  to  this  the  defendants  wrote  on  23rd  August : 
“We  are  in  receipt  of  your  favour  of  the  21st  inst.  When 
you  visited  Montreal  to  effect  a settlement  and  composition 
of  your  debts,  before  we  consented  to  become  parties  to 
your  deed  of  composition,  we  required  your  order  for  500 
kegs  of  nails  to  be  annulled  and  cancelled.  This  was 
agreed  to  by  you,  and  it  was  then  agreed  that  if  you  got 
the  settlement  with  your  creditors  effected,  and  that  you 
would  be  able  to  resume  business,  that  we  would  sell  you 
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200  kegs  of  cut  nails  assorted  at  tlie  same  price  which  was  - 
quoted  to  you  for  the  500  kegs.  At  that  very  time  the 
order  for  the  500  kegs  was  cancelled  in  consequence  of 
your  failure,  and  the  conditional  sale  of  200  kegs  was 
entered  in  our  sales  book.  The  writer  thinks  that  on  being 
reminded  of  the  foregoing  particulars,  you  will  see  that  the 
500  kegs  sale  is  null  and  void,  otherwise  we  would  not 
have  agreed  to  a composition  on  our  claim.  We  would  be 
glad  to  know  the  particulars  of  your  arrangements  for 
resuming  business,  so  far  as  your  liabilities  and  assets  are 
concerned,  and  if,  as  you  write,  they  are  satisfactory,  we 
shall  be  ready  to  open  an  account  with  you,  and  let  you 
have  the  goods  which  are  now  at  the  station.” 

Upon  receipt  of  this  letter  the  plaintiff  went  to  Montreal, 
and  demanded  the  nails,  which  the  defendants  refused  to 
deliver,  the  plaintiff  at  the  same  time  offering  to  pay  for 
them,  but  no  legal  tender  was  proved. 

The  price  of  nails  had  risen  very  largely. 

At  the  close  of  the  case,  Mr.  Kerr  contended  that  if 
notice  of  cancelling  were  given  by  the  defendants,  that, 
coupled  with  the  subsequent  execution  of  the  deed  of 
release,  made  the  defence  complete,  and  leave  was  reserved 
to  the  defendants  to  move  to  enter  a non-suit  on  the  legal 
effect  of  the  evidence. 

The  learned  Chief  Justice  left  it  to  the  jury  to  say 
whether  the  contract  was  rescinded  in  fact  by  the  parties. 

The  jury  found  for  the  plaintiff,  and  $900  damages. 

In  Easter  term,  May  20th,  1874,  J.  K.  Kerr  obtained  a 
rule  nisi  to  enter  a nonsuit  pursuant  to  leave  reserved,  or 
for  a new  trial,  on  the  ground  that  the  verdict  was  con- 
trary to  law  and  evidence,  and  on  the  ground  that 
the  damages  were  excessive,  and  for  misdirection  of 
the  learned  Chief  Justice,  in  not  directing  the  jury  that 
the  damages  should  be  ascertained  on  the  breach  of  the 
whole  contract,  and  that  in  ascertaining  the  same  they 
should  deduct  from  the  damages  ascertained  in  respect  of 
the  nails,  and  allow  to  the  defendants  the  proportion  of  40 
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per  cent,  upon  the  amount  payable  to  the  defendants  in 
respect  of  the  remainder  of  the  contract  sued  on. 

In  the  same  term,  June  5th,  1874,  M.  G.  Cameron , Q.O., 
and  Harrison,  Q.C.,  shewed  cause,  and  J.  K.  Kerr  sup- 
ported the  rule. 

The  arguments  were  substantially  the  same  as  on  appeal 

August  24th,  1874.  Galt,  J. — At  the  time  when  the 
contract  was  entered  into  the  plaintiff  was  in  good  circum- 
stances, the  whole  of  the  goods  ordered  by  him  had  been 
delivered,  except  the  nails,  and  in  consequence  the  plaintiff 
was  indebted  to  the  defendants  in  a considerable  sum  of 
money,  when,  owing  to  a loss  by  fire,  he  was  unable  to  pay 
his  debts  in  full. 

The  question  which  we  have  to  decide  is  this — whether  in 
law  the  contract  was  cancelled  by  the  deed  of  composition 
and  the  subsequent  refusal  of  the  defendants  to  deliver  the 
nails  ; for  the  jury  have  found  that  it  was  not  rescinded  in 
fact  by  the  parties. 

It  is  quite  evident  from  the  evidence  of  the  plaintiff  him- 
self that  in  his  opinion  the  defendants  could  not  have  been 
called  upon  to  fulfil  the  contract,  for  he  states  that  he  said 
to  the  defendants  : “ What  about  the  balance  of  the  order  ?” 
and  that  the  defendant  replied  : “ It  is  all  right,  I will 
arrange  it,  but  get  your  affairs  arranged,  as  we  want  to  see 
you  in  business.” 

It  must  be  borne  in  mind  that  this  was  before  the  deed 
of  composition  was  executed. 

After  the  deed  of  composition  was  executed,  the 
correspondence  takes  place  between  plaintiff'  and  the 
defendants. 

We  must  upon  this  evidence  consider  that  when  the  jury 
found  that  the  contract  was  not  rescinded  by  the  act  of  the 
parties,  they  meant  that  it  was  not  rescinded  on  the  part 
of  the  plaintiff ; for  if  they  intended  by  their  verdict  to  say 
that  it  was  not  rescinded  by  the  defendants,  the  verdict  is 
entirely  against  the  evidence,  and  there  would  necessarily 
be  a new  trial. 

28 — VOL.  xxv  C.P. 
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The  question  then  for  our  consideration  is  this : Were 
the  defendants  justified  under  all  the  circumstances  in  this 
case  in  treating  the  contract  as  at  an  end,  and  refusing  to 
perforin  it  ? 

The  case  of  Simpson  v.  Crippin,  L.  R.  8 Q.  B.  14,  was 
relied  upon  by  the  plaintiff’,  but  that  case  differs  materially 
from  the  present.  The  point  there  decided  was  simply 
that  the  failure  on  the  part  of  the  plaintiff*  to  send 
waggons  to  receive  a sufficient  quantity  of  the  coal,  was  not 
a condition  precedent  to  the  continuance  of  the  contract, 
and  that  there  was  no  sufficient  reason  shewn  why 
damages  would  not  be  a compensation  for  the  breach  by 
the  plaintiff. 

It  was  contended  by  Mr.  Kerr  that  the  original  contract 
was  not  only  for  the  500  kegs  of  nails,  but  for  a quantity 
of  other  goods  also ; and  that  before  the  plaintiff  can  com- 
plain of  a breach  of  contract  for  the  non-delivery  of  the 
nails,  he  must  shew,  either  a performance  of  the  rest  of  the 
contract,  or  a readiness  and  willingness  on  his  part  to 
comply  with  its  terms,  citing  Ex  parte  Chalmers , L.  R.  8 
Ch.  App.  289. 

In  that  case  he  sold  330  tons  of  bleaching  powder  to  E., 
to  be  delivered  30  tons  per  month,  payment  to  be  made  in 
cash  fourteen  days  after  each  delivery.  The  whole  amount 
was  delivered,  except  one  instalment  of  30  tons,  due  in 
December,  1871,  but  the  November  instalment  was  not 
paid  for.  On  20th  December,  E.  called  a meeting  of  his 
creditors,  and  declared  himself  insolvent.  On  the  23rd 
December,  H.  wrote  a letter  refusing  to  deliver  any  more 
bleaching  powder  under  the  contract.  In  F ebruary  following 
E.  was  adjudicated  bankrupt,  and  the  trustees  applied  to 
the  Court  for  an  order  upon  H.  to  pay  £150  damages  for 
non-delivery  of  the  December  instalment  of  goods. 

Mellish,  L.  J.,  in  giving  judgment  says,  at  p.  293,  “ I am, 
therefore,  of  opinion  that,  in  the  present  case,  when  the  insol- 
vency of  the  purchaser  had  been  declared  the  vendor  was  not 
bound  to  deliver  any  more  goods  until  the  price  of  the  goods 
delivered  in  November,  as  well  as  those  which  were  to  be 
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delivered  in  December,  had  been  tendered  to  him.  The 
only  question  then  is,  what  was  the  effect  of  the  vendor’s 
letter  of  the  23rd  December  ? Mr.  Russell  argued  that  the 
refusal  to  perform  a contract  before  the  time  arrives  for 
its  performance  is  in  itself  a breach  of  the  contract.  But 
that  can  only  be  the  case  where  the  person  who  refuses  to 
perform  the  contract  is  not  entitled  to  refuse.  Had  the 
vendor  in  this  case  a right  to  refuse  ? In  my  view  that 
depends  upon  the  question  whether  the  insolvent  purchaser 
was  ready  and  willing  to  pay  the  price  of  both  the 
November  and  December  instalments.  It  is  clear  that  he 
was  not,  I admit  that  the  mere  non-payment  of  the  price 
of  the  November  instalment  did  not  of  itself  give  a right 
to  the  vendor  to  refuse  to  perform  the  contract;  and  I 
agree  with  what  was  said  by  Crompton,  J.,  in  Griffith  v. 
Perry , 1 E.  & E.  680,  that  the  mere  fact  of  the  insolvency  of 
the  purchaser  did  not  put  an  end  to  the  contract.  It 
certainly  would  be  very  unfair  if  it  had  that  effect ; for  if 
the  insolvent  had  any  beneficial  contracts  remaining,  it 
would  be  hard  upon  him  as  well  as  on  his  creditors  if  they 
could  not  have  the  benefit  of  those  contracts.  But  if  an  insol- 
vent has  any  such  beneficial  contracts,  it  is  his  duty  to  inform 
his  creditors  or  the  Court  of  Bankruptcy,  if  the  case  be 
within  its  jurisdiction,  of  the  fact,  and  he  can  then  apply 
to  have  a sufficient  part  of  his  assets  applied  for  the  com- 
pletion of  the  contracts,  and  if  the  contracts  were  beneficial 
this  would,  without  doubt,  be  allowed  b}^  the  creditors  or 
by  the  Court.  If  this  were  done,  and  due  notice  were 
given  to  the  vendor,  I entertain  no  doubt  that  he  would  be 
bound  to  complete  the  contract  on  his  part,  and  would  not 
be  allowed  to  take  advantage  of  the  insolvency  of  the 
other  party  to  put  an  end  to  the  contract.  But  where  the 
insolvent  or  his  trustee  does  nothing  of  the  kind,  he  prac- 
tically gives  notice  to  his  creditors  and  those  with  whom 
he  has  contracted  that  he  does  not  mean  to  pay  any  of  his 
debts  or  perform  any  of  his  contracts.” 

In  the  present  csise  when  the  plaintiff  called  his  creditors 
together  and  declared  to  them  his  inability  to  pay  his  debts 
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in  full,  he  practically  gave  notice  to  the  defendants  that  he 
did  not  mean  to  pay  for  the  goods  already  delivered,  and 
that  he  was  not  in  a position  to  carry  out  his  contract  for 
the  remainder. 

In  my  opinion,  therefore,  the  defendants  had  a right  to 
treat  the  contract  as  at  an  end,  and  to  refuse  to  deliver 
the  nails. 

Gwynne,  J. — The  case  of  Ex  parte  Chalmers,  L. 
It.  8 Ch.  App.  289,  was  before  ns  when  this  case  was  up 
upon  demurrer  to  the  sixth  plea,  and  upon  the  authority  of 
that  case  I was  of  opinion — and  for  that  reason  gave  my 
judgment  in  support  of  that  plea — that  the  deed  of  com- 
position and  discharge,  executed  under  the  circumstances 
therein  pleaded,  constituted  a rescission  of  the  contract; 
and  that,  therefore,  the  plaintiff  cuuld  not  recover  (a). 

That  decision  I adhere  to  as  decisive  of  the  point  now 
before  us.  The  evidence  does  not  in  any  respect  displace 
any  of  the  allegations  in  the  plea  leading  up  to  the  execu- 
tion of  the  deed  of  composition. 

Hagarty,  C.  J.,  concurred. 

Rule  absolute  to  enter  nonsuit. 

From  this  judgment  the  plaintiff  appealed. 

March  17th,  1875.  Harrison,  Q.C.,  for  the  appellant. 
The  respondents  have  treated  the  order  for  the  nails  and  the 
other  goods  as  if  constituting  one  entire  contract,  whereas 
they  were  entirely  distinct,  and  the  composition  was  in 
respect  of  the  latter  only.  The  evidence  shews  that  the 
plaintiff  never  gave  up  his  right  to  the  nails.  The  fact  of 
his  not  putting  them  in  his  assets  might,  if  no  contrary 
intention  were  shewn,  shew  an  intention  to  rescind,  but 


(a)  The  demurrer  was  argued  in  Easter  term,  May  29,  1873,  before 
the  full  Court,  and  at  the  conclusion  of  the  argument  the  Court  delivered 
judgment  in  favour  of  the  plea. 
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here  it  is  proved  that  its  omission  was  unintentional,  and 
that  both  before  and  after  the  composition  he  claimed  their 
delivery.  The  question  of  rescission  is  one  of  fact  for  the 
jury,  and  it  was  left  to  them  and  they  have  found  that 
there  was  no  rescission.  The  respondents  contend  that 
the  conduct  of  the  appellant  amounted  to  a rescission, 
but  no  such  point  was  taken  at  the  trial,  and  no  leave 
reserved  to  move  to  enter  a nonsuit,  and  therefore  it 
cannot  be  taken  now ; at  all  events  it  was  a question  of 
fact  to  be  submitted  to  the  jury : Thompson  v.  North 
Eastern  R.  W.  Co.,  2 B.  & S.  106  ; Gee  v.  Metropolitan 
R.  W.  Co.,  L.  R.  8 Q.  B.  161.  The  respondents  then 
are  driven  to  argue  that  the  contract  was  rescinded  as 
a matter  of  law.  The  mere  fact  of  non-payment  or  insol- 
vency does  not  of  itself  put  an  end  to  the  contract : Ex 
parte  Chalmers,  L.  R.  8 Ch.  App.  289  ; Simpson  v.  Crippin , 
L.  R 8 Q.  B.  14;  Freeth  v.  Burr,  L.  B.  9 C.  P.  208.  Also 
the  effect  of  stoppage  in  transitu  is  not  to  rescind  the  con- 
tract, but  only  to  give  a lien  for  the  price  : Wentworth  v. 
Outhwaite,  10  M.  & W.  436  ; Newhall  v.  Vargas,  13  Maine 
93,  15  Maine  314.  At  all  events  the  stoppage  in  transitu 
was  for  the  other  goods,  and  not  for  the  nails.  The 
cases  relied  upon  by  the  other  side  are  distinguishable. 
In  Ex  parte  Chalmers,  21  W.  R 138,  in  appeal,  L.  R 
8 Ch.  App.  289,  there  was  found  to  be  a rescission  in 
fact;  and  in  Morgan  v.  Bain,  L.  B.  10  C.  P.  15,  the 
Court  had  power  to  draw  inferences  of  fact,  the  facts 
being  stated  in  a special  case,  and  shewing  a rescission 
in  fact.  Then  as  to  tender.  If  a tender  was  necessary,  a 
sufficient  tender  was  proved.  No  tender,  however,  was 
necessary,  as  respondents  by  their  conduct  dispensed  with 
one : Kerford  v.  Mondel,  28  L.  J.  N.  S.  Ex.  303 ; Llado  v. 
Morgan,  23  C.  P.  517. 

J.  K.  Kerr  and  J.  A.  Boyd,  for  the  respondents.  There 
can  be  no  question  but  that  the  order  for  the  nails  and 
other  goods  constituted  one  entire  contract.  Then  as  to 
the  finding  of  the  jury.  The  jury  did  not  find  that  the 
contract  was  not  rescinded  in  fact,  but  that  the  plaintiff 
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did  not  expressly  agree  to  a rescission,  and  it  is  open  to  the 
Court  to  say  whether  the  plaintiff  by  his  conduct  did  not 
impliedly  agree  to  a rescission.  The  facts  shew  that  the 
plaintiff  notified  the  defendants  of  his  insolvency  and  offered 
a composition,  and  the  defendants  executed  the  deed  for  an 
amount  which  did  not  include  any  portion  of  the  nails,  and 
the  plaintiff  did  not  make  any  demand  or  proviso  that  the 
balance  of  the  contract  was  to  be  performed.  The  fact  of 
the  plaintiff  not  putting  this  part  of  the  contract  in  his 
assets,  and  deliberately  withholding  it  from  his  creditors, 
who  were  entitled  to  the  benefit  of  it,  was  an  indication  on 
his  part  that  he  did  not  intend  to  enforce  it,  and  the  deed  of 
composition  itself  shews  a rescission.  It  is  also  quite  clear, 
both  from  the  evidence  of  Dean  and  the  defendant  Mul- 
holland,  that  defendants  never  would  have  entered  into  the 
composition  if  they  had  not  considered  the  contract  was  aban- 
doned. It  is  not  necessary  for  the  jury  to  find,  as  a matter 
of  fact,  that  the  contract  was  rescinded,  so  long  as  such 
a state  of  facts  are  proved  as  amount  in  law  to  a 
rescission;  and  the  cases  of  Ex  jparte  Chalmers,  21  W. 
R 138,  in  appeal,  L.  R 8 Ch.  App.  289,  and  Morgan  v. 
Bain,  L.  R 10  C.  P.  15,  are  expressly  in  point.  As  to 
stoppage  in  transitu,  the  contract  being  one  entire  con- 
tract, the  defendants  had  the  right  to  stop  in  transitu,  and 
therefore  to  hold  the  nails  until  the  whole  contract  price 
was  paid : Ex  parte  Chalmers,  L.  R 8 Ch.  App.  289 ; 
Valpy  v.  Oakeley,  16  Q.  B.  941 ; Wentworth  v.  Outh- 
waite,  10  M.  & W.  436.  Moreover,  no  sufficient  tender 
was  proved,  for  the  plaintiff  only  tendered  the  price  of  the 
nails,  whereas  he  should  have  tendered  the  whole  contract, 
price : McBride  v.  Bailey,  6 C.  P.  523 ; Llado  v.  Morgan, 
23  C.  P.  517.  At  all  events  the  plaintiff  can  only  recover 
as  damages  the  amount  he  is  entitled  to  on  breach,  less  the 
forty  cents  allowed  on  the  composition. 

Harrison,  Q.C.,  in  reply.  There  never  was  a rescission 
here.  To  constitute  a rescission  there  must  be  a mutual 
consent  to  rescind,  and  the  jury  have  found  that 
the  plaintiff  never  agreed  to  rescind.  There  is  no  such 
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thing  as  a rescission  at  law  where  the  jury  find  that  there  is 
no  rescission  in  fact.  As  to  damages  being  reduced.  As 
the  contract  is  distinct,  we  have  nothing  to  do  with  the 
amount  allowed  on  the  composition.  The  jury,  however, 
have  no  doubt  allowed  it,  for  while  the  plaintiff  claimed 
$1,200,  they  only  allowed  him  $900. 

June  loth,  1875.  Draper,  C.  J.  of  Appeal  (a).  The 
contract  between  the  plaintiff  and  the  defendants,  as 
gathered  from  his  own  evidence  and  that  of  his  clerk, 
appears  to  have  been  this  : The  plaintiff  gave  an  order 
to  the  defendants’  travelling  agent  Dean  for  500  kegs  of 
nails,  at  $3.80,  to  be  delivered  in  monthly  instalments 
during  the  season,  or  sooner  if  required  by  the  plaintiff — 
credit,  six  months.  Dean  accepted  the  order.  The  season 
opens  on  the  1st  May,  and  closes  on  the  1st  November. 

In  May  following  the  plaintiff  was  burnt  out,  of  which 
he  informed  the  defendants  by  letter,  dated  25th  May.  He 
further  wrote  that  he  intended  coming  to  Montreal  the  fol- 
lowing week,  when  he  would  lay  a statement  of  his  affairs 
before  his  creditors.  The  plaintiff’s  Toronto  creditors 
signed  an  agreement,  dated  29th  May,  1872,  in  which  they 
stated  that  having  received  from  the  plaintiff  a statement 
shewing  his  assets  to  be  about  $14,350,  and  his  liabilities 
about  $19,000,  they  had  agreed  to  accept  a composition  of 
sixty  cents  on  the  dollar. 

A deed  of  compositionbetween  the  plaintiff  and  the  defen- 
dants and  other  creditors  of  the  plaintiff,  dated  17th  June,  1872, 
was  duly  executed,  in  which  was  recited  an  offer  from  the 
plaintiff  to  pay  his  creditors  a composition  on  their  debts, 
according  to  the  amount  set  forth  in  a schedule  to  the  said 
deed  annexed,  at  the  rate  of  sixty  cents  on  each  dollar  of 
such  respective  claims,  by  certain  instalments ; and  the 
plaintiff  further  offered  to  give  to  each  of  his  creditors  his 
own  promissory  notes  for  the  said  instalments,  and  to  assign 


(a)  Present — Draper,  C.  J.  ot  Appeal,  Strong,  J.,  Burton,  J., 
Patterson,  J. 
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to  two  trustees,  in  trust  for  the  benefit  of  the  said  creditors, 
and  as  security  to  them  for  the  payment  of  the  said  compo- 
sition^ policy  made  in  his  favour  by  the  Beaver  and  Toronto 
Mutual  Insurance  Company,  for  $2,000,  and  another  policy 
of  insurance  made  in  his  favour  by  the  Commercial  Union 
Insurance  Company  of  London  for  $3,000  ; and  all  his  book 
debts,  books  of  account,  promissory  notes,  orders,  vouchers, 
and  securities,  for  moneys  owing  to  him.  It  was  witnessed 
that  the  creditors  bound  themselves  to  discharge  the 
plaintiff  from  all  the  said  claims  which  they  had  or  claimed 
against  him,  and  upon  the  payment  of  the  said  promissory 
notes  as  they  should  respectively  become  due,  the  said 
creditors  and  each  of  them  did  thereby  release  and  dis- 
charge the  said  plaintiff  from  all  claims  and  demands  what- 
soever which  they  might  thereafter  have  against  him  upon 
such  claims  and  any  portion  thereof,  as  set  forth  in  the  said 
sehedule ; provided,  that  the  deed  was  to  have  no  effect 
unless  executed  by  all  the  plaintiff’s  creditors. 

On  the  30th  May,  1872,  the  defendants  had  forwarded  to 
the  plaintiff  certain  goods,  the  invoice  of  which  amounted  to 
$79,  which  were  stopped  by  defendants  in  transitu  at  the 
railway  station  at  Orillia.  On  the  1st  June  the  plaintiff 
gave  notice  to  the  defendants  of  an  adjourned  meeting  of 
his  Montreal  creditors  for  the  3rd  J uly  then  next.  On  the 
22nd  July,  defendants  wrote  stating  that  they  wanted  his 
decision  as  to  the  goods  forwarded  on  the  30th  May ; to 
which  the  plaintiff  replied  on  the  24th  July,  that  he  had 
received  the  invoice  of  those  goods  and  was  ready  to 
receive  them ; and  he  also  enclosed  a list  of  100  kegs  of 
nails,  and  referred  to  the  order  for  goods  given  to  Mr.  Dean. 
Not  receiving  a reply  from  the  defendants,  the  plaintiff  again 
wrote  requesting  to  be  informed  by  return  mail  if  the  defend- 
ants intended  to  notice  the  contents  of  his  letter,  and  also 
enquiring  about  the  goods  at  the  station,  saying  he  was 
prepared  to  take  them  and  also  the  goods  previously 
ordered,  and  if  needs  pay  for  them.  To  this,  on  23rd 
August,  the  defendants  replied,  “ When  you  visited  Montreal 
to  effect  a settlement  and  composition  of  your  debts,  before 
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we  consented  to  become  parties  to  your  deed  of  composi- 
tion, we  required  your  order  for  500  kegs  of  nails  to  be 
annulled  and  cancelled.  This  was  agreed  to  by  you,  and  it 
was  then  agreed  that  if  you  got  the  settlement  with  your 
creditors  effected,  and  that  you  would  be  able  to  resume 
business,  that  we  would  sell  you  200  kegs  of  cut  hails 
assorted,  at  the  same  price  that  was  quoted  to  you  for  the 
500  kegs.  At  that  very  time  the  order  for  the  500  kegs 
was  cancelled,  and  the  conditional  sale  of  200  kegs  was 
entered  in  our  own  sales  book.” 

If  the  assertions  contained  in  this  letter  were  proved,  the 
plaintiff  by  this  agreement  with  the  defendants,  to  which 
only  the  defendants  and  himself  were  parties,  would  be  out 
of  Court.  But  I cannot  find  the  proof  of  this  new  and 
independent  agreement.  Leave,  however,  was  reserved  to 
the  defendants  to  move  for  a nonsuit  on  the  legal  effect  of 
the  evidence,  and  the  plaintiff  had  a verdict  for  $900. 

In  my  view  of  the  case  the  evidence  given  in  reply  to 
the  defence  is  only  important  as  negativing  what,  as  a fact, 
I did  not  by  any  means  consider  to  be  maintained,  namely, 
that  the  plaintiff  had  been  a consenting  party  to  the 
rescission  of  the  contract. 

The  insolvency  of  the  plaintiff  is  established  by  his 
letter  to  his  creditors,  dated  27th  May,  1872;  by  the  pro- 
posal to  his  creditors,  mentioned  by  him  in  his  evidence,  to 
pay  sixty  cents  in  the  dollar;  by  the  agreement  of  his 
Toronto  creditors  (of  the  29th  May,  1872,)  to  accept  his 
offer,  provided  the  acceptance  and  the  release  were  signed 
by  all  the  plaintiff’s  creditors,  and  by  the  deed  of  composi- 
tion, dated  17th  June,  1872,  which  recites  his  indebtedness 
to  his  several  creditors  and  his  inability  to  pay  and  satisfy 
them. 

The  consideration  for  his  being  discharged  was  the  pay- 
ment of  sixty  cents  in  the  dollar,  of  each  of  the  claims,  in 
four  several  instalments,  at  named  dates,  and  the  delivery 
of  promissory  notes  made  by  the  plaintiff  for  each  of  these 
instalments,  payable  to  his  creditors ; and  further,  the 
assignment  to  trustees  in  trust  for  the  benefit  of  his 
29 — vol.  xxv  c.p. 


226  COMMON  PLEAS,  AND  ERROR  AND  APPEAL. 

creditors,  of  two  policies  of  insurance,  and  all  his  book 
debts,  books  of  account,  promissory  notes,  orders,  vouch- 
ers, and  securities  for  moneys  due  and  owing  to  him. 

The  creditors,  therefore,  were  entitled  to  be  paid  these 
promissory  notes,  and  no  more,  in  full  satisfaction  of  their 
several  claims,  and  if  the  assets  assigned  in  trust  had 
produced  more  than  enough  for  that  purpose,  the  surplus 
belonged  to  the  plaintiff ; if  less,  they  could  only  sue  the 
plaintiff  on  the  promissory  notes,  for  they  had  released  all 
prior  claims  upon  him. 

This  is  so  obvious  that  I should  not  have  noticed  it,  had 
not  one  of  the  defendants,  as  a justification  of  his  refusal 
to  admit  the  continuing  vitality  of  the  contract  for  500 
kegs  of  nails,  said : “ I felt  that  any  profit  ” (from  the  nail 
contract)  “ should  be  either  to  the  benefit  of  his  estate  or  be 
to  our  credit.”  With  “his  estate ,”  i.  e.,  the  plaintiff’s,  the 
defendants  had  no  longer  any  concern,  except  as  to  such 
portions  as  were  transferred  for  their  benefit  in  trust,  and 
the  contract  for  nails  was  not  so  transferred.  When  the 
composition  deed  was  executed,  that  contract  remained, 
whatever  it  was  worth,  a part  of  the  plaintiff’s  means  and 
property.  It  could  not  go  to  the  defendants’  credit,  with- 
out their  getting  in  effect  more  than  sixty  cents  on  the 
dollar  on  the  amount  of  the  debt  released  by  the  deed  of 
composition,  and  so  violating  their  implied  agreement  with 
the  plaintiff’s  other  releasing  creditors. 

In  the  present  case  the  plaintiff  did  not,  as  is  said  in  Ex 
parte  Chalmers , practically  give  notice  to  his  creditors  and 
those  with  whom  he  has  contracted,  that  he  does  not  mean 
to  pay  any  of  his  debts  or  perform  any  of  his  contracts. 
He  does  not  go  before  any  tribunal,  and  surrender  to  its 
management  and  control  all  its  assets,  of  whatever  descrip- 
tion, for  the  benefit  of  his  creditors ; but  he  makes  an 
arrangement,  voluntary  on  both  sides;  engages  to  pay  a 
sum,  and  to  give  security  for  the  payment ; gives  notes  and 
the  security  required,  and  obtains  a release  of  his  antecedent 
debts.  He  frees  himself  and  his  remaining  property  from 
these  debts.  The  new  debt  is  solvendum  in  futuro. 
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I cannot,  under  these  circumstances,  hold  this  contract 
rescinded,  within  the  case  of  Ex  parte  Chalmers , L.  R.  8 
Ch.  App.  289,  to  which  I readily  submit. 

The  late  case  of  Morgan  v.  Bain , L.  R.  10  C.  P.  15,  does 
not  alter  or  (as  far  as  I see)  affect  my  view.  The  ground 
of  the  decision  is  that  the  conduct  of  the  plaintiffs  having 
been  such  as  to  justify  the  defendants  in  the  belief  that 
the  plaintiffs  intended  to  abandon  their  contract  upon  their 
insolvency,  and  there  being  evidence  that  the  defendants  in 
such  belief  had  likewise  abandoned. 

But  this  plaintiff  has  done  no  act  which  shews  any 
intention  at  any  time  to  abandon.  On  the  contrary,  he  has 
consistently  claimed  fulfilment  of  it.  Dean’s  evidence  is 
conclusive  that  the  plaintiff  adhered  to  the  contract,  and 
the  proposal  to  furnish  200  kegs  at  a reduced  price  from  the 
then  market  price,  though  considerably  higher  than  the, 
contract  price,  is  not  consistent  with  the  assertion  that  the 
contract  was  treated  by  the  defendants  as  annulled,  as  con- 
tained in  their  letter  of  the  23rd  August,  1872. 

Now  the  plaintiff’s  order  for  nails  was  for  500  kegs, 
nothing  being  settled  about  the  sizes ; but  after  the  compo- 
sition deed  the  plaintiff  sent  down  a specification  (different 
sizes)  for  100  kegs.  This  was  not  forwarded  until  the  24th 
July,  1872,  and  a delay  of  about  a month  took  place  before 
the  defendants  took  the  ground,  (at  least  so  far  as  proved) 
that  the  plaintiff  had,  when  previously  in  Montreal,  agreed 
to  this  order  of  500  kegs  of  nails  being  cancelled  before 
they  consented  to  become  parties  to  the  composition.  This 
assertion  is  unproved,  and  is  at  variance  with  what  is  shewn 
to  have  taken  place  between  Dean  and  the  plaintiff  in  Sep- 
tember, 1872. 

I am  unable  to  concur  in  the  judgment  of  the  Court  of 
Common  Pleas,  upon  the  ground  upon  which,  as  I under- 
stand, it  is  rested,  namely,  that  the  contract  was  rescinded. 
Nothing  has  been  shewn  which  by  operation  of  law  put  an 
end  to  it ; and  I agree  with  that  Court  in  holding  that 
there  was  no  consent  to  that  effect  between  the  parties. 
I think  the  plaintiff  to  the  last  contemplated  going  on  with 
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it,  while  the  defendants,  under  whatever  mistaken  idea, 
treated  it  through  their  agent  Dean  as  a matter  proper  for 
negotiation,  and  after  some  suggestions  for  an  arrangement, 
which  failing,  they  set  up  an  abandonment  by  the  plaintiff, 
which  they  have  not  established. 

It  is  settled  that  mere  insolvency  does  not  put  an  end  to 
the  contract.  But  if  the  insolvent  insists  that  a vendor 
shall  fulfil  his  part,  it  is  also  settled  that  the  latter  may 
insist  on  immediate  payment.  But  the  plaintiff  did  not 
tender  this ; and  for  want  of  this  I think  the  judgment 
given  is  right. 

Strong,  J. — The  case,  as  stated  by  the  plaintiff  himself, 
shewed,  I think,  that  there  had  been  a rescission  of  the 
contract. 

That  the  mere  insolvency  of  the  vendee  does  not  by 
itself  authorize  the  vendor  to  rescind  an  executory  con- 
tract for  the  sale  of  goods,  is  beyond  all  question  now  the 
law,  although  Lord  Abinger,  C.  B.,  in  his  judgment  in  the 
case  of  Gibson  v.  Carruthers,  8 M.  & W.  821,  at  p.  33 
expressed  an  opinion  to  the  contrary. 

It  was  therefore  incumbent  on  the  defendants  to  shew 
that  there  had  been,  either  expressly  or  by  implication 
arising  from  the  conduct  of  both  parties,  a rescission  of  the 
contract  by  mutual  assent. 

This  in  my  judgment  very  clearly  appears  from  the  facts 
stated. 

When  the  plaintiff  gave  the  defendants  notice  of  his 
insolvency,  he  must  be  considered  as  having  said  to  them 
that  he  was  unable  to  carry  out  the  contract,  since  what- 
ever might  have  been  the  terms  of  the  contract  as  to  credit, 
the  insolvency  entitled  the  defendants  to  insist  on  payment 
in  cash,  (see  Ex  parte  Chalmers,  L.  R.  8 Ch.  App.  289,  at  p. 
291.)  And  if  the  defendants  had  treated  that  notice  as  a 
communication  of  an  intention  on  the  plaintiff’s  part  to 
abandon  the  contract  on  the  ground  of  his  inability  to 
perform  it,  and  had  communicated  that  intention  to  the 
plaintiff,  and  nothing  more  had  occurred,  there  would  have 
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been  strong  if  not  conclusive  evidence  of  a rescission.  Again, 
if  the  defendants,  treating  the  plaintiff’s  notice  of  insol- 
vency as  an  offer  to  rescind,  had  made  no  communication 
to  the  plaintiff,  hut  had  acted  in  such  a way  as  to  lead  to 
an  inference  that  they  acquiesced  in  an  abandonment  of 
the  contract,  there  would  also  have  been  evidence  from 
which  a jury  might  have  found  a rescission. 

The  case  of  Morgan  v.  Bain,  L.  R.  10,  C.  P.  15,*  cited  on 
the  argument,  was  a case  in  which  the  Court,  having  power 
to  draw  inferences  from  facts,  stated  in  a special  case,  which 
a jury  might  have  drawn,  thought  just  such  evidence  as  I 
have  last  referred  to  sufficient  to  warrant  the  conclusion 
that  the  contract  had  been  put  an  end  to. 

Had  the  present  case  depended  merely  on  the  notice  of 
insolvency,  and  the  subsequent  conduct  of  the  defendants, 
as  indicating  an  intention  to  rescind,  I should  have  con- 
sidered the  question  to  have  been  one  of  fact  to  be  deter- 
mined by  a jury,  more  especially  as  the  evidence  in  regard 
to  what  passed  at  the  interview  between  Mr.  Mulholland 
and  the  plaintiff  on  the  3rd  of  June,  and  again  on  the 
same  day  at  the  railway  station  between  Dean  and  the 
plaintiff,  is  conflicting ; and  because  the  plaintiff’s  evidence, 
if  credited  by  the  jury,  would  shew  that  the  essential  ele- 
ment of  his  concurrence  in  a rescission,  at  that  time,  was 
wanting. 

The  case  of  Morgan  v.  Bain,  although  the  circumstances 
in  some  respects  resemble  those  now  before  us,  has  little1 
bearing  on  the  present  case,  so  far  as  the  propriety  of  the 
nonsuit  is  concerned ; for  the  Court  was  there  dealing  with 
a question  of  fact,  rather  than  with  a matter  of  law,  and 
there  were  not,  in  that  case,  any  such  circumstances  going 
to  neutralize  the  presumption  of  abandonment  arising  from 
the  notice  of  insolvency,  as  we  have  here  in  the  plaintiff’s 
evidence  of  what  occurred  at  his  meetings  with  Mr.  Mul- 
holland and  Dean  on  the  3rd  of  June. 

Granting,  however,  that  there  was  evidence  upon  which 
the  jury  might  well  have  refused  to  find  there  had  been  a 
rescission  up  to  and  on  the  3rd  of  June,  it  appears  to  me 
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that  the  subsequent  statement  of  assets,  on  the  faith  of 
which  the  defendants  executed  the  composition  deed,  dis- 
entitled the  plaintiff  on  his  evidence  to  recover  in  this 
action. 

The  plaintiff,  as  appears  from  the  agreement  of  the  29th 
of  May,  signed  by  the  Toronto  creditors,  made  a statement 
of  his  assets,  which  did  not,  according  to  his  own  testimony, 
include  the  profits  which  he  knew  were  then  available  from 
this  contract.  He  says  that  he  may  or  may  not  have  men- 
tioned the  “ nails’  contract  ” to  his  Montreal  creditors  at  the 
first  meeting,  but  this  is  of  little  importance,  as  the  defen- 
dants and  the  other  Montreal  creditors  did  not  think  fit  to 
act  on  the  plaintiff’s  first  statement  of  his  affairs,  but  sent 
Mr.  Fair  to  Orillia  to  make  enquiries  and  report  to  them  on 
the  state  of  the  assets.  The  result  of  Mr.  Fair’s  examina- 
tion is  comprised  in  the  exhibit,  dated  14th  June,  1872, 
three  days  before  the  execution  of  the  composition  deed. 
It  is  conceded  that  this  statement  does  not  comprise  the 
profits  which  could  then  have  been  made  in  Montreal  by 
merely  transferring  this  contract. 

The  plaintiff  himself  says  in  his  evidence:  “Fair  went 
to  Orillia,  and  took  an  inventory  of  the  estate.  I did  not 
tell  him  I had  this  claim  for  nails.” 

What  was  done  therefore  was  that  the  plaintiff  procured 
the  defendants  to  accept  a composition  of  sixty  cents  in 
the  dollar  on  their  debt  of  $1,515,  and  to  execute  a deed 
releasing  the  plaintiff  from  the  residue,  upon  the  representa- 
tion made  by  him  that  all  he  had  in  the  world  was  the 
property  and  assets  valued  by  Mr.  Fair  at  $15,577.42, 
which  did  not  include  the  certain  profits  on  the  contract 
on  which  he  now  sues  the  defendants. 

This  statement  of  Fair,  adopted  by  the  plaintiff,  was 
the  basis  of  the  composition  just  as  much  as  if  it  had  been 
recited  in  the  body  of  the  deed  itself,  and  it  is  equivalent 
to  a representation  that  the  plaintiff  makes  no  claim  in 
respect  of  this  contract. 

In  this  aspect  of  the  case  there  was,  it  appears  to  me, 
no  question  to  be  left  to  a jury,  for  it  was  no  mere  inference 
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of  fact  from  these  circumstances  that  the  plaintiff  had 
agreed  to  abandon  the  contract,  and  so  far  warranted  the 
defendants  in  treating  it  as  rescinded,  but  his  assent  to  a 
rescission  became  a matter  of  legal  presumption  in  favour 
of  the  defendants  on  the  undisputed  facts. 

To  permit  the  plaintiff  now  to  assert  this  contract  would 
be  to  allow  him  to  insist  on  what  would  be  sufficient  to 
avoid  the  deed  of  composition,  certainly  in  equity  if  not  at 
law  also. 

It  would  be  to  permit  him  to  falsify  a representation  by 
means  of  which  he  induced  the  defendants  to  execute  the 
deed. 

The  principle,  therefore,  applies  with  great  force  that  a 
man  who  induces  another  to  alter  his  position  on  a certain 
representation  of  facts,  shall  not  afterwards  be  permitted 
to  assert  the  contrary  of  that  representation  against  the 
same  person.  In  other  words,  the  doctrine  of  estoppel  in 
pais,  as  established  by  the  well  known  case  of  Freeman  v. 
Cooke,  2 Ex.  654,  must  be  applied  against  the  plaintiff,  for 
upon  his  own  evidence  there  arose  a presumptio  juris  that 
he  had  abandoned  the  contract  at  the  time  of  the  execution 
of  the  composition  deed. 

There  was,  therefore,  no  question  for  the  jury,  and  the 
rule  for  a nonsuit  was  properly  made  absolute. 

Burton,  J. — I concur  in  the  judgment  for  the  reasons 
given  by  my  brother  Strong. 

The  jury  have  found,  upon  the  conflicting  evidence  of 
the  parties  and  of  Dean  and  Ramsay,  that  there  was  not  a 
rescission  in  fact;  but  leave  was  reserved  to  move  for  a 
nonsuit  upon  the  legal  effect  of  the  whole  evidence,  and  I 
think  we  are  justified  in  holding  that  what  took  place 
between  the  parties  did,  in  law,  amount  to  a rescission  of 
the  contract. 

The  omission  of  this  claim  from  the  statement  furnished 
to  the  creditors,  and  the  execution  of  the  deed  founded 
upon  it,  and  executed  by  the  defendants  and  the  other 
creditors  on  the  faith  of  its  correctness,  appears  to  me  to 
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establish  an  offer  to  abandon,  and  an  assent  which  precludes 
the  plaintiff  from  now  setting  up  a claim  ; and  in  the  mode 
in  which  the  leave  was  reserved,  it  is  open  to  us  to  hold 
that  this  was  conclusive  evidence  of  a rescission;  and  I 
think,  therefore,  that  we  should  affirm  the  judgment  of  the 
Common  Pleas. 

Patterson,  J.,  concurred. 


Appeal  dismissed , with  costs. 
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SITTITOS  I;N  VACATION 

AFTER  EASTER  TERM. 


Pidgeon  y.  Martin. 


Insolvency — Deed  of  composition  and  discharge — Partnership  and  individual 
creditors — Waiver. 

Held,  that  a deed  of  composition  and  discharge  made  only  with  an  insol- 
vent’s partnership  creditors,  was  not  binding  on  the  plaintiff,  an  indi- 
vidual creditor ; and  that  even  if  the  deed  in  this  case  could  be  held  to 
extend  to  individual  creditors,  the  fact  of  its  purporting  to  be  made,  not 
with  all  defendant’s  creditors,  but  only  with  those  executing  the  deed, 
would  prevent  its  affecting  the  plaintiff,  a non-executing  creditor. 

In  this  case,  after  the  assignment  and  execution  of  the  deed  of  composi- 
tion and  discharge,  defendant,  the  insolvent,  permitted  an  arbitration 
on  the  plaintiff’s  claim  to  be  proceeded  with,  personally  attending  the 
arbitration,  and  not  setting  up  the  deed  as  a bar.  Held , that  this 
would  preclude  defendant  from  afterwards  setting  up  such  deed  as  a 
ground  for  setting  aside  a ji.  fa.  against  him  issued  on  the  award. 


In  Hilary  term,  February  12th,  1875,  Ritchie,  for  the 
defendant,  obtained  a rule  nisi  calling  on  the  plaintiff  to 
shew  cause  why  the  writ  of  fieri  facias,  issued  against  the 
defendant’s  goods,  should  not  be  set  aside,  or  proceedit  gs 
stayed  upon  it,  on  the  ground  that  the  defendant  was  dis- 
charged from  all  liability  by  virtue  a deed  of  composition 
and  discharge  under  the  Insolvent  Act  of  1869,  which  deed 
was  confirmed  by  the  Judge  of  the  County  Court  on  the 
19th  of  May,  1874  ; and  on  grounds  disclosed  in  affidavits 
and  papers  filed. 

The  affidavits  shewed  that  the  writ  of  fieri  facias  was 
issued  on  an  award  made  in  plaintiff’s  favor.  The  other 
facts,  so  far  as  are  material,  are  set  out  in  the  judgment. 

March  16th,  1875,  F.  Osier  shewed  cause.  There  is  no 
ground  shewm  for  setting  aside  the  writ.  The  deed  of 
30 — VOL.  xxv  C.P. 
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composition  and  discharge  is  made  only  with  the  partner- 
ship creditors  and  cannot  affect  the  plaintiff',  an  individual 
creditor.  At  all  events,  it  was  only  to  hind  the  executing 
creditors,  and  the  plaintiff  has  not  executed.  Moreover, 
the  conduct  of  the  insolvent  after  the  execution  of  the 
deed,  by  attending  the  arbitration  and  not  setting  up  the 
deed  as  a bar,  precludes  him  from  now  doing  so. 

Ritchie  contra.  Although  the  assignment  was  made 
only  by  the  partners  jointly  they  themselves  became 
individually  insolvent,  and  their  private  as  well  as  part- 
nership estate  vested  in  the  assignee.  The  proper  con- 
struction to  place  upon  the  deed  is,  that  it  was  to  bind  all 
the  creditors,  partnership  as  well  as  individual,  and  the 
deed  having  been  executed  by  the  regular  number  of 
creditors  and  to  the  proper  value,  the  plaintiff,  though  a 
non-executing  creditor,  is  bound  by  it : Hewardv.  Mitchell, 
10  U.  C.  R 535 ; Edgar's  Insol.  Act  of  1869,  p.  43,  sec.  10, 
p.  88;  Graham  v.  Mulcaster,  4 Bing.  115;  Re  Garratt,  28 
U.  C.  R 266  ; Allan  v.  Garratt,  30  U.  C.  R165.  The 
defendant’s  conduct  after  the  execution  of  the  deed  did 
not  amount  to  a waiver,  as  his  whole  object  in  attending 
the  arbitration  was  to  prevent  the  plaintiff  from  ranking 
on  the  estate  for  a larger  amount  than  he  was  entitled  to. 

August  25,  1875.  Wilson,  J. — This  case  has  remained 
over  to  the  present  time  in  consequence  of  the  papers 
having  been  in  some  way  mislaid.  I only  received  them 
a few  days  ago. 

I must  discharge  this  rule,  for  the  following  reasons : 
The  deed  of  composition  and  discharge  is  made  only  with 
the  creditors  of  the  partnership  of  the  defendant  with  one 
Albert  Scott,  while  the  plaintiff’s  claim  is  against  the 
defendant  alone. 

The  deed,  too,  if  it  could  be  construed  to  extend  to 
several  as  well  as  to  partnership  liabilities,  is  made  not 
with  all  creditors,  who  might  in  such  a case  rank  on  the 
estate,  partnership  or  individual,  of  the  partners,  but  with 
the  several  persons,  “ whose  names  and  seals  are  hereunto 
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set  and  affixed,  and  who  constitute  a majority  in  number 
of  those  of  the  creditors  of  the  parties  of  the  first  part 
whose  claims  respectively  equal  or  exceed  $100,  represent- 
ing three-fourths  in  value  of  the  liabilities  of  the  parties 
of  the  first  part,  subject  to  be  computed  in  ascertaining 
such  proportion  of  the  parties  of  the  second  part;”  and 
the  plaintiff  is  not  one  who  has  signed  and  sealed. 

After  the  assignment,  and  after  the  execution  of  the 
deed  of  composition  and  discharge,  which  is  dated  in 
November,  1873,  the  arbitration  between  the  plaintiff  and 
defendant  was  being  carried  on,  up  to  some  time  in  March 
of  the  following  year,  in  which  the  defendant  was  person- 
ally attending  and  taking  a part  in  his  own  defence,  and 
at  which  arbitration  he  did  not  set  up  the  composition  and 
discharge,  nor  his  insolvency  and  assignment,  as  a bar  to 
the  further  prosecution  of  the  reference.  And  the  defend- 
ant during  all  that  time  assured  the  plaintiff  that  the 
defendant’s  insolvency  would  make  no  difference  upon  the 
plaintiff’s  claim.  The  defendant  denies  that  allegation; 
but  I think  the  general  facts  of  the  case  are  against  him. 
And  he  explains,  also,  what  the  nature  and  purpose  of  his 
attendance  before  the  arbitrator  were  for — that  is,  “ I 
attended  the  arbitration  after  the  making  of  an  assignment 
for  the  purpose  of  defending  the  same  and  of  preventing 
the  plaintiff  from  obtaining  an  unjust  award,  and  of  after- 
wards ranking  against  my  estate  for  any  larger  award 
than  I owed  him.”  But  that  admits  he  did  not  put  for- 
ward his  insolvency  and  assignment,  or  the  composition 
and  discharge,  as  an  answer  against  the  reference  being 
carried  on. 

The  insolvency  and  assignment  superseded  such  proceed- 
ings ; but  the  defendant  did  not  use  them  in  that  manner. 

Under  these  circumstances,  I am  of  opinion  the  defendant 
is  not  entitled  in  law  to  any  relief ; and  that  he  shews  no 
merits  why  the  award  should  not  be  given  effect  to,  except- 
ing that  a partnership  claim  against  the  plaintiff  was  not 
allowed  to  the  defendant  as  a set-off  against  the  plaintiff’s 
claim  upon  the  defendant  personally.  Whether  that  should 
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or  should  not  have  been  allowed  to  the  defendant  under  the 
circumstances,  I need  not  say.  That  was  a matter  for  the 
arbitrator  to  deal  with,  and  he  has  done  so,  and  the  defendant 
must  abide  by  the  decision.  I must  discharge  the  rule  with 
costs. 

j Rule  discharged . 


Diamond  v.  E.  H.  Coleman. 


Mill  owner — Action  for  diverting  water — Estoppel. 

Where  to  an  action  for  diverting  the  water  of  a certain  river  from 
plaintiff's  mill,  defendant  pleaded  by  way  ©f  estoppel,  that  long  before  the 
grievances  complained  of,  R.  F.  C.,  the  then  owner  in  fee  and  posses- 
sor of  plaintiff’s  mill,  with  the  consent  of  T.  (J.,  the  then  owner  of 
certain  land  higher  up  the  river,  erected  thereon  the  defendant’s  mill, 
and  used  the  water  as  in  the  declaration  alleged,  and  that  the  alleged 
grievance  is  the  user  by  defendant  of  the  water,  as  used  and  recog- 
nized and  acquiesced  in  by  said  R.  F.  C.,  wherefore,  &c. : 

Held , plea  bad,  for  it  does  not  shew  how  plaintiff ’s  claim  was  barred,  nor 
what  right  or  title  either  plaintiff  or  defendant  acquired  in  their 
respective  mills,  nor  why  R.  F.  C.  erected  the  mill  on  T.  C.’s  land,  nor 
what  interest  he  acquired  in  the  mill  erected  thereon  or  the  water  used 
therefor. 

Declaration  : that  the  plaintiff  was  possessed  of  a 
certain  grist  mill  on  the  river  Moira,  and  by  reason  thereof, 
and  by  grant  from  Thomas  Coleman,  the  original  owner 
thereof,  he  was  entitled  to  the  flow  of  water  from  the  river 
through  a canal  from  a point  above  on  the  river  down  to 
his  mill ; and  the  defendant,  by  opening  a sluice  in  a dam 
across  the  river,  and  by  cutting  the  bank  at  the  head  of 
the  canal,  wrongfully  diverted  the  water  which  the  plaintiff, 
by  right,  ought  to  have,  &c. 

Plea : that  the  plaintiff  ought  not  to  be  admitted  to  say 
that  the  defendant  opened  the  sluice,  &c.,  and  by  cut- 
ting the  bank  at  the  head  of  the  canal  wrongfully  diverted 
the  water  which  the  plaintiff  ought  to  have,  &c.,  because 
long  before  the  grievances,  and  while  Robert  F.  Coleman, 
(from  whom  the  plaintiff  claims  title),  was  owner  in  fee 
simple  and  in  possession  of  the  grist  mill  and  premises,  he, 
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the  said  Robert  F.  Coleman,  with  the  permission  and  consent 
of  said  Thomas  Coleman,  the  then  owner  in  fee  and  riparian 
proprietor  of  the  lands  and  premises  next  hereinafter  men- 
tioned, through  whom  defendant  claims  title,  erected  a 
saw-mill  higher  up  the  river,  on  the  site  of  and  which 
was  afterwards  changed  into  a sash  and  blind  factory,  and 
by  opening  a gate  or  sluiceway  in  the  dam  across  the 
river,  and  by  cutting  the  bank  at  the  head  of  the  canal, 
diverted  and  used  sufficient  of  the  water  to  propel  the 
machinery,  &c. ; and  the  alleged  grievance  in  the  declara- 
tion mentioned  was  the  user  by  the  defendant  of  sufficient 
of  the  said  water  of  said  river  for  working  the  saw-mill, 
afterwards  turned  into  the  sash  factory,  as  used  and  recog- 
nized and  acquiesced  in  by  said  Robert  F.  Coleman,  while 
owner  of  the  grist-mill  and  premises  as  aforesaid ; and  this 
the  defendant  is  ready  to  verify,  &c. 

The  plaintiff  demurred  to  this  plea,  on  the  grounds : 
that  although  the  said  Robert  F.  Coleman  may  have 
chosen,  for  his  own  profit  and  convenience,  to  have  worked 
for  a time  both  the  grist  and  saw-mills  mentioned  in  the 
plea,  that  would  not  derogate  from  his  riparian  or  other 
rights  in  respect  to  said  grist-mill  whenever  he  should 
choose  to  stop  using  the  water  required  for  working 
said  saw-mill : that  whatever  user  the  said  Robert  F. 
Coleman  may  have  made  of  the  water  of  said  stream,  that 
would  not  confer  any  right  of  user  to  the  defendant,  unless 
he  obtained  the  same  by  grant  or  otherwise  from  the  said 
Robert  F.  Coleman,  and  it  does  not  appear  in  the  said  plea 
the  defendant  ever  obtained  such  rights  in'any  way,  but  that 
from  all  that  appears  the  defendant  was  a mere  trespasser 
on  the  premises : that  the  plea  does  not  allege  that  the 
plaintiff  had  any  knowledge  of  the  facts  set  forth  in  said 
plea,  or  is  a party  or  privy,  or  that  he  acquiesced  in  any 
way  in  the  user  by  defendant  as  complained  of : that  the 
plea  is  an  informal  attempt  to  set  forth  a prescriptive  right 
of  less  than  twenty  years : that  it  does  not  appear  by  the 
plea  that  the  plaintiff  claims  through  Robert  F.  Coleman, 
or  in  any  way  in  privity  with  him. 
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September  10th,  1875.  Diamond,  for  the  plaintiff.  The 
right  claimed  by  the  defendant  is  a mere  license,  which 
conferred  no  interest  in  the  land.  The  license  should  have 
been  by  deed.  It  is  therefore  revocable,  even  though  it 
has  been  acted  upon.  Also,  the  plea  should  have  alleged 
that  the  plaintiff  had  knowledge  of  and  was  a party  and 
privy  to  the  defendant’s  user:  Liggins  v.  Inch,  7 Bing.  682; 
Cocker  v.  Cowper,  1 C.  M.  & R.  418 ; Wood  v.  Leadbitter,  13 
M.  & W.  838;  Goddard  on  Easements,  316. 

Clute,  contra.  The  cases  shew  that  the  license  is  irre- 
vocable where  the  licensee,  acting  upon  the  permission  thus 
given,  and  with  the  knowledge  and  consent  of  the  grantor, 
has  executed  works  of  a permanent  character,  and  incurred 
expenses  in  their  execution ; and  the  plea  alleges  that  on 
the  faith  of  the  license  granted  to  Robert  Coleman,  and 
with  the  owner’s  knowledge  and  consent,  he  erected  the 
saw-mill.  The  plaintiff  takes  subject  to  the  rights  created 
by  his  grantor  : Winter  v.  Brockwell,  8 East  308 ; Davies  v. 
Marshall,  10  C.  B.  N.  S.  697;  Goddard  on  Easements,  321-3. 

September  14th,  1875.  Hagarty,  C.J. — I cannot  under- 
stand how  any  estoppel  arises  on  the  statements  in  this 
plea.  It  seems  merely  this — that  a previous  owner  of  the 
grist  mill,  with  the  assent  of  a previous  owner  of  the  site  of 
the  defendant’s  mill,  erected  the  latter,  cut  the  sluice,  &c.,  and 
diverted  some  of  the  water,  &c.,  and  the  defendant  is  sued 
for  merely  doing  the  same. 

But  there  is  no  averment  beyond  these  allegations.  There 
is  nothing  to  shew  how  or  why  this  is  a bar  to  plaintiff’s 
claim,  nor  what  was  the  nature  of  the  right  or  title 
acquired  either  by  the  plaintiff  or  by  the  defendant  in  their 
respective  mills,  &c.,  to  raise  any  bar  to  the  right  of  either 
of  them  to  use  the  water.  Nor  is  it  shewn  how  or  why 
Robert  F.  Coleman  erected  the  saw-mill  on  Thomas  Cole- 
man's land,  or  whether  he  acquired  any  or  what  interest  in 
the  saw-mill  or  the  water  used  there.  It  is  simply  that  he 
at  one  time  made  the  same  diversion  of  the  water  which 
plaintiff  now  complains  that  the  defendant  has  made. 
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I see  nothing  to  create  any  estoppel,  and  I hold  the  plea 
bad. 


Judgment  for  plaintiff  (a). 


Macauley  (Administrator  of  Andrew  Macauley)  y. 

Boyle. 

Action  on  mortgage — Plea  of  loss  of  mortgage. 

Action  by  the  plaintiff,  administrator  of  M.,  against  defendant  on  his  cov- 
enant in  a registered  mortgage  to  pay  M.  the  amount  due  thereon. 
Plea,  on  equitable  grounds,  in  substance,  that  the  plaintiff  told 
defendant  before  the  instalment  sued  for  fell  due,  that  he  could  not 
find  the  mortgage,  and  defendant  then  informed  him  that  he  would 
be  prepared  to  pay  when  it  fell  due  : that  when  he  received  notice  of 
this  action  he  notified  the  plaintiff’s  attorneys  that  he  was  prepared  to 
pay  on  production  of  the  duplicate  copy  of  the  mortgage,  which  was 
held  by  M.,  or  on  proof  of  the  loss  ; and  that  he  was  and  is  so  pre- 
pared ; but  plaintiff  refused  to  shew  said  copy  or  furnish  any  proof  of 
the  loss.  The  plea  also  averred  that  testator  had  made  a will,  and 
appointed  certain  persons  executors,  who  had  possession  of  the  will; 
and  defendant  submitted  that  he  was  entitled  to  such  duplicate  or  proof 
of  loss,  and  alleged  that  he  was  prepared  to  pay  or  deposit  the  money 
as  the  Court  should  direct,  to  be  paid  over  to  plaintiff  on  such  produc- 
tion or  proof. 

Held,  plea  bad,  for  it  must  be  assumed  that  the  mortgage  was  recorded 
at  length;  no  assignment  either  directly  or  by  deposit  was  averred; 
and  under  the  Registry  Act  defendant  would  be  fully  protected  on  pay- 
ment of  the  mortgage  and  recording  the  discharge ; and  the  alleged 
will  was  not  said  to  be  valid  or  existing. 

Declaration  : on  a covenant  contained  in  a certain 
mortgage  bearing  date  April  1st,  1873,  whereby  defendant 
covenanted  with  Andrew  Macaulay,  deceased,  to  pay  to 
him  the  sum  of  $600,  with  interest  at  the  rate  of  seven 
per  cent,  per  annum,  as  follows  : $200  on  the  1st  April, 
1875,  $200  on  1st  April,  1876,  and  $200  on  1st  April,  1877, 
with  interest  at  the  rate  aforesaid,  payable  on  the  1st 
April  in  each  year,  the  first  of  such  payments  of  interest 
to  be  made  on  the  1st  April,  1875  ; with  a further  covenant 
by  the  defendant  with  the  said  Andrew  Macaulay,  deceased, 
that  on  default  of  the  payment  of  the  interest  thereby 
secured,  the  principal  by  the  said  indenture  of  mortgage 
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secured  should  become  due  and  payable.  And  all  conditions 
were  fulfilled,  &c.,  yet  the  defendant  did  not  pay  to  the 
said  deceased,  or  the  said  plaintiff,  the  said  sum  of  $600 
or  any  part  thereof,  or  the  interest  thereon,  but  the  same 
remains  wholly  unpaid. 

Piea  on  equitable  grounds : that  all  that  fell  due  on  the 
mortgage  declared  on  in  the  plaintiff’s  declaration  previous 
to  1st  April,  1875,  was  paid  on  the  day  it  fell  due,  and  no 
payment  was  in  arrear  and  in  default  till  after  the  said  1st 
April,  1875  ; and  that  after  the  plaintiff  obtained  letters 
of  administration  of  the  personal  estate  and  effects  of 
Andrew  Macaulay,  deceased,  and  long  before  the  said  last 
named  date,  the  plaintiff  informed  the  defendant  that  he 
could  not  find  the  mortgage  made  by  him  to  the  said 
Andrew  Macaulay,  deceased,  and  could  get  no  information 
as  to  what  he  did  with  it,  and  asked  the  defendant  if  he 
knew  where  it  was,  when  he  (the  defendant)  informed  him 
he  did  not ; and  the  defendant  then  informed  the  plaintiff 
that  he  would  be  prepared  to  pay  the  next  instalment  on 
the  said  mortgage  when  it  became  due,  or  that  he  could 
then  arrange  to  pay  oft  the  whole  mortgage  on  getting  a 
reasonable  reduction  of  the  amount.  And  the  defendant 
further  says,  that  after  he  received  notice  of  this  action 
from  the  plaintiff’s  attorneys,  and  before  the  1st  April  last 
past,  and  before  the  commencement  of  this  suit,  he  notified 
the  plaintiff’s  attorneys  that  he  was  prepared  to  pay  the 
amount  that  would  fall  due  on  the  said  mortgage  on  the 
said  1st  of  April  last  past,  or  to  pay  the  full  amount  thereof 
on  the  production  of  the  duplicate  copy  of  the  said  mort- 
gage that  was  held  by  the  said  Andrew  Macaulay  deceased, 
or  on  proof  of  the  loss  of  said  duplicate  copy.  And  the 
defendant  says  he  was,  on  the  said  1st  day  of  April  last- 
past,  and  still  is,  prepared,  and  ready  and  willing  to  pay 
the  amount  that  fell  due  on  the  said  1st  April  last  past,  or 
to  pay  the  full  amount ; but  the  plaintiff  refused  and  still 
doth  refuse  to  shew  the  said  original  duplicate  copy  of  said 
mortgage,  or  to  furnish  any  proof  of  the  loss,  or  what  has 
become  of  the  said  duplicate  copy.  And  the  defendant  saya 
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tha/fc  the  said  Andrew  Macaulay,  deceased,  did  make  a will, 
and  that  such  will  is,  as  he  is  informed  and  believes,  in  the 
hands  of  either  William  McDowell  or  William  Thompson, 
the  executors  named  therein,  and  the  plaintiff  is  aware 
that  such  will  exists.  And  the  defendant  submits  that  he 
is  entitled  to  have  the  said  duplicate  copy  of  the  said 
mortgage  delivered  up  to  him  on  payment  of  the  amount 
secured  thereby,  or  proof  of  loss  thereof.  And  the  defend- 
ant is  prepared  and  ready  and  willing  to  pay  or  deposit 
the  amount  of  the  said  mortgage,  as  the  Court  may  direct, 
to  be  paid  over  to  the  plaintiff  on  the  production  of  said 
duplicate  of  said  mortgage,  or  proof  of  the  loss  thereof. 
And  the  defendant  further  submits  that  the  plaintiff  should 
pay  him  his  costs  of  defence. 

To  this  plea  the  plaintiff  demurred  on  the  grounds : 
that  it  is  not  alleged  in  the  plea  that  there  was  any  assign- 
ment, or  that  the  defendant  had  any  notice  of  any  assign- 
ment, by  the  deceased  or  the  plaintiff,  his  personal  repre- 
sentative, of  the  said  mortgage  : that  the  production  of  a 
duplicate  of  the  mortgage  sued  on  by  the  party  entitled  to 
sue  on  it,  is  not  a necessary  precedent  to  the  payment  of 
the  mortgage  : that  it  is  not  alleged  that  the  plaintiff  is 
not  the  administrator  of  the  deceased. 

September  10th,  1875.  F.  Osier  for  the  demurrer.  The 
plea  is  bad.  It  should  have  alleged  that  the  mortgage  has 
been  assigned,  and  that  the  plaintiff  has  been  notified.  The 
defendant  admits  that  the  mortgage  is  registered  in  full,  and 
therefore  the  defendant  can  run  no  risk.  Under  the  Regis- 
try Act,  by  paying  off  the  mortgage  and  registering  a dis- 
charge he  is  fully  protected.  The  mere  allegation  that  the 
plaintiff  made  a will  and  appointed  executors  is  insufficient, 
as  it  is  quite  consistent  with  the  fact  of  the  will  being  after- 
wards revoked,  for  there  is  no  allegation  that  the  will  is  at 
present  in  force. 

S.  Richards,  Q.C.,  contra.  There  may  not  be  any  remedy 
at  law,  but  there  is  certainly  in  Equity.  The  mortgage 
may  have  been  pledged  by  equitable  deposit  or  assigned, 
31 — VOL.  xxv.  C.P. 
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and  it  is  not  necessary  for  the  defendant  to  allege  this  as  a 
fact.  The  mortgagee  is  bound  to  furnish  proof  of  its  loss, 
and  an  indemnity  against  any  demand  that  third  persons 
may  have  acquired  by  its  deposit  or  otherwise : McDonald 
v.  Hime,  15  Grant  75.  The  Court  should  direct  the 
amount  to  be  paid  into  Court,  to  be  paid  over  to  the 
plaintiff  on  production  of  the  mortgage,  or  proof  of  its 
loss.  Then,  as  to  the  plaintiff’s  right  as  administrator,  the 
plea  alleges  that  there  is  a will  and  executors  appointed 
under  it;  and  it  rests  upon  the  plaintiff  to  shew  that  he 
and  not  the  executors  are  entitled  to  the  money,  and  that 
the  defendant  would  be  protected  in  paying  the  plaintiff. 

September  14,  1875.  Hagarty,  C.  J. — I think  I must 
assume  on  these  pleadings,  that  the  mortgage  sued  on  is 
recorded  at  length,  by  deposit  of  the  original  instrument, 
or  of  one  of  the  original  parts,  under  the  statute,  31  Vie., 
ch.  20,  0.  This  is  not  expressly  stated,  but  the  plea  speaks 
of  a “ duplicate  copy  of  the  mortgage,”  not  as  an  original. 
There  is  no  averment  whatever  that  the  mortgage  has 
been  ever  assigned  to  any  one,  either  directly  or  by  way 
of  deposit.  The  defence  is  apparently  rested  on  the  state- 
ments on  the  plaintiff’s  behalf,  that  the  duplicate  copy 
could  not  be  found. 

I cannot  see  my  way,  either  on  legal  or  equitable  grounds, 
to  allow  such  a plea. 

It  was  urged  that  perhaps  it  was  pledged  by  equitable 
deposit  or  assigned.  This  might  have  been  done  in  any 
case  equally  as  here,  where  a like  action  was  brought,  and 
the  defendant,  without  raising  any  question  as  to  the  pro- 
duction of  the  mortgage,  paid  the  money  into  Court.  The 
risk  would  be  almost  the  same.  Our  registry  laws  fully 
protect  a mortgagor  who  pays  off  his  mortgage  and  gets  a 
legal  discharge  recorded. 

Here,  if  he  pay  and  get  such  discharge,  he  will  be  equally 
protected.  He  has  no  notice  of  any  other  right  being 
created. 
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It  is  suggested  that  between  payment  and  discharge  a 
prior  assignment  might  be  recorded. 

This  risk  must  often  be  run ; but  possibly  the  assignee 
in  such  a case  might  have  some  difficulty  in  defeating  a 
payment  made  directly  by  the  mortgagor  to  the  mortgagee, 
unless  and  until  he  had  notified  the  former  of  his  claim. 

I do  not  think  any  weight  should  be  given  to  the  asser- 
tion, that  the  alleged  intestate  made  a will  and  appointed 
executors.  He  may  have  made  several  wills,  revoked  them, 
and  died  intestate.  There  is  no  allegation  that  there  is 
any  existing  valid  will. 

On  such  statements,  I'think  we  must  give  the  Court 
granting  administration  credit  with  having  acted  on  proper 
proof  and  evidence. 

I think  the  demurrer  must  be  allowed.  I do  not  see 
what  other  judgment  can  be  given. 

I hardly  think  a Court  of  Equity  would  interpose  on 
such  bald  and  loose  suggestions. 

I think  some  precise  assertion  of  matters  of  fact  should 
be  required  in  equitable  as  well  as  legal  pleadings. 

I also  think  that  on  an  application  to  the  Court  or  a 
judge  on  affidavits,  stating  a proper  case  for  interference, 
there  would  be  no  difficulty  in  fully  protecting  the  defend- 
ant in  paying  his  debt. 


Judgment  for  'plaintiff. 
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Mooney  v.  Maughan  et  al. 

Attorney — Issuing  execution  after  ‘payment  of  debt — Liability — Trespass. 

Where,  after  a defendant  had  paid  and  satisfied  a judgment  recovered 
against  him,  the  plaintiff’s  attorney,  acting  under  the  plaintiff’s  instruc- 
tions, issued  a ji.  Ja.  under  which  defendants’  goods  were  taken  in 
execution.  Held,  that  the  plaintiff  and  the  attorney  were  jointly  liable 
as  trespassers  ; and  that  the  mere  fact  of  the  attorney  acting  under  his 
client’s  instructions,  without  setting  up  (even  if  it  would  be  a defence), 
want  of  notice  or  knowledge  of  the  judgment  being  satisfied,  afforded 
him  no  protection. 

Declaration  in  trespass  ancl  trover  against  Maughan 
and  others,  for  a reaping  machine  and  a quantity  of  wheat. 

One  of  the  defendants,  Laidlaw,  pleaded,  that  he  was 
attorney  for  one  Robert  Laidlaw,  who  had  recovered  a 
judgment  against  the  plaintiffs,  and  pursuant  to  instruc- 
tions from  the  party  beneficially  interested  or  entitled  to 
the  said  judgment,  he  issued  an  alias  writ  of  fieri  facias 
against  the  goods  and  chattels  of  the  plaintiff,  and  delivered 
the  same  to  the  sheriff*  with  instructions  to  execute  the 
same  in  the  exercise  of  and  in  obedience  to  his  duty  as  such 
attorney. 

To  this  the  plaintiff*  replied,  that  at  the  time  of  the 
suing  out  of  the‘  said  writ  the  plaintiff  had  paid  and 
satisfied  the  judgment  debt  and  costs  of  and  connected 
with  the  said  judgment,  under  and  respect  of  which  the 
said  writ  was  issued;  and  before  this  suit, by  reason  of  the 
premises,  by  an  order  duly  made  by  Thomas  Miller,  Esq., 
Judge  of  the  Court  out  of  which  the  said  writ  was  issued, 
the  said  writ  and  the  seizure,  and  all  proceedings  had 
thereunder,  were  set  aside. 

To  this  replication  the  defendant  Laidlaw  demurred,  on 
the  ground  that  he  was  acting  in  the  discharge  of  his  duty 
as  an  attorney,  and  under  instructions  from  his  client. 

September  7th,  1875.  T.  Ferguson  for  the  demurrer.  The 
replication  is  no  answer  to  the  plea ; for  unless  it  is  shewn 
that  the  defendant  Laidlaw  knew  that  the  judgment  had 
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been  paid  when  he  issued  the  execution,  he  is  not  liable  ; 
there  being  an  existing  judgment  to  sustain  the  writ,  it 
was  his  duty  to  obey  the  instructions  of  his  client,  and  to 
issue  an  execution.  Even  if  he  cannot  justify  under  the 
writ,  as  he  was  acting  in  discharge  of  his  duty  as  an 
attorney,  he  is  protected  : Barker  v.  Braham,  3 Wils.  368 ; 
Bates  v.  Pilling , 6 B.  & C.  38 ; Bryant  v.  Glutton,  1 M.  & 
W.  408 ; Sowell  v.  Champion,  6 A.  & E.  407 ; Add.  on 
Torts,  4th  ed.,  670-4. 

F.  Osier  contra.  It  is  quite  clear,  from  the  authorities, 
that  the  attorney  has  no  privilege.  There  is  no  distinction 
between  the  client  and  the  attorney  ; and  where,  as  in  this 
case,  the  attorney  orders  the  seizure  to  be  made  after  the 
judgment  has  been  paid,  he  is  responsible  in  trespass. 
Moreover,  the  defendant  does  not  allege  that  he  was 
unaware  of  the  fact  of  the  judgment  having  been 
satisfied : Jones  v.  Williams,  8 M.  & W.  349 ; Brown 
v.  Jones,  15  M.  & W.  191;  Prentice  v.  Harrison,  4 Q.  B. 
852;  Futcher  v.  Hinder,  3 H.  & N.  757;  Gilding  v.  Eyre, 
10  C.  B.  N.  S.  592;  Smith  v.  Sydney,  L.  R.  5 Q.  B.  203; 
Huffer  v.  Allen,  L.  R.  2 Ex.  15. 

September  17th,  1875.  Galt,  J. — It  is  not  contended  in 
this  case  that  the  defendant  can  justify  under  the  writ ; 
but  it  is  urged  that  in  issuing  that  writ  he  was  acting  only 
in  discharge  of  his  duty  as  an  attorney,  and  cannot,  there- 
fore, be  made  responsible. 

But  in  Codrington  v.  Lloyd,  8 A.  & E.  449,  in  which  all 
the  cases  mentioned  by  Mr.  Ferguson  up  to  that  time  are 
cited  and  commented  upon,  Williams,  J.,  in  giving  his 
judgment,  says,  at  p.  453  : “ The  foundation  of  the  action 
of  trespass  is  the  taking  without  authority.  There  is  no 
distinction  between  the  party,  and  the  attorney.  Indeed, 
the  proceedings  may  be  more  emphatically  said  to  be  under 
the  attorney’s  conduct ; the  party  in  general  .merely  tells 
the  attorney  that  he  wishes  the  action  to  be  prosecuted.” 

In  Bates  v.  Pilling,  6 B.  & C.  38,  which  was  an  action 
against  the  principal  and  his  attorney  for  arresting  the 
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plaintiff  after  the  debt  had  been  paid,  Abbott,  C.  J.,  says,  at 
at  p.  41  : “It  seems  to  me  that  Pilling,  the  plaintiff  in  the  suit 
below,  is  answerable  for  the  act  of  Seddon  his  attorney,  and 
that  Seddon  and  his  agent,  Smith,  are  to  be  considered  as 
one  person.  That  being  so,  Pilling  has  signed  j udgment  and 
taken  out  execution  after  the  debt  was  paid,  and  then 
according  to  the  case  of  Barker  v.  Braham,  both  he  and 
his  attorney  are  liable  as  trespassers.” 

In  Green  v.  Elgie , 5 Q.  B.  99,  in  giving  judgment,  Lord 
Denman  says,  at  p.  113  : " Supposing,  however,  the  warrant 
illegal,  another  question  was  raised,  how  far  the  attorney 
can  be  made  a trespasser  for  merely  transmitting  it.  in  the 
execution  of  his  duty  towards  his  client,  from  the  Court 
from  which  it  came  to  the  officer  whom  it  required  to 
receive  the  prisoner.  This  supposition  assumes  that  the 
proof  of  the  relation  of  attorney  and  client  between  the 
two  defendants  was  clear.  Granting  this,  what  authority 
is  there  for  the  distinction  here  supposed  in  favour  of  the 
attorney  ? On  examining  the  books  only  one  such  autho- 
rity will  be  found;  a nisi prius  case, in  3 Espinasse,  Sedley  v. 
Sutherland,  3 Esp.  202.  We  must  say  that  that  report  is 
a variance  with  many  well  considered  cases  in  banc,”  &c. 
“ The  distinction  is  not  between  attorney  and  client,  but 
between  both  of  them  and  the  officer  whom  they  employed 
to  execute  his  known  duty  in  giving  effect  to  the  judg- 
ments and  orders  of  competent  Courts.” 

In  Williams  v.  Smith,  14  C.  B.  N.  S.  596,  Williams,  J., 
says,  at  p.  622  : “ If  the  attachment  in  this  case  had  been  set 
aside  on  the  ground  of  irregularity,  or  that  it  was  issued 
in  bad  faith,  or  in  any  other  way,  equivalent  to  irregularity, 
I should  have  thought  that  both  the  attorney  and  the 
client  would  be  liable  for  any  imprisonment  which  took 
place  under  it.” 

In  Smith  v.  Sydney,  L.  B.  5 Q.  B.  203,  all  the  Judges, 
in  giving  their  opinions,  treat  bad  faith  as  equivalent  to 
irregularity,  and  hold  that  if  a judgment  is  set  aside  on 
these  grounds,  the  defendants  are  liable. 

It  is  averred  in  this  replication  that  the  writ  and  seizure 
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were  set  aside  because  the  plaintiff  had  paid  and  satisfied 
the  judgment  at  the  time  when  the  writ  of  execution  was 
issued.  It  appears,  therefore,  to  me,  on  the  authority  of 
the  foregoing  cases,  that  the  attorney  is  liable  jointly  with 
his  client,  and  that  this  demurrer  should  be  overruled. 

It  is  to  be  observed  that  the  defendant  does  not  assert, 
in  his  plea,  that  he  had  no  notice  or  knowledge  that  the 
amount  of  the  judgment  was  not  still  remaining  unsatisfied 
at  the  time  when  he  delivered  the  alias  writ  of  fi  fa.  to 
the  sheriff  to  be  executed,  ncr  has  he  thought  it  expedient 
to  set  up  such  a defence,  (if  it  would  be  a defence) ; but 
has  relied  on  the  simple  proposition,  that  being  an  attorney 
and  acting  under  instructions  from  his  client,  he  is  not 
liable.  This  appears  to  me  to  be  at  variance  with  all  the 
authorities. 


Judgment  for  plaintiff. 


TRINITY  TERM,  39  VICTORIA,  1865. 

(August  23rd  to  September  4-th ). 


Present : 

The  Hon.  John  Hawkins  Hagarty,  C.  J. 
“ “ John  Wellington  Gwynne,  J. 

“ “ Thomas  Galt,  J. 


Smith  y.  Gibson. 

Lien  for  improvements — Belief  of  ownership — 36  Vic.  ch.  22,  0. — Ejectment 
— Right  of  defendant  to  deny  title  and  set  up  lien. 

Where  a person  purchased  land  knowing  that  his  vendor  was  a married 
woman,  and  his  assignees  put  up  a house  thereon  after  being  warned 
by  her  and  forbidden  to  do  so,  of  which  the  defendant  was  aware. 
Held , in  ejectment  by  the  vendee  of  the  husband,  that  the  defendant, 
who  claimed  under  the  assignees,  could  claim  no  lien  for  such  improve- 
ments under  36  Vic.,  ch.  22,  0. 

Semble , that  the  belief  required  by  the  statute  must  be  a reasonable  belief. 
Qucere , as  to  how  the  right  to  such  lien  is  to  be  tried,  and  whether  a 
defendant  in  ejectment  can  first  deny  the  plaintiff’s  title  and  then  claim 
a lien  under  the  statute. 

This  was  an  action  of  ejectment  to  recover  ten  acres  of 
land,  being  part  of  lot  No.  9,  in  the  fourth  concession  of  the 
township  of  Harwich. 

The  cause  was  tried  before  Gwynne,  J.,  without  a jury, 
at  Chatham,  at  the  Fall  Assizes  of  1875. 

From  the  evidence  given  at  the  trial  it  appeared  that  the 
land  in  question  at  one  time  belonged  to  one  James  0. 
Smith  : that  he  resided  on  it  for  several  years  ; and  that  in 
the  year  1855  he  went  to  California,  where  he  had  ever 
since  remained,  but  had  been  in  constant  correspondence 
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with  his  wife  and  family,  and  had  from  time  to  time 
remitted  money  to  his  wife  for  their  support ; and  she  and 
his  family  had  continued  to  live  on  the  land,  or  rather 
on  another  portion  than  that  now  in  dispute. 

In  March,  1867,  Jane  Smith,  the  wife  of  Janies  O- 
Smith,  was  induced  by  one  Philander  Crawford  to  execute 
a deed  to  him  of  the  land  now  in  question  ; Philander  Craw- 
ford knowing  at  the  time  he  took  the  deed  that  she  was  a 
married  woman;  for  he  stated  in  his  evidence  that  he  lived 
about  two  miles  from  her  place,  and  had  known  her  over 
nine  years,  and  never  doubted  her  being  married. 

In  April,  1870,  Crawford  executed  a quit  claim  deed  to 
two  persons  of  the  name  of  Ryckman  and  Da}^  both 
of  whom  were  resident  in  the  State  of  New  York. 

On  12th  June,  1874,  these  parties  reconveyed  to  Crawford; 
and  on  the  loth  June,  1874,  Crawford  made  a conveyance 
to  the  defendant. 

On  the  15th  December,  1871,  James  O.  Smith  had  con- 
veyed the  land  to  the  plaintiff. 

In  1873,  a house  was  erected  on  the  land  for  Day,  by  one 
Bisnet,  the  defendant  being  employed  by  Bisnett  in  the 
erection.  It  appeared,  however,  that  while  Bisnett  was 
erecting  the  house,  Mrs.  Smith  came  and  forbid  his  doing  so. 

The  defendant  in  his  evidence  stated,  “ Mrs.  Smith  came 
and  forbid  Bisnett  to  put  up  the  house.  It  was  Mrs.  Smith 
who  forbid  the  house  being  put  up,  and  had  us  brought  to 
Chatham  for  doing  so.  We  were  brought  before  a magis- 
trate. She  claimed  the  property,  as  I understood.”  The 
defendant  also  said  : “ When  I went  to  take  the  fence  down 
in  order  to  put  up  the  house,  Durphy,  the  constable,  forbid 
us  to  go  on  or  to  do  anything  on  that  land,  in  the  names  of 
Mr.  Sanson,  Mrs.  Smith,  and  Miss  Smith.” 

The  learned  Judge  ruled  that  the  plaintiff  had  proved  his 
title ; and  that  the  defendant  was  not  entitled  to  a lien  for 
his  improvements,  under  36  Vic.,  ch.  22,  0.,  as  he  was  of 
opinion  that  the  evidence  did  not  shew  that  they  were 
made  by  the  defendant  under  the  belief  that  the  land  was 
his  own  ; and  he  entered  a verdict  for  the  plaintiff. 

32 — vol.  xxv  c.P. 
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December  4th,  1874,  Ewart  obtained  a rule  nisi  to  set 
aside  the  verdict  for  the  plaintiff  and  to  enter  a verdict 
for  the  defendant  under  the  Law  Reform  Act,  on  the 
ground  that  the  verdict  was  against  law  and  evidence,  and 
the  weight  of  evidence ; and  on  the  ground  that  the 
learned  Judge  who  tried  the  cause  wrongly  decided  that 
the  defendant  had  no  right  to  retain  possession  of  the 
premises  in  question  until  the  value  of  the  lasting  improve- 
ments placed  by  him,  or  by  those  under  whom  he  claimed, 
on  the  premises  in  question,  had  been  paid  for  by  the 
plaintiff. 

In  Easter  term,  June  2nd,  1875,  Robinson , Q.C.,  shewed 
cause.  The  only  question  to  be  discussed  is,  whether  the 
defendant  has  a lien  for  his  improvements  under  the  Act 
36  Vic.  ch.  22,  0.  To  give  such  a lien,  the  improvements 
must  be  made  under  a bond  fide  belief  of  ownership,  and 
the  learned  Judge  has  expressly  found  that  there  was  no 
such  belief.  There  may  be  difficulties  in  the  construction 
and  effect  of  the  statute,  but  unless  the  Court  are  prepared 
to  set  aside  this  finding,  which  is  clearly-  in  accordance  with 
the  evidence,  there  is  no  necessity  to  discuss  the  law. 

Maclennan,  Q.C.,  qontra.  On  the  facts  here  there  was 
a bona  fide  belief  of  ownership.  The  learned  Judge  based 
his  judgment  on  the  mere  fact  of  Crawford  having  pur- 
chased from  the  wife  while  he  was  aware  of  her  husband 
being  alive,  and  that  therefore  it  must  be  presumed  that  he 
had  knowledge  of  her  inability  to  sell ; but  knowledge 
under  the  statute  is  knowledge  as  a matter  of  fact,  and  not 
as  an  inference  of  law.  The  fact  of  Crawford  going  on 
with  the  building  after  being  warned  to  stop,  instead  of 
being  against  the  defendant,  is  the  strongest  evidence  of  a 
belief  in  ownership.  The  only  case  which  has  been 
decided  on  this  statute  is  Carrick  v.  Smith,  34  U.  C.  R. 
399,  but  it  does  not  apply  here,  as  the  defendant  held  under 
a lease. 

September  17th,  1875.  Galt,  J. — No  question  was 
raised  on  the  argument  as  to  the  first  branch  of  the  rule, 
as  the  title  of  the  plaintiff  was  clearly  proved. 
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The  second,  which  arises  under  the  statute  36  Yic.  ch. 
22,  0.,  remains  to  be  considered. 

By  the  provisions  of  that  Act : “ In  every  case  in  which 
any  person  has  made,  or  may  make,  lasting  improvements 
on  any  land  under  the  belief  that  the  land  was  his  owm 
he  or  his  assigns  shall  be  entitled  to  a lien  upon  the  same 
to  the  extent  of  the  amount  by  which  the  value  of  such 
land  is  enhanced  by  such  improvement.” 

From  the  evidence  it  is  manifest  that  the  defendant  had 
no  title  whatever  to  the  land,  but  he  claims  a right  to 
retain  possession  in  consequence  of  valuable  improvements 
having  been  made  thereon  by  the  persons  under  whom  he 
claims,  under  the  belief  that  the  land  wras  their  own. 

It  is  impossible  to  believe  that  at  the  time  when  Craw- 
ford obtained  the  deed  from  Jane  Smith,  he  could  have 
supposed  that  the  land  was  his  own.  He  knew  that  she 
was  a married  woman,  and  the  very  slighest  enquiry  must 
have  satisfied  him  that  the  land  was  her  husband’s.  He 
states  that  he  lived  about  two  miles  from  her,  and  had 
known  her  over  nine  years. 

It  may,  however,  be  said  that  this  action  is  not  brought 
by  Crawford,  but  by  his  assignee,  Gibson,  who  claims  this 
lien  under  Ryckman  and  Day,  by  whom  the  improvements 
were  made. 

It  appears  that  the  house  which  is  claimed  as  giving  the 
defendant  a right  to  hold  possession  was  erected  by  one 
Bisnett  for  Day,  about  two  years  before  the  trial,  after  the 
conveyance  to  the  plaintiff;  and  that  the  defendant  worked 
for  Bisnett  on  the  house.  He  states  himself:  “ Mrs.  Smith 
came  and  forbid  Bisnett  to  put  up  the  house  : it  was  Miss 
Smith  who  forbid  the  house  being  put  up,  and  had  us 
brought  into  Chatham  for  doing  so,  brought  before  a 
magistrate.  She  claimed  the  property,  as  I understood.” 

This  was  after  the  deed  from  J.  0.  Smith  to  the  plaintiff', 
and  while  the  defendant  was  acting  as  agent  to  Day,  and 
consequently  Day  and  the  defendant  had  positive  notice 
before  the  house  was  erected  that  his  title  was  disputed. 

Defendant  also  says:  “When  I went  to  take  the  fence 
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down  in  order  to  put  up  the  house,  Durphy,  the  constable, 
forbid  us  to  go  on  to  do  anything  on  that  land,  in  the 
names  of  Mr.  Sanson,  Mrs.  Smith,  and  Miss  Smith.” 

It  seems  to  me  it  would  be  extending  the  operation  of  the 
statute  much  beyond  the  intention  of  the  Legislature  if  we 
were  to  hold  that  its  provisions  applied  to  a case  like  this, 
when  the  person  claiming  the  land  was  expressly  told  that 
the  title  was  disputed — where,  in  fact,  he  had  no  title,  as  he 
could  have  ascertained  by  the  slightest  enquiry — and  where 
he  persisted  in  placing  the  house  on  the  land  in  defiance  of 
all  that  the  true  owner  could  do  to  prevent  him. 

Hagarty,  C.  J. — On  the  facts  of  this  case  I do  not  think 
it  necessary  to  discuss  at  any  length  the  effect  of  the  Act. 

I think  the  learned  Judge  rightly  held  that  the  improve- 
ments were  not  made  under  the  belief'  of  ownership.  The 
first  purchaser  from  the  wife  clearly  must  have  known  that 
no  title  passed — his  assignees  were  expressly  warned  against 
erecting  the  house.  As  a mere  question  of  fact,  I think 
there  was  no  real  belief. 

It  is  unfortunate  that  the  statute  is  so  general  in  the 
short  clause  on  which  the  question  is  raised. 

If  I thought  the  evidence  shewed  a real  belief,  however 
unreasonable,  I should  further  consider  the  question ; 
although  I think  I must  assume  that  the  Legislature  only 
meant  to  protect  the  purchaser  who  could  shew  that  in 
good  faith,  as  a reasonable  man,  he  made  improvements  on 
land  he  had  reason  to  believe  his  own. 

If  this  case  really  came  within  the  Act,  we  might  have 
further  to  enquire  in  what  manner  the  case  should  be  pre- 
sented for  trial.  The  statute  gives  no  directions. 

Where  ejectment  is  brought,  and  the  slightest  enquiry 
shews  that  the  defendant  never  had  any  title,  it  does  not 
seem  reasonable  first  to  deny  the  clear  title  of  plaintiff, 
and  then  to  ask  for  a verdict  on  the  ground  that  there  is  a 
lien  on  the  land  for  improvements. 

If  the  argument  urged  for  the  defence  be  sound  to  its 
full  extent,  the  statute,  which  was  doubtless  intended  to 
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act  beneficially,  could  be  made  a means  of  great  oppression 
and  hardship  to  owners  of  property. 

Gwynne,  J.,  concurred. 

Rule  discharged. 


Lloyd  v.  Henderson. 


Deed — Description  of  land — Uncertainty — Statute  of  Limitations. 

Where  land  was  described  in  a deed  as  consisting  of  certain  lots,  except- 
ing thereout  certain  portions,  and  it  was  objected  that  the  deed  was 
void  for  uncertainty,  the  excepted  portions  not  being  sufficiently 
described  : Held , that'  evidence  was  properly  admitted  to  shew  what 
these  portions  were. 

To  bar  a plaintiff  in  ejectment  under  the  Statute  of  Limitations,  he  must 
not  only  have  been  put  of  possession  for  twenty  years,  but  there  must 
have  been  actual  possession  by  another. 

Ejectment  to  recover  a part  of  lot  No.  10,  in  the  third 
concession  of  the  Township  of  Whitchurch. 

The  cause  was  tried  before  Burton,  J.,  and  a jury,  at 
Toronto,  at  the  Fall  Assizes  of  1874. 

From  the  evidence  it  appeared  that  the  defendant  was  a 
person  who  had  taken  possession  of  the  land  in  question 
about  three  or  four  years  ago,  without  any  pretence  of  title 
whatever. 

The  plaintiff  proved  his  title  from  the  original  patentee 
but  it  was  objected  that  some  of  the  deeds  were  defective 
in  this,  that  the  land  conveyed  was  described  as  consisting 
of  certain  lots  of  land,  comprising  the  lot  for  a portion  of 
which  this  action  was  brought,  with  certain  portions  thereof 
excepted,  such  excepted  portions  not  being  described.  This 
occurred  in  the  deed  from  John  Siddons  and  wife  to  two 
persons  of  the  name  of  Clubine,  under  whom  the  plaintiff 
claimed. 

The  description  was  as  follows  : “ That  is  to  say,  one 
portion  of  fifty  acres  is  composed  of  the  north-east  part  of 
lot  No.  9,  in  the  3rd  concession  of  Whitchurch ; and  one 
other  portion  of  sixty-three  acres,  is  composed  of  part  of 
the  east  half  of  lot  No.  10  in  the  3rd  concession  of  the 
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said  township  of  Whitchurch,  and  which  said  parcels  or 
tracts  of  land  are  known  and  described  as  follows,”  &c. 
“ Also  that  portion  of  land  containing  sixty-three  acres  is 
described  as  follows  : being  all  that  portion  of  the  east 
half  of  lot  No.  10  aforesaid,  as  is  left  after  deducting 
twelve  acres  conveyed  by  deed  in  fee  to  John  Dover ; also 
twenty-five  acres  convej^ed  by  deed  in  fee  unto  Edward 
Newton.” 

At  the  conclusion  of  the  plaintiff’s  case  the  counsel  for 
the  defendant  moved  for  a nonsuit,  contending  that  the 
deed  was  void  for  uncertainty  ; upon  which  the  learned 
Judge  permitted  evidence  to  be  given  to  shew  wdiat  the 
portions  were  that  were  excepted. 

This  evidence  established  that  the  lands  as  excepted 
were  other  and  different  portions  than  that  for  which  this 
action  was  brought. 

The  jury  found  a verdict  for  the  plaintiff. 

In  Michaelmas  term,  November  28th,  1874,  Brough 
obtained  a rule  nisi  to  set  aside  the  verdict  entered  for  the 
plaintiff  and  to  enter  a nonsuit,  on  the  ground  that  the 
plaintiff  on  the  trial  failed  to  shew  his  title  to  the  premises 
herein,  and  on  the  ground  that  the  plaintiff’s  evidence 
established  that  the  right  of  entry  of  those  through  whom 
he  claimed  first  accrued  more  than  twenty  years  before 
the  commencement  of  the  action ; or  for  a new  trial,  on 
the  ground  of  the  improper  reception  of  evidence,  and  for 
misdirection,  and  on  account  of  the  verdict  being  contrary 
to  evidence. 

In  Easter  term,  June  2nd,  1875,  M.  C.  Cameron , Q.C., 
and  J.  A.  Patterson,  shewed  cause.  The  defendant’s  first 
objection  is,  that  the  plaintiff’s  right  of  entry  having 
accrued  more  than  twenty  years  before  the  commencement 
of  the  action,  his  title  was  barred  by  Consol.  Stat.  U.  0.  ch. 
‘88,  sec.  1 ; but  there  must  not  only  be  absence  of  possession 
on  the  part  of  the  plaintiff  and  those  through  whom  he 
claims,  but  adverse  possession  by  the  defendant;  and  the 
defendant  does  not  claim  by  adverse  possession.  He 
attempted  to  prove  that  he  claimed  through  McKay,  but 
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the  evidence  disproved  this : Smith  v.  Lloyd,  9 Ex.  571. 
As  to  parol  evidence  not  being  admissible  to  explain  what 
the  excepted  portions  in  the  deed  were,  it  was  clearly 
admissible. 

Brough  contra.  As  to  the  plaintiff’s  right  of  entry 
having  accrued.  The  evidence  shews  that  he  has  been  out  of 
possession  for  more  than  twenty  years  before  the  commence- 
ment of  this  suit,  and  also  shews  an  adverse  possession 
during  that  time  in  the  defendant  and  those  through  whom 
he  claimed,  for  the  defendant  swears  that  he  went  into 
possession  under  McKay,  who  has  been  in  possession  since 
1848.  As  to  the  other  point.  The  excepted  portions  in 
the  deed  should  have  been  so  described  as  to  render  them 
ascertainable,  and  this  not  having  been  done  the  deed  is 
defective,  and  parol  evidence  is  not  admissible  to  shew  what 
the  excepted  portions  were : Read  v.  Whitehead,  10  Grant 
448. 

September  17,  1875.  Galt,  J.,  delivered  the  judgment 
of  the  Court. 

That  the  learned  Judge  was  fully  justified  in  admitting 
evidence  to  shew  what  the  excepted  portions  in  the  deed 
from  Siddons  to  Clubine  were,  is  plain  from  a great  num- 
ber of  authorities. 

In  section  1082  of  the  last  edition  of  Taylor  on  Evidence, 
that  learned  author  says:  “Passing  now  to  the  considera- 
tion of  the  second  description  of  evidence  which  is 
admissible  in  explanation  of  written  instruments,  it  may 
be  laid  down  as  a broad  and  distinct  rule  of  law  that 
extrinsic  evidence  of  every  material  fact,  which  will  enable 
the  Court  to  ascertain  the  nature  and  qualities  of  the 
subject  matter  of  the  instrument,  or,  in  other  words,  to 
identify  the  persons  and  things  to  which  the  instrument 
refers,  must  of  necessity  be  received.” 

The  case  cited  by  Mr.  Brough  of  Read  v.  Whitehead,  10 
Grant  446,  has  no  bearing  on  this  point.  It  was  a case 
•arising  under  the  registry  laws,  and  arose  on  the  question 
of  the  sufficiency  of  the  description  in  the  registration  of 
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a mortgage.  The  Court  held  that  the  registration  was  voidr 
but  not  that  the  deed  was  void. 

As  respects  the  first  branch  of  the  rule — namely,  that  the 
right  of  entry  of  the  plaintiff  and  of  those  under  whom 
he  claimed,  had  first  accrued  more  than  twenty  years  before 
this  action  wasbrought — it  was  laid  down  in  Smith  v. Lloyd, 
9 Ex.  571,  as  follows:  “We  have  not  the  slightest  doubt 
that  the  title  of  the  grantees  of  the  mines  is  not  barred  in 
this  case  under  3 Wni.  IV.,  for  we  are  clearly  of  opinion  that 
that  statute  applies  not  to  cases  of  want  of  actual  possession 
by  the  plaintiff*  but  to  cases  where  he  has  been  out  of,  and 
another  in  possession  for  the  prescribed  time.  There  must 
be  both  absence  of  possession  by  the  person  who  has  the 
right  and  actual  possession  by  another,  whether  adverse  or 
not,  to  be  protected,  to  bring  the  case  within  the  statute/' 

The  corresponding  provision  in  our  law  is  sec.  1 of  Consol. 
Stat.  U C.,  ch.  88. 

This  rule  has  ever  since  been  acted  upon,  and  was  so 
long  before  the  case  of  Smith  v.  Lloyd,  was  decided. 

Rule  discharged. 


Clark  v.  Sanford. 

Agreement — Parol  evidence — Admissibility  of— Paid-up  stock. 

Defendant  was  a shareholder  in  a company,  of  which  some  of  the  capital 
stock  subscribed  for  had  not  been  taken  up,  and  these  shares  being 
offered  to  the  stockholders  at  60c.  on  the  dollar,  defendant  took  some 
of  them.  On  the  23rd  March  the  plaintiff  agreed  to  purchase  the 
defendants  shares  atGT^c.  in  the  dollar,  and  on  the  25th  March  the 
following  transfer  was  executed:  “For  value  received,  W.  E.  S. 

transfers  and  assigns  to  J.  C.  14  shares,  on  each  of  which  has  been 
paid  $500,  amounting  to  the  sum  of  $7000,  in  the  capital  stock  of  the 
Lake  Superior  Navigation  Company,”  &c. 

Held , that  evidence  was  admissible  to  shew  that  at  the  time  of  the  sale  on 
the  23rd,  the  plaintiff  was  told  that  these  shares  had  been  issued  at 
60cts  , so  that  they  were  paid  up  in  full  only  as  between  the  directors 
and  the  shareholders  ; for  this  was  evidence  to  shew  what  was  the 
subject  matter  of  the  contract  $ and  the  transfer  was  not  the  concluded 
bargain  between  the  parties. 

The  plaintiff  having  sued  defendant  to  recover  the  difference.  Held , 
therefore,  that  he  could  not  recover. 

Declaration.  First  count:  on  a warranty,  that  the 
sum  of  $500  had  been  paid  on  each  of  fourteen  shares  in 
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the  Lake  Superior  Navigation  Company,  whereas  no  more 
than  $300  had  been  paid  on  said  shares;  and  the  com- 
pany afterwards  becoming  embarrassed,  and  unable  to  pay 
its  debts  in  full,  whereby  the  plaintiff  became  liable  to  pay 
the  creditors  of  the  said  company  to  the  amount  unpaid  on 
each  of  the  said  shares,  and  was  sued  by  divers  of  the  said 
creditors,  who,  being  unable  to  recover  the  amounts  due  to 
them  from  the  said  company,  had  judgment  recovered 
against  him  for  the  amounts  unpaid  on  each  of  the  said 
shares  ; and  was  forced,  and  obliged  to  pay  the  said  judg- 
ments, and  was  put  to  great  expense,”  &c. 

Second  count:  that  the  defendant  fraudulently  repre- 
sented that  he  was  the  owner  of  fourteen  fully  paid  up 
shares  in  the  said  company,  and  thereby  induced  the 
plaintiff  to  buy  and  accept  the  said  shares,  whereby,  &c. 

Third  count:  that  the  defendant  sold  fourteen  fully 
paid-up  shares  in  the  said  company  to  the  plaintiff*  and 
that  the  plaintiff  was  entitled  to  a transfer  of  fourteen 
fully  paid-up  shares,  but  the  defendant  transferred  to  the 
plaintiff  fourteen  shares  which  were  not  fully  paid  up. 
whereby,  &c. 

The  common  counts  were  added. 

The  cause  was  tried  before  Patterson,  J.,  and  a jury,  at 
Hamilton,  at  the  Winter  Assizes  of  1875. 

At  the  trial,  it  appeared  that  the  defendant  was  a 
stockholder  in  the  Lake  Superior  Navigation  Company, 
the  capital  stock  of  which  was  $64,000,  divided  into  128 
shares' of  $500  each;  and  that  although  these  shares  were 
all  subscribed  for  originally,  some  of  them  were  not  taken  up. 
At  a meeting  of  the  directors,  held  on  6th  March,  1872,  it 
was  resolved  to  offer  these  shares  to  the  stockholders  at 
60c.  in  the  dollar — that  is  to  say,  that  as  far  as  the  com- 
pany was  concerned,  the  payment  of  $300  entitled  the 
holder  to  receive  a certificate  for  a paid-up  share  of  $500, 
The  defendant  subscribed  for  twenty-five  of  these  shares,  on 
behalf  of  himself  and  another  gentleman  named  Gillespie. 

Subsequently  a negotiation  was  entered  into  between  the 
33 — vol.  xxv  c.p. 
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plaintiff,  the  defendant,  and  Gillespie,  whereby  the  plain- 
tiff agreed  to  purchase  fourteen  of  the  shares  held  by 
them  for  the  price  of  67Jc.  in  the  dollar,  to  be  paid  by 
$2,000,  in  cash,  and  the  balance  in  3 A mining  stock,  at 
$8  per  share,  but  this  was  to  be  subject  to  the  transfer 
being  allowed. 

It  was  stated  by  the  plaintiff,  that  when  he  bought  from 
the  defendant  he  had  no  knowledge  of  the  60c.  arrange- 
ment, and  that  the  whole  of  the  $500  had  not  been  paid  in 
full.  He  stated,  “ I Avas  appointed  director  on  the  day  the 
transfer  was  made,  and  then  I learned  about  the  60c.  ar- 
rangement.” But  the  defendant,  Gillespie,  and  a witness 
named  Smith,  who  was  engaged  as  an  accountant  in  making 
up  the  books  of  the  company,  swore  positively  that  the 
plaintiff  knew  that  the  stock  had  been  issued  at  60c. 

The  defendant  stated  that  Gillespie  said  to  the  plaintiff : 
“Mr.  Clark,  you  are  aware  that  a proportion  of  this  stock, 
twenty-five  shares,  was  issued  by  the  company  at  60c., 
and  that  there  is  a liability  which  you  will  have  to 
assume  that  the  plaintiff  demurred  to  this,  and  defend- 
ant then  said : “You  must  accept  the  responsibility,  or  we 
Avill  not  close  the  transaction  that  he  did  not  remember 
what  form  it  was  in,  but  it  was  distinctly  understood  that 
the  plaintiff  accepted  the  responsibility,  and  on  that  foot- 
ing the  negotiation  went  on. 

Mr.  Gillespie  said,  “ I was  present  at  the  meeting  when 
the  stock  was  sold.  The  plaintiff  knew  about  the  way  the 
stock  was  held.  At  the  meeting  at  the  defendant’s  office, 
I said  to  the  plaintiff : 'You  are  aware  that  this  stock  was 
got  by  us  from  the  company  at  60c.  in  the  dollar,  there 
may  be  a responsibility  for  the  other  40c.  and  that  you 
must  assume.’”  This  was  on  23rd  March,  1873,  and  was 
confirmed  by  the  defendant. 

Smith  said  : “ The  plaintiff  made  an  application  to  me. 
He  knew,  in  March,  1873,  that  stock  had  been  sold  at  60c. 
He  came  to  my  office  expressly  to  examine  the  stock-book 
and  capital  account,  and  was  aAvare  that  stock  had  been 
sold  at  60c.” 
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The  agreement  of  the  23rd  of  March  appeared  to  have 
been  in  writing,  bat  was  not  produced  at  the  trial,  in  con- 
sequence, as  was  stated,  of  its  having  been  mislaid. 

The  defendant  said : “ There  was  a memorandum  in 
writing,  because  the  consent  of  the  company  was  required, 
and  the  memorandum  was  drawn  out,  and  signed  by  the 
three  of  us.  I have  not  been  able  to  find  the  paper.  I 
always  thought  Mr.  Law  had  it.  I recollect  the  contents 
of  it — the  substance  of  it.  It  was,  that  we  should  transfer 
to  the  plaintiff  fourteen  shares  of  the  Cumberland  stock,  at 
67  Jc.;  he  to  give  us  $2000  in  cash,  and  the  balance  in  3 A 
mining  stock,  at  $8  per  share,  and  this  was  to  be  subject 
to  the  transfer  being  allowed.”  Mr.  Law,  who  acted  as 
solicitor,  also  stated  that  there  was  a memorandum  of  the 
bargain,  but  was  not  sure  whether  it  was  signed. 

Gillespie  also  said  : “ There  was  a memorandum.  I have 
seen  it  since.  I thought  it  was  only  right  and  proper  that 
the  statement  as  to  the  60c.  should  be  made,  as  if  there 
was  a withholding  of  information,  there  might  be  recourse. 
The  plaintiff  objected  at  first  to  take  it  in  that  way,  but 
waived  his  objection.  He  was  told  that  unless  he 
assumed  the  responsibility,  the  negotiation  would  cease, 
and  he  went  on  with  the  negotiation  ; that  is  how  he 
waived  the  objection.  The  statement  of  the  60c.  was  not 
put  in  the  memorandum.  I did  not  think  it  neceesary 
that  it  should  be  put  in  the  memorandum.  We  did  not 
look  on  the  stock  as  fully  paid  up,  except  as  to  the 
company.  The  memorandum  was  signed.”' 

After  the  bargain  between  the  parties  was  concluded,  a 
transfer  was  executed  by  the  defendant,  and  accepted  by 
the  plaintiff,  at  the  office  of  the  company,  in  the  following 
form : 

“ F or  value  received,  W.  E.  S.,  Esq.,  of  Hamilton,  hereby 
assigns  and  transfers  unto  J ohn  Clark,  Esq.,  of  Hamilton, 
and  his  assigns,  fourteen  shares,  on  each  of  which  has  been 
paid  $500,  amounting  to  the  sum  of  $7,000,  in  the  capital 
stock  of  Lake  Superior  Navigation  Company,  limited,  sub- 
ject to  the  provisions  of  the  Act  which  incorporates  the 
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said  company,  as  well  as  the  rules  and  regulations  laid 
down  by  the  Board  of  Directors. 

“ Witness  my  hand,  at  the  office  of  the  company  afore- 
said, the  25th  March,  1873.” 

At  the  close  of  the  case,  the  learned  Judge  directed  the 
jury  to  find  for  the  plaintiff,  if  he  was  induced  by  the 
defendant  to  buy  the  fourteen  shares  in  question,  in 
the  belief  that  they  were  fully  paid  up;  but  that  if  the 
plaintiff'  when  he  concluded  the  bargain  with  the  defen- 
dant, on  23rd  March,  1873,  was  aware  that  only  60  per  cent, 
had  been  paid  on  these  shares,  or  if  he  was  not  aware  of 
that  fact,  then  if  he  was  not  kept  in  ignorance  of  it  by  any 
act  or  concealment  of  the  defendant,  but  only  by  his  own 
neglect  to  enquire  about  it,  to  find  for  the  defendant. 

He  also  directed  the  jury  that  there  was  no  evidence  to 
sustain  either  the  third  or  fourth  counts.  As  regards  the 
third  count,  he  held  there  was  no  evidence  under  it,  as  the 
defendant  never  sold  the  plaintiff  any  shares  but  the  speci- 
fied shares  now  in  question,  and  therefore  never  sold  any 
fully  paid-up  shares. 

The  plaintiff'  objected  to  this  charge,  on  the  ground  that 
the  transfer  of  25th  March  was  not  to  be  taken  as  a con- 
tract : that  the  transaction  to  govern  here  was  that  of 
the  23rd,  and  that  the  transfer  was  only  to  be  considered 
so  far  as  it  bore  on  the  transaction  of  the  23rd,  which  it 
might  do,  if  the  jury  found  it  was  a statement  made  then 
by  the  defendant,  that  the  $500  per  share  had  been  paid  up. 

The  jury  rendered  a verdict  for  the  defendant. 

In  Hilary  term,  February  3rd,  1875,  Harrison,  Q.  C., 
obtained  a rule  nisi  to  set  aside  the  verdict,  and  for  a new 
trial,  for  misdirection  of  the  learned  Judge  who  tried  the 
cause,  in  ruling  that  the  transfer  of  the  stock  in  the  book 
was  not  to  be  taken  as  constituting  the  contract  between 
the  parties,  and  that  the  third  count  in  the  declaration  was 
not  in  any  manner  supported  by  the  evidence;  and  on  the 
ground  that  the  verdict  was  against  law  and  evidence,  and 
the  weight  of  evidence. 
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In  Easter  Term,  June  2nd,  1875,  M.  C.  Cameron,  Q.  C., 
shewed  cause.  The  transfer  of  the  stock  in  the  company’s 
books  does  not.  constitute  the  whole  contract  between  the 
parties,  but  the  real  contract  is  that  which  took  place 
before,  when  the  agreement  was  made  for  the  transfer,  and 
therefore  the  defendant  is  entitled  to  shew  what  that  con- 
tract was,  namely,  that  the  shares  were  not  fully  paid  up, 
and  that  the  plaintiff  was  fully  aware  of  it : Baker  v. 
Fawkes,  35  U.  C.  R.  302.  As  to  the  writing  constituting  a 
warranty,  it  at  most  amounts  only  to  a representation,  and 
can  impose  no  liability,  as  the  evidence  disproves  any  false 
or  fraudulent  intent. 

Harrison,  Q.  C.,  contra.  The  transfer  in  the  company’s 
books  constitutes  the  whole  contract  between  the  parties, 
and  although  there  may  have  been  a previous  oral  agree- 
ment, the  moment  the  contract  was  reduced  into  writing 
it  became  the  binding  contract,  and  oral  evidence  ‘is  inad- 
missible to  shew  what  previously  took  place,  as  it  in  effect 
would  be  to  vary  the  written  contract:  Kain  v.  Old , 2 B. 

• & C.  627;  Henderson  v.  Cotter,  15  U.  C.  R.,  345;  Benja- 
min on  Sales,  2nd  ed.  507.  The  next  point  is,  that  the 
writing  amounted  to  a warranty  that  the  shares  had  been 
fully  paid  up,  and  not  merely  to  a representation  : Parson 
v.  Sexton,  4 C.  B.  905;  Behn  v.  Burness,  3 B.  & S.  751 ; 
Corkling  v.  Massey,  L.  R.  8 C.  P.  395;  Hitchin  v.  Groom, 
5 C.  B.  515;  Edgar  v.  Canadian  Oil  Co.,  23  U.  C.  R.  333; 
Tivohy  v.  Armstrong , 15  C.  P.  273  ; Allan  v.  Lake,  18 
Q.  B.  560. 

September  17th,  1876.  Hagarty,  C.  J. — I agree  in  dis- 
charging the  rule.  I think  we  avoid  all  risk  of  violating 
any  rule  as  to  varying  a written  contract,  by  merely  en- 
quiring what  was  the  subject  matter  of  the  contract 
between  the  parties.  The  transfer  speaks  of  “ Fourteen 
shares,  on  each  of  which  has  been  paid  $500,  amounting  to 
the  sum  of  $7,000,  in  the  capital  stock  of  the  Lake 
Superior  Navigation  Company,  subject  to  the  provisions 
of  the  Act,”  &c.,  “ as  well  as  the  rules  and  regulations  laid 
down  by  the  Board  of  Directors.” 
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I think  we  have  the  undoubted  right  to  receive  evidence 
as  to  what  the  parties  understood  by  these  words. 

Campbell,  J.,  says,  in  Macdonald  v.  Longbottom , 1 E.  & E- 
977,  at  p.  983,  “ I am  of  opinion  that,  when  there  is  a contract 
for  the  sale  of  a specific  subject  matter,  oral  evidence  may 
be  received,  for  the  purpose  of  shewing  what  that  subject 
matter  was,  of  every  fact  within  the  knowledge  of  the  par- 
ties before  and  at  the  time  of  the  contract.  * * There  cannot 
be  the  slightest  objection  to  the  admission  of  evidence  of 
this  previous  conversation,  which  neither  alters  nor  adds  to 
the  written  contract,  but  merely  enables  us  to  ascertain 
what  was  the  subject  matter  referred  to  therein.” 

See  also  Newell  v.  Radford , L.  R.  3 C.  P.  54;  McCarthy 
v.  Vine,  in  this  Court,  22  C.  P.  405. 

It  was  shewn  there  was  stock  issued,  as  fully  paid-up 
stock,  on  which  only  60c.  in  the  dollar  was  paid.  This 
was  done  by  the  directors,  and  in  the  books  of  the  company 
it  was  taken  as  fully  paid-up  stock.  Evidence  was  pro- 
perly given  whether  this  stock  was  of  that  character  to  the 
plaintiff’s  knowledge,  and  it  was  found  that  he  knew  the 
true  position  of  the  stock.  As  between  the  directors  and 
shareholders,  the  stock  was  declared  to  be  fully  paid-up 
stock. 

We  have  not  here  to  consider  the  possible  rights  of 
creditors.  The  stock  assigned  to  the  plaintiff  placed  him 
in  the  position  of  holding  stock,  which,  in  the  words  of 
the  transfer,  amounted  to  $7,000,  in  the  capital  stock  of  the 
company. 

See  also  McAdie  v.  Sills,  in  this  Court,  24  C.  P.  606. 

Galt,  J.  So  far  as  the  evidence  is  concerned,  it  prepon- 
derates very  strongly  in  favor  of  the  defendant.  He  swears 
positively  that  Gillespie  said  to  the  plaintiff:  “ Mr.  Clark, 
you  are  aware  that  a proportion  of  this  stock,  twenty-five 
shares,  was  issued  by  the  company  at  60c.,  and  that  there 
is  a liability  which  you  will  have  to  assume.”  The  plaintiff 
demurred  to  this,  and  the  defendant  then  said,  ‘fYou  must 
accept  the  responsibility,  or  we  will  not  close  the  transac- 
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tion.  I do  not  remember  what  form  it  was,  but  it  was 
distinctly  understood  that  the  plaintiff  accepted  the  respon- 
sibility, and  on  that  footing  the  negotiation  went  on.” 
Gillespie  states  the  same  thing ; and  Mr.  Smith  says  : 
“ The  plaintiff  made  an  application  to  me.  He  knew  in 
March,  1873,  that  stock  had  been  sold  at  60c.  He  came 
to  my  office  expressly  to  examine  the  stock-book  and  capi- 
tal account,  and  was  aware  that  stock  had  been  sold  at  60c.” 
The  only  contradiction  is  by  the  plaintiff  stating  that,  at 
the  time  he  bought  from  the  defendant,  he  had  no  know- 
ledge of  the  60c.  arrangement.  “ I was  appointed  director 
the  day  the  transfer  was  made,  and  then  I learned  about 
the  60c.  arrangement.” 

It  does  not  appear  that  he  made  any  complaint  on  the 
subject  to  the  defendant;  and,  considering  that  the  transac- 
tion was  more  of  an  exchange  than  a sale,  it  is  difficult  to 
understand  why  the  plaintiff  did  not  remonstrate  with  the 
defendant,  when  he  ascertained  that  in  truth  only  60c.  had 
been  paid  on  the  dollar. 

Unfortunately,  no  copy  of  the  original  agreement  of 
23rd  March  was  produced  at  the  trial,  as  it  appears  to  have 
been  lost;  but  the  defendant  says:  “There  was  a memoran- 
dum in  writing,  because  the  consent  of  the  company  was 
required,  and  the  memorandum  was  drawn  out  and  signed 
by  the  three  of  us.  I have  not  been  able  to  find  the  paper. 
I always  thought  Mr.  Law  had  it.  I recollect  the  contents 
of  it — the  substance  of  it.  It  was,  that  we  should  trans- 
fer to  the  plaintiff  fourteen  shares  of  the  Cumberland 
stock,  at  67 Jc.;  he  to  give  us  $2,000  cash,  and  the  balance 
in  3 A mining  stock,  at  $8  per  share,  and  that  this  was 
subject  to  the  transfer  being  allowed.” 

Mr.  Law,  who  acted  as  solicitor,  also  states  that  there 
was  a memorandum  of  the  bargain,  but  is  not  sure  whether 
it  was  signed. 

Gillespie  says:  “There  was  a memorandum.  I have 
seen  it  since.  I thought  it  was  only  right  and  proper  that 
the  statement  as  to  the  60c.  should  be  made,  as  if  there 
was  a withholding  of  information  there  might  be  recourse* 
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The  plaintiff  objected  at  first  to  take  it  in  that  way,  but 
waived  his  objection.  He  was  told  that  unless  he  assumed 
the  responsibility  the  negotiation  would  cease,  and  he 
went  on  with  the  negotiation;  that  is  how  he  waived  the 
objection.  The  statement  of  the  60c.  was  not  put  in  the 
memorandum.  I did  not  think  it  necessary  that  it  should 
be  put  in  the  memorandum.  We  did  not  look  on  the 
stock  as  fully  paid  up,  except  as  to  the  company.  The 
memorandum  was  signed,” 

We  may,  therefore,  assume  that  the  foregoing  statements 
are  correct,  as  the  juiy  had  the  evidence  of  the  plain!  iff 
and  of  the  other  witnesses  before  them,  and  have  found  a 
verdict  for  the  defendant. 

The  difference  between  the  cases  relied  upon  by  Mr. 
Harrison  and  the  present,  is  this,  that  in  all  of  them 
which  refer  to  written  agreements,  the  agreement  as 
signed  was  the  concluded  bargain  between  the  parties, 
whereas  in  that  now  under  consideration  the  bargain 
was  concluded  on  23rd  March,  and  the  transfer  was 
made  on  the  25th.  The  bargain  really  was  for  fourteen 
shares  of  stock,  nothing  being  said  of  the  amount  paid 
thereon,  at  a price  calculated  at  67 Jc.,  to  be  paid  in  a 
particular  manner;  whereas  the  transfer,  which  was 
executed  on  25th  March,  was  collateral  to  the  bargain, 
and  was  simply  the  mode  of  giving  effect  to  it  on  the 
part  of  the  defendant.  See  Mason  v.  Brunskill,  15 
U.  C.  R.  300. 

It  must  be  borne  in  mind  that  the  transfer  was 
made  in  the  books  of  the  company,  in  the  form  used 
by  them,  and  that  as  respects  them  the  statement  was 
true,  for  the  shares  really  appeared  in  their  books  as  paid 
in  full. 

It  is  to  be  observed,  also,  that  the  plaintiff  became  a 
director  the  day  after  the  transfer  was  made,  and  admits 
that  he  then  became  aware  that  only  60c.  in  the  dollar  had 
been  paid  on  these  shares,  and  does  not  appear  to  haye 
made  any  objection.  This  tends  strongly  to  prove  that  he 
was  well  aware,  when  the  agreement  of  the  23rd  March 
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was  made,  that  this  was  the  case,  and  that  he  became  the 
purchaser  on  that  understanding. 


Gwynne,  J.,  concurred. 


Rule  discharged. 


Hill  y.  Long  et  al. 

Deed — Presumption — Evidence . 

In  ejectment  it  appeared  that  the  patent  issued  to  one  G.  in  1802.  No 
conveyance  from  the  patentee  to  H.,  through  whom  the  plaintiff 
derived  title,  was  produced  or  proved ; but  one  of  the  patentee’s 
grandchildren  proved  that  shortly  before  1812,  H.  came  to  his  father’s 
and  informed  them  that  the  patentee  had  executed  such  a deed,  and  it 
had  always  been  so  understood  in  the  family.  It  was  also  proved  that, 
until  the  present  suit,  the  patentee’s  family,  though  living  close  to  the 
lot,  had  never  made  any  claim  to  it:  that  in  1813  H had  assumed  to 
deal  with  the  property  as  his  own  by  conveying  a portion  of  it  to  one 
S.,  which  deed  was  registered  in  1816,  who  subsequently  conveyed, 
with  fulL covenants  for  title  : that  in  1835  H.’s  son  and  heir-at-law  con- 
veyed the  land  in  question  with  full  covenants,  under  which  possession 
had  ever  since  followed  ; and  that  the  patent  was  found  amongst  H.’s 
papers. 

Held , that  there  was  sufficient  evidence  from  which  a deed  from  the 
patentee  to  H.  might  be  presumed. 

Ejectment  to  recover  several  lots  of  land  in  the  town- 
ship of  Glanford,  in  the  county  of  Wentworth. 

The  plaintiff*  claimed  title  as  assignee  from  the  heir  ot 
the  patentee. 

The  defendant,  besides  denying  the  plaintiff’s  title, 
claimed  title  by  possession,  and  also  by  certain  conveyances. 

The  cause  was  heard  before  Richards,  C.  J.,  without  a 
jury,  at  Hamilton,  at  the  Spring  Assizes  of  1875. 

It  appeared  that  all  the  lands  mentioned  in  the  writ 
were  included  in  one  patent  to  one  Mary^  Griffin,  dated  19th 
May,  1802,  and  from  the  evidence  given  at  the  trial,  the 
plaintiff*  appeared  to  have  proved  a conveyance  from  the 
heir-at-law  of  the  patentee ; but  the  defendants  contended 
that,  in  the  first  place,  they  were  entitled  by  adverse  pos- 
session of  upwards  of  20  years:  second,  that  the  deed  to 
34 — vol.  xxv  c.p. 
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the  plaintiff  was  void  for  champerty;  and,  lastly,  that  the 
patentee  had  herself  conveyed  the  land  to  one  Richard 
Hatt,  under  whom  all  the  defendants  claimed. 

The  only  evidence  necessary  to  to  he  stated  is  the  evidence 
upon  which  the  presumption  of  a deed  from  the  patentee 
to  Hatt  is  based,  as  that  is  the  only  point  on  which  the 
judgment  proceeds. 

The  evidence  of  the  defendant  on  this  point  was,  first,  the 
production  of  the  original  patent  to  Mary  Griffin;  second 
the  evidence  of  the  Rev.  David  Griffin,  who  stated  as  fol 
lows:  “ I knew  Mary  Griffin,  the  widow  of  Richard  Griffin 
She  was  my  grandmother.  She  died  in  the  village  o 
Southville.  , I knew  her  son,  Abraham ; he  was  my  uncle 
— the  eldest  of  the  family.  I understood  she  had  an  inter- 
est in  the  550  acres  of  land  in  Glanford.  I am  well  ac- 
quainted with  the  circumstances.  There  was  a,  report  in 
the  family  that  the  land  had  been  sold  by  the  two  brothers, 
Nathaniel  Griffin  and  Smith  Griffin,  to  Richard  Hatt. 
There  was  some  feeling  among  the  sisters  about  their  dis- 
posing of  it.  Sometime  previous  to  the  war,  Richard  Hatt 
and  one  Desjardins  came  to  my  father’s,  and  mentioned  that 
they  had  bought  the  land,  and  the  titles  were  not  good,  and 
they  understood  my  father  and  Smith  Griffin  (son  of 
Richard  and  Mary  Griffin),  were  the  administrators  of  my 
grandfather’s  estate,  and  asked  my  father  if  he  would  be 
willing  to  make  them  a title,  their  title  not  being  good  for 
anything.  My  father  said  yes,  and  the  titled  were  made 
out  in  my  father’s  house.  When  they  got  the  writings 
made  out,  they  went  up  to  the  house  of  Smith  Griffin, 
where  the  old  lady  lived.  They  went  up  to  get  her  to 
sign  the  deed  to  Richard  Hatt.  When  they  came  back  we 
understood  she  did  sign  the  deed.  All  the  family  so  under- 
stood it.  The  five  brothers  lived  within  a circle  of  two 
miles.  One  of  my  father’s  sisters  came  there  shortly  after, 
and  complained  that  the  brothers  had  sold  the  land,  and 
made  use  of  the  money.  I never  heard  the  old  lady  say 
she  had  signed  the  deed.  I don’t  recollect  its  being  referred 
to  in  her  presence.  It  was  understood  by  the  family  that 
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she  had  signed  it.  I never  heard  that  she  made  any  claim 
to  the  land  after  this.  I think  this  was  a short  time  before 
the  war  of  1812.  I think  the  old  lady  died  the  latter  part 
of  the  war.  Abraham,  the  first,  (son  of  the  patentee),  lived  in 
the  neighborhood  up  to  the  time  of  his  death.  I was  born 
and  brought  up  there,  and  lived  there  till  I was  23.  We 
left  in  1816,  I think.  I never  heard  that  Abraham  was 
dissatisfied  with  the  deed.  From  what  I knew  of  him,  I 
don’t  think  he  would  express  any  dissatisfaction.  I don’t 
think  that  David,  the  first,  at  any  time  during  his  life,  made 
any  claim  to  these  lands.  I don’t  know  why  he  did  not 
make  any  claim,  except  he  was  so  well  off  he  did  not  need 
it.  I never  heard  from  my  grandmother  what  she  got  for 
the  land.  I never  heard  Abraham,  the  second,  make  any 
claim  to  the  land.  I saw  him  frequently  up  to  1842,  when 
he  died.  He  was  grandson  of  patentee.  I never  heard  of 
his  claiming  the  lands.  I never  heard  of  any  claim  by  any 
of  the  family  set  up  to  these  lands,  until  this  suit.” 

A witness  proved  the  finding  the  original  patent,  among 
the  papers  belonging  to  the  late  Richard  Hatt,  a few  days 
before  the  trial. 

A deed  was  also  put  in,  dated  3rd  March,  1813,  from 
Richard  Hatt  to  Jacob  Smith,  for  a portion  of  the  land 
contained  in  the  patent,  which  deed  was  recorded  on  12th 
July,  1816. 

The  defendant  Oliphant  claimed  under  two  deeds  exe- 
cuted by  Richard  Hatt,  the  eldest  son  and  heir-at-law  of 
the  first  Richard  Hatt,  and  also  assignee  of  James  Hamilton 
one  of  the  trustees  of  Richard  Hatt,  in  April,  1835,  under 
which  the  lands  in  question  had  been  occupied  ever  since 
and  large  and  valuable  improvements  made  thereon:  no 
claim  ever  having  been  made,  until  the  commencement  of 
this  suit,  on  the  11th  July,  1873.  All  the  remainder  of  the 
property  has  been  sold  and  disposed  of  many  years  ago,  by 
persons  claiming  under  Hatt. 

The  learned  Chief  Justice  held  as  to  all  the  defendants, 
other  than  the  defendant  Oliphant  and  those  claiming 
under  him,  that  the  plaintiff’s  claim  was  barred  by  the 
Statute  of  Limitations. 
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And  that,  as  respected  the  defendant  Oliphant  and  his 
tenants,  that  the  patentee  had  conveyed  her  estate  in 
the  land  to  Richard  Hatt,  under  a deed  which  was  not 
produced,  the  execution  of  which  he  presumed  from  the 
evidence;  but  he  reserved  leave  to  the  plaintiff  to  move  to 
enter  a verdict  as  against  defendant  Oliphant,  if  the  Court 
should  think  there  was  evidence  from  which  a deed  might 
be  presumed. 

In  Easter  term,  O'Reilly , Q.  C.,  obtained  a rule  nisi 
under  the  Law  Reform  Act,  to  enter  a verdict  for  the 
plaintiff,  as  against  the  defendant  Oliphant,  pursuant  to  the 
leave  reserved  at  the  trial. 

In  Easter  term,  June  2nd,  1875,  Harrison,  Q.  C.,  shewed 
cause.  The  verdict  as  to  the  defendant  Oliphant  should 
not  be  disturbed.  There  is  a good  title  by  possession, 
namely,  since  1838,  or  nearly  forty  years,  and  there  was  suffi- 
cient evidence  of  knowledge  of  possession  by  the  patentee. 
At  all  events,  the  protecting  clause  in  the  statute  Would  not 
apply,  as  the  land  was  not  proved  to  have  been  in  a state 
of  nature,  it  being  proved  to  have  been  cultivated  in 
1812.  Then  the  plaintiff’s  deed  is  void  for  champerty, 
the  only  consideration  for  the  deed  being  a bond  for  $500, 
conditioned  for  on  the  recovery  of  the  land  in  question,  and 
the  vendor  and  the  vendee  are  to  share  the  costs  between 
them  Moreover,  there  was  sufficient  evidence  from  which 
a deed  to  Hatt,  through  whom  the  defendant  claims,  might 
be  presumed.  The  patent  is  found  amongst' Hatt’s  papers, 
and  there  is  the  evidence  of  the  Rev.  David  Griffin  as  to 
the  execution  of  the  deed,  and  the  fact  of  its  always  being 
admitted  in  the  family  that  such  deed  was  executed.  Then 
there  is  the  possession  under  it  without  any  claim  being 
asserted  by  any  of  the  family,  not  even  by  Abraham 
Griffin,  through  whom  the  plaintiff  claims,  although  they 
lived  close  to  the  land.  The  authorities  shew  that  under  these 
circumstances,  the  Court  will  presume  a deed : Pickering 
v.  Stamford,  2 Yes.  Jr.  583;  Tenny  v.  Jones,  10  Bing.  75;- 
M’ Donald  v.  Prentiss,  14  U.  C.  R.  79;  Pringle  v.  Allan , 
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18  U.  C.  R.  575;  Smith  v.  Lloyd,  9 Ex.  562;  M\ Donnell  v. 
M’Kinty,  10  Ir.  C.  L.  R.  514.  The  deed  to  the  plaintiff 
was,  however,  void;  all  that  it  conveyed  was  a mere  right 
of  entry,  and  under  the  32  Hen.  VIII.  ch.  9,  as  well  as  at 
Common  Law,  this  passed  nothing:  and,  although  it  is 
generally  supposed  that  the  Act  of  Hen.  VIII.  was  repealed 
by  Consol.  Stat.  U.  C.  ch.  90,  sec.  5,  it  had  not  that  effect, 
Beasley  qui  tam.  v.  Cahill,  2 U.  C.  R.  320;  Doe  -clem. 
M’Millan  v.  Brock,  2 U.  C.  R.  270;  Doe  dem.  Boulton  v. 
Savage,  5 U.  C.  R.  233;  Doe  dem.  Simpson  v.  Molloy,  6 U. 
C.  R.  302. 

O’Reilly,  Q.  C.,  contra.  There  is  no  adverse  possession 
as  against  the  plaintiff.  There  is  no  evidence  of  knowledge 
on  the  part  of  those  through  whom  the  plaintiff  claims,  and 
the  knowledge  must  be  actual  and  not  constructive.  The 
patentees  had  no  means  of  knowledge,  and,  as  a matter  of 
fact,  did  not  know  that  any  one  was  in  possession;  and,  as 
to  the  fact  of  their  living  close  to  the  lot,  they  lived  over 
twenty-four  miles  from  it;  and,  until  within  the  last  twenty- 
five  years,  the  whole  country  was  wild.  There  is  no  evidence 
of  clearing  on  the  land.  Some  persons  went  in  and  started 
some  four  acres,  but  immediately  left  again.  There 
was  not  sufficient  evidence  to  raise  the  presumption  of  a 
deed  to  Hatt.  The  only  evidence  is  that  of  the  Rev. 
David  Griffin,  but  it  should  be  received  with  caution,  and 
there  is  no  such  acquiescence  on  the  part  of  the  family  in 
Hatt’s  title  as  is  contended  for  : Taylor  on  Evidence,  6th 
ed.,  vol.  i.,  146-7 ; Doe  dem.  Hammond  v.  Cooke,  6 Bing. 
174;  Ketchum  v.  Mighton,  14  U.  C.  R.  99 ; Doe  dem. 
M’Kay  v.  Purdy,  6 O.  S.  144;  Keyse  v.  Powell,  2 E.  & B. 
132;  Doe  dem.  Pettit  v.  Ryerson,  9 U.  C.  R.  276.  The  defen- 
dant’s deed  was  perfectly  good.  The  Consol.  Stat.  U.  C. 
ch.  90,  sec.  5,  gives  power  to  assign  a right  of  entry,  and  it 
repeals  32  Hen.  VIII.  ch.  9:  Baby  qui  tam  v.  Watson,  13 
U.  C.  R.  531. 

September  I7th,  1875.  Galt,  J. — It  is  to  be  observed 
that  all  persons  interested  under  the  patentee  have  been 
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for  generations  living  in  the  immediate  vicinity  of  these 
lands — that  is  to  say,  in  the  township  of  Grimsby — and 
that  no  claim  was  ever  made  by  any  of  them.  The  person 
under  whom  the  plaintiff  claims,  being  the  great  grandson 
of  the  patentee,  states  that  he  knew  nothing  about  the 
land  until  the  plaintiff  came  to  him. 

In  the  case  of  Tenny  v.  Jones , 10  Bing.  74,  Park,  J., 
says,  at  page  82:  “All  presumptions  of  this  kind”  (meaning 
the  execution  of  deeds  not  produced)  “ are  matters  of  fact 
for  a jury,  but  upon  this  occasion  we  are  called  on  to  de- 
cide as  if  we  Were  in  the  situation  of  a jury.  No  doubt,  a 
direction  to  a jury  that  they  are  bound  to  presume,  under 
certain  circumstances,  would  be  incorrect,  but  they  may  be 
told  that  from  certain  circumstances  they  are  warranted  in 
making  certain  presumptions ; and,  standing  in  the  place 
of  a jury,  I am  of  opinion  that  from  the  facts  stated  in  this 
case,  a presumption  fairly  arises  that,  after  the  feoffment  of 
1779,  the  property  was  reconveyed  by  the  feoffee.” 

In  the  case  now  before  us,  the  learned  Chief  Justice  was 
acting  as  a jury,  and  found  in  favour  of  the  presumption  of 
a conveyance  from  Mary  Griffin  to  Bichard  Hatt,  and  re- 
served leave  to  the  plaintiff  to  move  against  such  finding, 
for  the  purpose  of  obtaining  the  opinion  of  the  Court  as  to 
whether  there  was  evidence  which  would  have  justified  a 
jury  in  so  finding. 

In  my  opinion,  there  was  ample  evidence.  The  Bev 
David  Griffin  states  positively  that  Hatt  and  Desjardins 
went  to  the  patentee  to  obtain  such  a conveyance,  and 
that  on  their  return  to  his  father’s  house,  they  reported 
that  such  a conveyance  had  been  executed;  and  that  the 
existence  of  such  an  assignment  was  current  in  the  family. 
Then  the  original  patent  is  produced  from  the  papers  of 
Mr.  Hatt.  Also  a deed  executed  by  him,  dated  13th  March, 
1813,  conveying  a portion  of  this  land,  which  deed  was  not 
concealed,  but  was  put  on  record  on  12th  July,  1816,  and 
the  parties  claiming  under  it  have  been  in  occupation  of 
the  land  for  considerably  over  forty  years ; lastly,  the  de- 
scendants of  the  patentee  have  resided  in  the  neighborhood 
ever  since  1804,  and  never  made  any  claim. 
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It  may  be  said  that  at  the  time  spoken  of  by  David 
Griffin  the  land  was  of  very  small  value,  but  that  has  ceased 
to  be  the  case  for  a good  many  years,  and  it  appears  incre- 
dible that  if  the  representatives  of  the  patentee  had  not 
been  satisfied  that  a deed  had  been  executed  by  her,  they 
would  not  have  asserted  their  claims  long  ago. 

Several  of  the  grandsons  were  examined  as  witnesses, 
but  there  is  not  one  of  them  who  speaks  of  a claim  to  this 
land  being  current  in  the  family,  and  it  appears  to  me  that 
the  only  rational  deduction  from  this  is,  that  the  immediate 
descendants  of  Mary  Griffin,  being  convinced  that  their 
parent  had  conveyed  away  her  right,  the  transaction  ceased 
to  have  any  interest  for  the  members  of  her  family. 

It  is  true  that  the  great-grandson,  under  whom  the 
plaintiff  claims,  refers  to  a claim  for  550  acres  of  land, 
which  he  says  he  understood  his  grandmother,  Mary  Roy, 
had,  but  he  did  not  seem  to  know  in  what  township  it  was 
situate. 

He  says,  referring  to  the  plaintiff : “ She  came  to  me 
three  or  four  days  before  the  deed  (12th  June,  1873),  and 
asked  me  if  I knew  there  was  any  land  in  Glandford  that 
had  come  from  my  great-grandfather.  I said  no:  I did  not 
know  my  great-grandfather  was  in  the  country.  I told 
her  we  had  a paper  with  Mary  Roy’s  name.”  (This  was 
the  wife  of  Abraham  Griffin,  the  first).  “ 550  acres  on  it. 
I can’t  tell  whether  it  was  Brantford  or  Glanford.  I never 
knew  of  any  claim  in  the  family  to  land  granted  to  my 
great-grandmother,  until  Miss  Hill  came  to  me  about  this 
land.” 

Under  these  circumstances,  I think  that" there  was  cogent 
evidence  from  which  a jury  might  justly  conclude  that 
Mary  Griffin  executed  a deed  to  Richard  Hatt. 

The  case  of  Tenny  v.  Jones,  has  never  been  disputed,  and 
is  cited  in  the  last  edition  of  Best  on  Evidence,  and  in 
Fisher's  Digest,  as  authority. 

The  case  of  Doe  dem.  Hammond  v.  Cooke,  6 Bing.  174,  cited 
by  Mr.  O’Reilly,  differs  essentially  in  its  circumstances  from 
that  now  under  consideration.  The  Court  were  there  called 
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upon  to  presume  that  an  outstanding  mortgage  had  been 
paid  off,  and  that  therefore  the  title  of  the  lessors  of  the 
plaintiff  had  ceased.  The  Court  refused  to  make  such  pre- 
sumption. The  defendant  had  shewn  no  title  to  the  land. 

Tindal,  C.  J.  (who  also  gave  judgment  in  Tenny  v.  Jones,) 
after  citing  several  cases  in  which  presumptions  had  been 
made, says,  at  p.  180:  “In  all  these  cases  the  presumption  has 
been  made  in  favor  of  the  party  who  has  proved  a right  to 
the  beneficial  ownership ; the  possession  has  been  consistent 
with  the  existence  of  the  surrender  required  to  be  pre- 
sumed, and  has  made  it  not  unreasonable  to  believe  that 
the  surrender  should  have  been  made  in  fact;  and  the  pre- 
sumption has  been  made  accordingly,  in  order  to  prevent 
justice  from  being  defeated  by  a mere  formal  objection. 
But  we  are  here  called  upon  to  declare  the  presumption 
ought  to  have  been  made  in  favour  of  a person  who  has 
proved  no  right  to  the  possession,  co  title,  no  conveyance; 
a person  who  stands  upon  the  mere  naked  possession,  with- 
out any  evidence  how  or  when  he  acquired  it.” 

In  the  present  case,  the  defendant  proved  a title  from 
Richard  Hatt,  in  April,  1835,  a continued  possession,  and 
the  making  of  very  large  and  valuable  improvements, 
while  the  plaintiff  's  title  consisted  of  a deed  from  the  great- 
grandson  of  the  patentee,  the  true  consideration  for  which 
was  proved  by  him  to  be  a bond  for  the  payment  of  $500, 
conditioned  on  her  recovery  of  lands  to  the  value  of  many 
thousands. 

If  it  were  necessary  to  presume  a conveyance  from  the 
patentee  on  much  weaker  evidence  than  that  now  before 
us,  I should  certainly  do  so,  as  there  could  not  be  a case  in 
which  a plaintiff  shewed  less  merits. 

There  is  another  observation  to  be  made,  as  shewing  that 
the  Hatt  family,  and  those  claiming  under  them,  considered 
these  lands  as  belonging  to  them  : namely,  that  they  must 
have  paid  the  taxes  on  them,  otherwise  they  would  in  all 
probability  have  been  sold  for  taxes  before  the  year  1835. 

In  the  view  which  I take  of  this  case,  it  is  unnecessary 
to  consider  the  other  objections  raised  to  the  right  of 
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the  plaintiff  to  recover,  or  the  cases  cited  in  support  of 
them. 

Hagarty,  C.  J. — I agree  in  this  result.  The  learned 
Chief  Justice,  sitting  as  a jury,  was,  I think,  justified  in 
presuming  a conveyance  from  the  patentee  to  Richard 
Hatt. 

The  rule  on  the  subject  of  presumptions  of  this  kind  is 
not  stated  in  the  books  with  any  great  precision,  and,  in 
some  cases,  language  is  used  rather  narrowing  the  applica- 
tion of  it.  But,  on  the  whole,  I am  of  opinion,  after  read- 
ing many  statements  in  text  books  and  cases  referred  to 
that  the  facts  adduced  in  evidence  here  well  warrant  the 
application  of  the  doctrine. 

Beginning  with  the  strong  evidence  as  to  the  general 
opinion  in  the  patentee’s  family  of  a conveyance  having 
been  made,  and  of  many  facts  forming  a foundation  for 
this  opinion,  we  have  the  assumed  grantee,  Hatt,  beginning 
sixty  years  ago  to  deal  with  portions  of  the  land  as  his 
own.  Three  years  afterwards,  his  grantee  conveys  with 
express  warranty  of  title.  Forty  years  ago,  Hatt’s  son 
conveys  this  land  with  full  covenants  of  seizin.  Possession 
followed  for  nearly  forty  years  previous  to  the  bringing 
of  this  suit.  Ample  knowledge  must  be  presumed  on  the 
part  of  the  patentee,  and  her  heirs,  of  her  original  owner- 
ship of  the  lands.  The  patent  is  found  among  Hatt’s 
papers.  No  attempt  is  made  to  assert  any  adverse  right 
against  his  grantees  for  sixty  years  as  to  any  of  the  lands. 

On  the  whole,  I think  the  learned  Chief  Justice  was 
warranted  in  presuming  as  he  did. 

See  Re  Higgins,  19  Grant  303;  Little  v.  Wingfield,  11 
Ir.  C.  L.  R.,  N.  S.  63. 
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MEMORANDA. 

During  this  term  the  following  gentlemen  were  called 
to  the  Bar : — 

James  Frederick  Lister,  Nelson  Gordon  Bigelow, 
Alexander  Stronach  Wink,  George  Robert  Howard, 
Francis  Edward  Philip  Pepler. 
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In  the  Common  Pleas,  and  Error  and  Appeal. 
O’Brien  y.  Credit  Valley  Railway  Company. 


R.  W.  Co. — Contract  with — Authority  of  agent — Statute  of  Frauds — 
Acceptance — Corporate  Seal. 

The  plaintiff,  acting  under  a written  contract  for  the  delivery  of  12  toise 
stone  for  the  piers  of  a bridge  which  defendants  were  building  over  a 
river  on  their  line  of  railway,  delivered  the  amount,  and  was  paid  by 
defendants  therefor,  as  well  as  for  an  additional  toise  and  a half,  and 
some  sand  subsequently  ordered  by  the  inspector.  The  inspector  then 
ordered  the  plaintiff  to  deliver  some  more  stone  and  sand,  stating  that 
he  did  not  know  what  quantity  of  stone  was  required,  but  telling  plain- 
tiff to  go  on  drawing  until  told  to  stop,  and  the  plaintiff  then  delivered 
some  26^  toise  of  stone  and  a quantity  of  sand,  defendants  having  fur- 
nished the  men  and  teams  to  assist  the  plaintiff  in  doing  so.  On  observing 
about  the  8th  of  May,  that  defendants  had  stopped  work  on  the  bridge, 
the  plaintiff  ceased  delivering.  About  the  12th  May,  he  was  paid  for 
what  had  been  delivered  up  to  that  time,  an  account  being  made  up  by 
some  one  acting  for  defendants,  and  the  hii  e of  teams  and  men  furnished 
by  them  being  deducted  in  it  from  the  price  allowed,  which  was  $2  a 
toise  more  than  that  in  the  written  contract.  On  the  work  being  re- 
newed, and  on  being  ordered  by  the  inspector  to  continue  delivering, 
he  delivered  26  further  toise  and  some  more  sand.  The  defendants, 
however,  refused  to  pay  for  the  latter  delivery,  contending  that  they 
were  not  liable. 

Held  in  this  Court,  and  affirmed  on  appeal,  that  the  defendants  were 
liable  without  a contract  under  seal  : 1.  That  there  was  sufficient  evi- 
dence of  authority  on  the  part  of  the  inspector  to  bind  the  defendants, 
and  of  their  having  adopted  his  acts : 2.  That  the  contract  was  not 
required  to  be  in  writing  to  satisfy  the  Statute  of  Frauds ; because  the 
stone  and  sand  now  in  question  had  been  delivered  under  the  order  to 
go  on  drawing  until  told  to  stop,  and  part  of  the  stone  delivered  under 
that  order  had  been  accepted  and  paid  for. 

Held  also,  in  the  Court  of  Appeal,  that  the  contract  did  not  require  to  be 
under  the  corporate  seal,  it  being  one  directly  connected  in  its  nature 
with  the  purposes  of  defendants’  incorporation. 

Action  on  the  common  counts  for  goods  bargained  and 
sold,  sold  and  delivered,  &c. 

Pleas : never  indebted,  and  payment.  Issue. 

The  cause  was  tried  before  Burton,  J.,  and  a jury,  at 
Toronto,  at  the  Fall  Assizes  of  1875. 

From  the  evidence  it  appeared  that  the  defendants  were 
building  a bridge  over  the  river  Etobicoke,  and  required 
stone  for  the  piers.  On  the  10th  March,  1874,  the  plaintiff 
entered  into  a contract  with  the  defendants  to  deliver 
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twelve  toise  of  stone  at  $8  per  toise,  at  the  site  of  the 
bridge,  where  directed  by  the  engineer,  and  to  be  subject 
to  the  approval  of  the  company’s  inspector.  The  contract 
then  stated  that  the  company  agreed  on  presentation  of  the 
inspector’s  voucher  to  the  president  of  the  company  to 
pay  cash  at  the  rate  of  75  per  cent,  for  the  amount 
delivered,  and  the  balance  when  the  whole  amount  was 
delivered.  The  contract  was  signed  and  sealed  by  the 
plaintiff,  but  not  by  the  defendants.  It  was  not  shewn  who 
arranged  the  contract,  or  that  it  was  made  by  the  defen- 
dants’ authority.  After  this  stone  had  been  delivered,  the 
plaintiff  stated  that  he  met  Mr.  Watts,  who  was  the  inspec- 
tor of  the  defendants  as  respects  bridges,  and  that  Mr. 
Watts  told  him  they  wanted  another  one  and  a half  toise,  and 
also  a quantity  of  sand  ; and  then  ordered  some  more.  “ I 
drew  seventy  yards  of  .sand.  I asked  what  quantity.”  (This 
appeared  to  be  as  regards  stone.)  “ He  said  he  did  not  know, 
but  directed  me  to  draw  till  I was  told  to  stop ; but  I said 
it  was  difficult  to  do  so  for  want  of  teams,  and  he  said 
they  would  supply  the  teams.  I agreed  to  this,  and 
delivered  about  twenty-six  toise  of  stone,  and  a large 
quantity  of  sand.  I then  saw  that  they  had  stopped  the 
works  in  order  to  proceed  with  the  works  at  the  Humber. 
Watts,  however,  directed  me  to  go  on;  but,  as  I wanted 
a few  days  interval,  he  finally  consented ; and  it  was 
arranged  that  he  should  notify  me ; but  having  heard  that 
the  masons  had  returned,  I went  up  and  saw  Watts,  who 
directed  me  to  proceed,  and  I delivered  twenty-six  further 
toise  of  stone,  and  some  more  sand.  When  I saw  him  at 
Pellatt’s  bridge,  and  got  the  last  order,  it  would  be  about 
the  25th  May.  I was  ordered  to  put  it  in  the  most  con- 
venient place  for  the  abutment.  I did  not  see  him  again 
until  after  the  stone  was  delivered.” 

He  then  proceeded  to  state  that  he  called  several  times 
on  Mr.  Watts  to  come  and  inspect  the  stone,  who  made 
several  appointments,  but  failed  to  keep  them. 

It  was  proved  that  the  defendants  had  paid  the  plaintiff 
for  26 J toise  of  stone,  and  93  loads  of  sand,  at  the  rate  of 
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$10  a toise  for  the  stone,  and  70  cents  a load  for  the  sand,  and 
the  plaintiff  was  charged  with  the  time  of  the  teams  and  the 
men  furnished  by  the  defendants,  the  account  being 
certified  as  correct  by  Watts.  The  plaintiff  produced  a 
receipt,  which  was  not  dated,  but  it  must  have  been  given 
after  the  12th  May. 

The  plaintiff’s  claim  was  for  the  26  toise  of  stone,  and 
the  sand  subsequently  delivered. 

At  the  close  of  the  plaintiff’s  case  it  was  objected  that 
there  was  no  authority  shewn  in  Watts  to  bind  the  company 
by  a contract  of  this  nature  ; and  that  the  agreement  was 
void  under  the  statute  of  frauds,  there  being  no  agreement 
in  writing,  and  no  acceptance  and  receipt  of  the  stone. 

It  was  subsequently  suggested  that  some  of  the  sand  was 
delivered  subsequently  to  the  settlement,  and  used. 

Upon  hearing  this  evidence  the  learned  Judge  directed  a 
verdict  for  the  plaintiff  $3.50  for  five  loads  of  sand,  with 
leave  to  the  plaintiff  to  move  to  increase  it  to  $263, $260  being 
found  to  be  the  balance  of  the  stone  delivered,  in  the  event 
of  the  Court  holding  that  there  was  evidence  to  go  to  the 
jury  to  establish  the  claim  for  that  sum,  and  no  legal  diffi- 
culty in  the  way  of  his  recovering ; and  the  defendants 
had  leave  to  enter  a nonsuit,  as  regards  the  verdict  for  the 
$3.50. 

In  Michaelmas  term  cross  rules  were  accordingly  ob- 
tained. 

In  Easter  term,  May  31st,  1875,  the  rules  were  argued. 
O’Donohoe  for  the  plaintiff,  and  W.  H.  Lockhart  Gordon, 
contra.  The  arguments  were  substantially  the  same  as  in 
the  Court  of  Appeal. 

June  18th,  1875,  Galt,  J. — There  were  two  objections 
relied  on  by  Mr.  Gordon,  being  the  same  as  were  taken  by 
him  at  the  trial.  The  first  is  as  to  the  power  of  Watts  to 
bind  the  company  by  an  order  for  stone. 

I think  this  objection  is  not  entitled  to  prevail.  The 
order  itself  is  of  a very  trifling  character,  and  his  authority 
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to  give  such  orders  was  recognized  by  the  defendants,  they 
having  received  and  adopted  the  contract  entered  into  by 
him  with  the  plaintiff  on  the  10th  March,  and  having  also 
paid  the  plaintiff  for  26 J toise  of  stone,  and  a quantity  of 
sand,  which  were  delivered  under  the  new  contract. 

It  is  quite  true  that  the  defendants  might  at  any  time 
have  countermanded  any  future  delivery,  but  they  cannot 
refuse  to  pay  for  that  actually  delivered,  on  the  ground  of 
want  of  authority  on  the  part  of  their  agent. 

The  whole  law  bearing  on  this  subject  will  be  found  in 
the  case  of  Buffalo  and  Lake  Huron  R.  W.  Co.  v.  White- 
head,  8 Grant  157,  and  Pim  v.  Municipal  Council  of 
Ontario,  9 C.  P.  304. 

The  second  objection  remains  to  be  considered.  The 
validity  of  this  depends  on  the  question,  whether  there  was 
one  contract  for  the  delivery  of  stone,  or  two.  I mean 
irrespective  of  the  contract  on  the  10th  March,  about  which 
there  is  no  dispute.  From  the  manner  in  which  the  case 
was  referred  to  this  Court,  I consider  that  we  are  at  liberty 
to  consider  the  evidence,  and  say  whether  there  was  one 
contract  or  two. 

The  evidence  convinces  me  that  there  was  only  one, 
namely,  “ to  draw  till  I was  told  to  stop  and  no  evidence 
was  adduced  by  the  defendants  to  contradict  this.  If  this 
be  so,  then  there  was  an  acceptance  of  a quantity  of  stone, 
and  payment  therefor  under  this  order;  and  the  case  of 
Scott  v.  Eastern  Counties  R.  W.  Co.,  12  M.  & W.  33, 
establishes  that  such  a circumstance  is  a compliance  with 
the  requirements  of  the  Statute  of  Frauds,  sufficient  to 
let  in  parol  evidence  of  the  contract. 

In  that  case,  which  in  its  circumstances,  (as  to  the  con- 
tract being  made  with  an  agent  of  the  defendants),  was  the 
same  as  the  one  before  us,  the  Court  held  that  where  an 
order  is  given  for  goods,  some  of  which  are  ready  made  at 
the  time  of  the  contract,  and  the  rest  are  to  be  manufactured 
according  to  order,  and  the  goods  that  are  ready  made  are 
afterwards  delivered  and  paid  for,  the  acceptance  of  them 
is  a part  acceptance  of  the  whole  to  satisfy  the  provisions 
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of  the  Statute  of  Frauds,  as  the  whole  forms  one  entire 
contract. 

It  is  to  he  remarked  that,  in  that  case,  no  objection  was 
raised  as  to  the  authority  of  the  agent,  although  the  contract 
was  one  of  a much  more  important  description  than  the  one 
now  before  us. 

The  whole  law  on  the  subject  ol  the  effect  of  an  acceptance 
and  receipt  of  a portion  of  goods  under  a parol  contract,  is 
discussed  in  the  case  of  Morton  v.  Tibbett,  15  Q.  B.  428,  in 
which  Lord  Campbell,  C.  J.,  says,  at  p.  434  : “ As  part  pay- 
ment, however  minute  the  sum  may  be,  is  sufficient,  so  part 
delivery,  howe ver  minute  the  portion  ma}^  be,  is  sufficient.  This 
shews  conclusively  that  the  condition  imposed  was  not  the 
complete  fulfilment  of  the  contract  to  the  satisfaction  of 
the  buyer.  In  truth  the  effect  of  fulfilling  the  condition 
is  merely  to  waive  written  evidence  of  the  contract,  and 
to  allow  the  contract  to  be  established  by  parol  as  before 
the  Statute  of  Frauds  passed.” 

In  the  present  case  no  exception  was  taken  as  to  the 
quality  or  description  of  the  stone.  The  defence  was 
rested  entirely  on  the  non  liability  of  the  defendants. 

The  rule  to  increase  the  verdict  will  therefore  be  made 
absolute. 

As  respects  the  other  rule,  I agree  with  the  judgment  of 
my  brother  Gwynne,  that  it  must  be  discharged. 

Gwynne,  J. — At  the  close  of  the  plaintiff’s  case,  the 
objection  taken  by  the  counsel  for  the  defendants  to  the  right 
of  the  plaintiff  to  recover  was,  that  there  was  no  authority 
shewn  in  Watts  to  bind  the  company  by  a contract  of  this 
nature,  and  that  the  contract  was  void  under  the  statute 
of  frauds,  there  being  no  agreement  in^  writing,  and  no 
acceptance  and  receipt  of  the  stone.  The  learned  Judge 
who  tried  the  cause  rendered  a verdict  for  the  plaintiff  for 
the  sum  of  $3.50,  the  price  of  five  loads  of  sand,  reserving 
to  the  plaintiff*  leave  to  move  to  increase  it  to  $263,  (there 
being  no  dispute  as  to  the  amount),  in  the  event  of  the 
Court  holding  that  there  was  evidence  to  go  to  the  jury  to 
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establish  the  claim  for  that  sum,  and  that  there  was  no 
legal  difficulty  in  the  way  of  the  plaintiff  recovering. 

Now,  the  point  in  issue  was  not  whether  this  amount 
would  or  not  be  the  proper  amount  which  the  plaintiff 
would  be  entitled  to  recover,  if  entitled  to  recover  anything. 
There  was  no  dispute  as  to  the  amount.  The  whole  con- 
test was,  that  in  law,  under  the  circumstances  as  they 
appeared  in  evidence,  there  was  no  case  which  the 
plaintiff  had  a right  to  have  submitted  to  the  jury,  in  so 
far  as  affected  the  amount  in  respect  of  which  the  leave  to 
increase  the  verdict  was  reserved.  Leave  was  also  reserved 
to  the  defendant  to  move  to  enter  a nonsuit,  if  the  Court 
should  be  of  opinion  that  there  was  no  case,  even  as  to  the 
$3.50. 

Under  these  circumstances,  the  only  way  in  which  I can 
regard  the  reservation  is,  that  the  parties  were  agreed  as 
to  the.  amount  for  which  the  verdict  should  be  increased, 
if  the  Court  should  be  of  opinion  that  there  was  a case  to 
go  to  the  jury  in  respect  of  the  stone,  the  price  of  which 
constituted  the  item  in  respect  of  which  the  reservation  of 
leave  to  move  to  increase  the  verdict  was  made ; and  that 
what  we  have  to  decide  is,  simply  whether  or  not  the  con- 
tention of  the  counsel  for  the  defendants,  urged  at  the  trial, 
is  correct,  namely,  that  in  law  the  plaintiff  shewed  no  case 
which  should  have  been  submitted  to  a jury  at  all. 

If  there  was  evidence  at  all  to  be  submitted  to  the  jury, 
in  respect  of  the  stone,  then  that  the  plaintiff’s  verdict  is 
to  be  increased  to  the  $263,  however  the  jury  might  have 
dealt  with  the  issue  in  respect  of  the  stone,  if  it  had  been 
submitted  to  them. 

In  this  view  of  the  case,  I am  of  opinion,  with  my  brother 
Galt,  that  the  rule  should  be  absolute  to  increase  the 
verdict ; for  I agree  with  him  in  thinking  that  there  is 
evidence  to  go  to  a jury  from  which  they  might  conclude 
that  the  stone  now  sued  for  was  delivered  under  one  and 
the  same  contract  as  that  under  which  the  26  toise  paid  for 
on  or  subsequently  to  the  12th  May  were  delivered,  in 
which  case  there  would  be  abundant  evidence  of  delivery 


o’brien  y.  credit  valley  r.  W.  CO. 


281 


and  acceptance  of  the  whole  #o  2 toise,  namely,  the  26  toise 
paid  for,  and  the  26  toise  now  sued  for. 

Notice  does  not  appear  to  have  been  specially  taken  of 
this  point  at  the  trial,  but  then  the  defendants’  sole  objec- 
tion to  the  plaintiff’s  recovery  was,  that  Watts  had  no 
authority  whatever  to  make  any  contract  to  bind  the 
defendants,  and  that  no  view  of  the  evidence  warranted 
the  submission  of  the  case  to  the  jury,  as  upon  the  ground 
of  delivery  and  acceptance  of  the  stone  or  any  part  of  it 
by  the  defendants. 

As  the  defendants  were  content  to  rest  their  defence 
upon  this  point,  and  as  we  think  there  was  evidence  to  go 
to  the  jury  in  support  of  the  plaintiff’s  claim  for  the  whole 
amount,  notwithstanding  the  objections  taken,  I think  we 
are  justified  in  ordering  the  verdict  to  be  increased  to  the 
amount  agreed  upon  between  the  parties. 

The  plaintiff’s  rule,  therefore,  will  be  made  absolute  to 
increase  his  verdict  to  $263,  and  the  defendants’  rule  will 
be  discharged  with  costs. 

Hagarty,  C.  J.,  concurred. 

Rules  accordingly. 


From  this  judgment  the  defendants  appealed. 

September  17th,  1875,  W.  H.  Lockhart  Gordon  for  the 
appellants.  There  is  no  evidence  of  any  agency  or  authority 
on  the  part  of  Watts  to  make  the  contract.  No  express 
authority  is  shewn,  and  none  can  be  implied.  It  must  be 
proved  that  the  contract  was  known  to  the  respondents  at 
the  time,  or  was  subsequently  ratified  by  them : Cox  v. 
Midland  Counties  R.  W.  Co.,  3 Ex.  268 ; Chitty  on  Con- 
tracts, 11th  Amer.  ed.,  291-2;  Greenleaf  on  Ev.,  10th 
ed.,  p.  48,  sec.  59 ; Damdson  v.  Stanley,  2 M.  & G.  721. 
The  contract  should  have  been  under  the  seal  of  the  com- 
pany, and  it  can  only  be  dispensed  with  in  matters  of  trivial 
or  every-day  occurrence,  or  when  the  necessity  or  urgency 
36 — vol  xxv.  c.p. 
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of  the  case  would  prevent  the  requirement  being  complied 
with : Buffalo  and  Lake  Huron  11.  W.  Co.  v.  Whitehead , 
8 Grant  157,  and  Pirn  v.  Municipal  Council  of  Ontario,  9 
C.  P.  304 ; Brown  v.  Corporation  of  Lindsay , 35  U.C.  R 509  ; 
Grover  v.  Cameron,  6 0.  S.  196.  At  all  events,  the  con- 
tract came  within  the  17th  sec.  of  the  statute  of  frauds 
and  should  have  been  in  writing.  The  respondents 
attempted  to  prove  that  a portion  of  the  stone  was  used  in 
one  of  the  abutments,  and  so  accepted,  and  that  therefore 
the  requirements  of  the  statute  were  dispensed  with  ; 
but  the  only  evidence  they  offered  was,  that  the  pile 
had  decreased ; and  it  was  so  weak  that  the  learned 
judge  at  the  trial  refused  to  submit  it  to  the  jury. 
If  the  learned  judge  had  considered  it  sufficient,  the 
defendants  were  prepared  to  prove  that  no  portion  was 
in  fact  used.  Moreover,  under  the  contract  the  stone  was  to 
be  subject  to  the  inspection  of  the  company’s  engineer ; and 
until  inspected  and  approved  of  by  him,  there  could  be  no 
acceptance  and  no  property  passed : Simmons  v.  Swift,  5 
B.  & C.  857 ; Hunt  v.  Hecht,  8 Ex.  814 ; Grover  v.  Came- 
ron, 6 0.  S.  196.  The  contract  made  on  the  26th  May  was 
a separate  contract  altogether,  and  in  no  way  depends  on 
those  previously  made. 

O’Donohoe  for  the  respondent.  There  was  clearly  suffi- 
cient evidence  of  agency  on  the  part  of  Watts  to  enable 
him  to  make  the  contract : Potts  v.  Bear  an,  1 C.  & R 355. 
There  was  no  necessity  for  the  corporate  seal,  as  the  case 
comes  within  the  exception  of  the  work  being  essential  for 
the  purposes  of  the  company ; and  as  to  the  agreement  not 
being  in  writing,  it  is  not  necessary,  as  there  was  an  accept- 
ance so  as  to  dispense  with  the  requirements  of  the 
statute,  the  stone  in  question  being  delivered  under  the 
same  contract  as  the  26J  toise,  which  was  accepted  and 
paid  for ; but  even  assuming  the  contract  to  be  separate, 
there  was  a user  of  a portion  of  the  stone  in  question, 
as  it  was  proved  that  a portion  of  it  was  put  into 
one  of  the  abutments,  and  therefore  accepted  by  the 
company.  It  does  not  matter  how  small  the  portion 
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may  be  that  is  accepted : Elmore  v.  Stone,  1 Taunt.  458 ; 
Elliott  v.  Thomas,  3 M.  & W.  170;  McMasterw.  Gordon,  20 
G.  P.  16  ; Marsh  v.  Hyde,  3 Gray  331. 

Gordon,  in  reply. 

September  18th.  1875,  Patterson,  J.  (a) — This  case 
comes  before  us  upon  evidence  of  a rather  meagre  character. 
The  evidence  given  is  all  on  the  part  of  the  plaintiff, 
the  defendants  having  given  no  evidence ; and  the  only 
question  for  us  is,  whether  the  Court  of  Common  PJeas 
was  right  in  holding  that  there  was  evidence  to  to  go 
the  jury  to  establish  the  plaintiff’s  claim  for  the  sum 
of  $263.50,  and  that  there  is  no  legal  difficulty  in  the  way 
of  his  recovering.  The  amount  is  made  up  of  $3.50  for 
sand  delivered  and  not  paid  for ; and  $260  for  26  toise  of 
stone,  at  $10  per  toise. 

The  defendants  were  building  a bridge  over  the  river 
Etobicoke,  and  required  stone  for  the  piers.  On  the 
10th  March,  1875,  the  plaintiff*  signed  a written  agree- 
ment to  deliver  twelve  toise  of  stone,  at  $8  per  toise, 
at  the  site  of  the  bridge  where  directed  by  the  engineer, 
before  10th  May  then  next,  to  be  subject  to  the  approval 
of  the  company’s  inspector.  The  memorandum  goes  on  to 
state  that  the  company  agree,  on  presentation  of  the 
inspector’s  voucher  to  the  president  of  the  company,  to  pay 
cash  at  the  rate  of  75  per  cent,  for  the  amount  delivered, 
and  the  'balar.ee  when  the  whole  amount  is  delivered  ; but  it 
is  not  executed  by  the  defendants  or  any  one  on  their  behalf. 
The  evidence  about  this  agreement  is,  that  it  was  executed 
in  the  office  of  Mr.  Conlin,  who  presumably  was  connected 
with  the  defendants/though  that  is  not  stated;  nor,  indeed, 
is  it  stated  who  he  was.  The  witness  attesting  the  plain- 
tiff’s signature  is  J.  C.  Bailey,  who  is  probably  the  Mr. 
Bailey  who  is  said  in  the  evidence  to  be  the  engineer.  It  is 
not  shewn  who  arranged  this  agreement,  or  what  authority 
any  one  had  to  make  it  on  behalf  of  the  defendants. 

(a)  Present—  Draper,  C.  J.  of  Appeal,  Strong,  J.,  Burton,  J.,„ 
Patterson,  J. 
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The  evidence  further  is,  that  after  the  plaintiff  had 
delivered  the  twelve  toise,  Mr.  Watts,  who  is  said  by  the 
plaintiff  to  be  the  company’s  inspector,  told  the  plaintiff 
to  deliver  another  toise  and  a half  and  some  sand,  which 
the  plaintiff  did.  These  quantities,  viz.,  13  J toise  and  the 
sand,  are  said  to  have  been  paid  for ; and  afterwards  Mr. 
Watts  ordered  more  stone  and  sand,  saying  he  did  not 
know  what  quantity  of  stone  was  required,  but  telling  the 
plaintiff  to  go  on  drawing  till  told  to  stop.  The  plaintiff 
spoke  of  the  difficulty  of  getting  the  stone  and  sand  to 
the  site  of  the  bridge  for  want  of  teams,  and  Mr.  Watts 
said  he  would  supply  the  teams,  and  he  accordingly  did 
furnish  teams  and  men  belonging  to  the  defendants.  With 
these  teams  and  men  the  plaintiff  drew  26 \ toise  of  stone 
and  a large  quantity  of  sand,  continuing  until  he  observed 
that  the  work  on  the  Etobicoke  bridge  had  stopped,  the 
force  being  taken  to  work  at  the  Humber ; and  he  appears 
to  have  thought  that  he  ought  then  to  stop  delivering 
stone,  but  Mr.  Watts  directed  him  to  go  on.  The  plaintiff, 
however,  prevailed  on  Mr.  Watts  to  allow  him  a few  days 
interval,  and  suspended  his  delivering  stone,  it  being 
arranged  that  he  was  to  be  notified  by  Mr.  Watts  when  to 
resume.  After  a week  or  two’s  suspension,  the  masons 
returned  to  the  bridge.  Mr.  Watts  directed  the  plaintiff 
to  proceed,  and  he  did  proceed,  and  delivered  the  stone  and 
sand  for  which  the  present  claim  is  made.  The  suspension 
was  about  8th  May.  About  12th  May  the  plaintiff  was 
paid  for  the  26 \ toise  of  stone  and  the  sand  delivered  up  to 
that  time,  an  account  being  made  by  some  one  acting  for 
the  defendants,  in  which  the  plaintiff  was  credited  with 
26J  toise  of  stone  at  $10  per  toise,  and  with  93  loads  of 
gravel  at  70  cents,  and  charged  with  the  hire  of  the  teams 
and  men  which  had  been  furnished  by  the  defendants. 
This  account  was  certified  correct  by  Mr.  Watts,  and  was 
paid,  thus  leaving  the  plaintiff  to  claim  only  for  what  was 
afterwards  delivered. 

The  plaintiff  states  that  he  several  times  asked  Mr. 
Watts  for  payment  for  the  last  delivered  stone,  but  he  was 


O’BRIEN  V.  CREDIT  VALLEY  R.  W.  CO.  285 

put  off  from  time  to  time,  Mr.  Watts  making  four  appoint- 
ments to  go  and  see  the  stone,  and  not  keeping  them,  and 
stating  as  a reason  for  not  giving  the  order,  at  one  time, 
that  he  was  in  a hurry ; at  another  time,  that  he  required 
to  see  the  directors ; and  again,  that  he  had  to  go  up  and 
see  the  stone.  He  asked  the  plaintiff  what  quantity  he 
had  delivered,  and  when  he  told  him,  he  said  that  was 
more,  probably,  than  they  should  want,  but  that  they  were 
going  to  build  a wall  and  could  use  it  for  that. 

There  is  no  evidence  as  to  how  it  was  agreed  to  pay  $10 
a toise  for  the  last  stone,  when  the  first  was  only  $8.  The 
plaintiff  says  he  was  to  provide  the  teams,  &c.,  in  the  $10, 
which  is  the  only  evidence,  except  the  account,  of  the 
agreement  to  pay  $10. 

I think  there  is  here  quite  enough  evidence  to  warrant 
a finding  that  the  officers  of  the  company  charged  with 
the  duty  of  erecting  or  superintending  the  erection  of  the 
bridge,  had  authority  to  agree  for  the  supply  of  materials 
for  the  erection.  There  is  express  evidence  of  payment  by 
the  defendants  for  two  lots  of  stone,  viz.,  the  original  12 
toise,  and  the  26^  toise,  and  evidence  equally  satisfactory, 
though  not  so  expressly  stated,  of  the  payment  for  the  1| 
toise.  The  agreements  for  all  these  lots  were  made  by  the 
officers  or  some  of  them,  no  formal  act  on  the  part  of 
the  defendants  being  ever  done  in  making  any  one  of  the 
bargains  ; and  the  stone  and  sand  were  actually  drawn, 
either  wholly  or  in  part,  by  the  teams  and  men  of  the 
defendants. 

It  may  not  be  quite  proper  to  say  that  the  teams  and 
men  were  hired  to  the  plaintiff,  as  that  expression  would 
indicate  the  business  of  a livery  stable  keeper,  rather  than 
a railway  company.  It  will  be  more  correct  to  say  that 
the  defendants  assisted  in  the  delivery  of  the  materials,  by 
sending  their  teams  and  men,  on  the  understanding  that 
the  value  of  their  services  was  to  be  deducted  from  the 
price  to  be  paid  to  the  plaintiff ; or  in  other  words,  that  a 
part  of  the  price  was  paid  as  the  work  went  on  by  the 
services  of  the  teams  and  men.  If  the  defendants  were 
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individual  traders,  instead  of  a trading  corporation,  it  could 
not  be  questioned  that  the  evidence  would  well  support  the 
inference  of  fact,  that  the  agreements  of  these  officers  were 
within  the  scope  of  their  employment,  and  the  conclusion 
of  fact  and  law  that  the  acts  bound  their  employers,  as  far 
as  the  mere  question  of  agency  was  concerned. 

It  is,  however,  urged  that  these  defendants  cannot  be 
bound  in  the  present  case,  except  by  their  common  seal ; 
and  further,  that  the  contract  is  not  binding  under  the 
17th  section  of  the  Statute  of  Frauds. 

As  to  the  corporate  seal.  It  is  well  settled  by  recent 
decisions  that  a trading  corporation  may  sue  or  be  sued 
on  contracts  for  the  sale  of  goods,  at  all  events,  in  cases 
where  contracts  of  the  kind  are  essential  to  the  purposes 
for  which  the  corporation  was  created.  The  numerous 
cases  on  the  subject  are  collected  in  Mellor  v.  Spateman , 
1 Wins.  Saund.,  ed.  of  1871,  p.  615,  from  which  we  have 
quoted  this  statement  of  the  law ; but  it  Is  not  necessary  to 
refer  to  more  than  one  case,  the  latest  there  cited,  as  in  it  the 
earlier  cases  are  referred  to  and  commented  on,  and  the 
result  of  the  recent  decisions  very  distinctly  stated. 

The  case  I refer  to  is  South  of  Ireland  Colliery  Co.,  v- 
Waddle, L.H.  3 C.P.  463.  Chief  Justice  Bovill  say s, at  p.  469  ; 
“ At  first  there  was  considerable  conflict ; and  it  is  impossi- 
ble to  reconcile  all  the  decisions  on  the  subject.  But  it 
seems  to  me  that  the  exceptions  created  by  the  recent  cases 
are  now  too  firmly  established  to  be  questioned  by  the 
earlier  decisions,  which,  if  inconsistentent  with  them,  must, 
I think,  be  held  not  to  be  law.  These  exceptions  apply  to 
all  contracts  by  trading  corporations  entered  into  for  the 
purposes  for  which  they  are  incorporated.  A company  can 
only  carry  on  business  by  agents — managers,  and  others ; 
and  if  the  contracts  made  by  these  persons  are  contracts 
which  relate  to  objects  and  purposes  of  the  company,  and 
are  not  inconsistent  with  the  rules  and  regulations  which 
govern  their  acts,  they  are  valid  and  binding  upon  the 
company,  though  not  under  seal.  It  has  been  urged  that 
the  exceptions  to  the  general  rule  are  still  limited  to  mat- 
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ters  of  frequent  occurrence  and  small  importance.  The 
authorities,  however,  do  not  sustain  that  argument.  It 
can  never  he  that  one  rule  is  to  obtain  in  case  of  a contract 
for  £50  or  £100,  and  another  in  the  case  of  a contract  for 
£50.000  or  £100,000.  I will,  in  the  first  instance,  refer  to 
the  case  of  Henderson  v.  Australian  Royal  Mail  Steam 
Navigation  Co.,  5 E.  & B.  409,  where,  though  one  of  the 
learned  Judges  somewhat  differed  as  to  the  application  of 
the  modern  rule,  yet  all  affirmed  its  existence  as  well  as 
its  propriety.  Wightman,  J.,  said : f I adhere  to  the 
opinion  which  I expressed  in  Clarke  v.  Guardians  of 
Cuckfield  Union,  21  L.  J.  Q.  B.  349,  that  the  general 
rule,  that  a corporation  aggregate  cannot  contract 
except  by  deed,  admits  of  an  exception  in  cases 
where  the  making  of  a certain  description  of  contracts  is 
necessary  and  incidental  to  the  purposes  for  which  the 
corporation  was  created."  And,  after  adverting  to  the 
ancient  rule,  and  to  the  earlier  and  more  trifling  instances 
of  its  relaxation,  he  goes  on : c But,  in  later  times,  the 
decisions  have  sanctioned  a much  more  extensive  relaxa- 
tion, rendered  necessary  in  consequence  of  the  general 
establishment  of  trading  corporations.  The  general  result  of 
those  cases  seems  to  me  to  be,  that,  whenever  the  contract  is 
made  with  relation  to  the  purposes  of  the  corporation,  it 
may,  if  the  corporation  be  a trading  one,  be  enforced, 
though  not  under  seal/  And  Erie,  J.,  agreed,  f on  the 
ground  that  the  contract  was  made  for  a purpose  directly 
connected  with  the  object  of  the  incorporation,’  viz.,  the 
carrying  on  trade.  Further  on  the  same'  learned  Judge 
says : c I cannot  think  that  the  magnitude  or  the  insigni- 
ficance of  the  contract  is  an  element  in  deciding  cases  of 
this  sort.  No  doubt,  when  the  exception  originated,  it  was 
applied  only  to  small  matters,  such  as  the  appointment  of 
servants,  being  all  that  municipal  corporations  required. 
But  as  soon  as  it  became  extended  to  trading  corporations, 
it  was  applied  to  drawing  and  accepting  bills  to  any  amount ; 
and  this  shews  that  insignificance  is  not  an  element. 
Neither,  I think,  is  frequency.  The  first  time  a company 
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makes  a contract  of  any  kind,  that  contract  must  have  been 
unprecedented.  The  question  is,  I think,  whether  the  con- 
tract in  its  nature  is  directly  connected  with  the  purpose  of 
the  incorporation.” 

The  learned  Chief  Justice  then  quotes  the  judgment  of 
Crompton,  J.,  in  the  same  case,  and  of  Lord  Campbell  in 
the  subsequent  case  of  Reuter  v.  Electric  Telegraph  Co., 
6 E.  & B.  341,  and  refers  to  cases  in  the  Exchequer  which 
had  been  cited  as  conflicting  with  the  decisions  of  the 
Queen’s  Bench,  shewing,  by  reference  to  Australian  Royal 
Mail  Steam  Navigation  Co.  v.  Marzetti,  11  Ex.  228,  that 
the  same  doctrine  had  been  held  in  that  Court. 

Byles,  J.,  and  Montague  Smith,  J.,  gave  judgments  to  the 
same  effect  as  that  of  the  Chief  Justice. 

The  contract  now  in  question  was  clearly  most  directly 
connected  with  the  purposes  of  the  incorporation  of  the 
defend  ants’ company ; and  the  authorities  we  have  referred  to 
shew  that  the  want  of  the  seal  is  no  objection  in  the 
plaintiff’s  w:  y. 

As  to  the  Statute  of  Frauds,  I take  the  same  view  as 
that  expressed  by  Mr.  Justice  Galt  in  the  Court  below.  I 
think  that  not  only  was  there  evidence  that  the  26  toise 
now  in  question  were  delivered  on  the  same  contract  as 
the  26 \ toise  paid  for  in  May ; but  there  would  be  con- 
siderable difficulty  in  saying,  on  the  evidence,  that  it  was  a 
separate  order  or  separate  contract. 

I have  already  stated  the  facts,  not  in  the  very  words  of 
the  evidence  as  cited,  but  following  those  words  closely, 
while  I have  given,  in  a more  connected  shape,  what  I 
understand  to  be  the  narrative  which  the  evidence  relates. 

The  evidence  of  acceptance  I take  to  be,  not  only  the 
use  of  and  payment  for  the  26^  toise,  but  the  evidence  of 
the  statement  of  the  inspector,  after  he  was  informed  of  the 
whole  quantity  delivered,  that  more  had  been  delivered  than 
would  probably  be  required  for  the  abutment,  but  that 
they  would  use  it  for  a wall  which  they  were  about  to  build. 

There  is  further,  in  my  opinion,  evidence  of  acceptance 
in  the  fact  that  the  defendants  were  really  drawing  the 
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stone  with  their  own  teams,  while  by  so  doing  they  were 
also  paying  on  account  of  it  while  the  delivery  was  going 
on.  And  there  is  evidence  that  some  of  the  stone  now  in 
question  was  actually  used.  How  or  by  whom  it  was  used 
does  not  appear.  The  plaintiff  says  that  some  part  had 
been  used.  John  Billing,  a mason  who  worked  in  the 
week  before  the  trial  for  two  days  at  the  river,  said 
“ There  is  a pile  of  stone  on  the  west  ’and  another  on  the 
east ; the  man  was  ordered  not  to  take  from  the  pile,  but 
he  did.” 

I should  not  take  this  to  refer  to  the  same  using: 
of  the  stone  as  the  plaintiff  speaks  of;  but  as  the  witness 
does  not  say  by  whom  or  why  the  man  was  ordered  not  to 
take  from  the  pile,  this  statement  leaves  the  evidence  still 
for  the  consideration  of  the  jury. 

There  was  another  objection  taken  by  Mr.  Gordon,  viz., 
that  the  plaintiff  was  not  entitled  to  payment  until  the 
stone  had  been  approved  by  the  inspector  and  his  voucher 
obtained. 

I need  not  discuss  the  effect  of  the  provision  on  this  sub- 
ject as  contained  in  the  memorandum  of  10th  March,  as  I 
do  not  see  that  that  provision  is  imported  into  the  subse- 
quent verbal  orders  for  stone  at  a different  price  from  the 
original  price,  with  other  terms  about  teams,  including 
sand  as  well  as  stone,  and  without  anything  except  the 
similarity  of  the  subject  matter  to  suggest  that  one  con- 
tract was  made  with  reference  to  the  terms,  of  another. 

On  the  whole,  I have  no  doubt  that  there  was  evidence 
for  the  jury  to  establish  the  plaintiff’s  claim  for  the  amount 
in  question ; and  there  is  no  legal  difficulty  in  the  way  of 
his  recovering. 

I think  the  appeal  should  be  dismissed  with  costs. 


Draper,  C.  J.  of  Appeal,  Strong,  and  Burton,  JJ., 
concurred. 


Appeal  dismissed  vjith  costs . 
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COMMON  PLEAS,  AND  ERROR  AND  APPEAL. 


McNish  et  al.  y.  Munro. 

Ejectment — Conveyance  of  land  with  “ the  appurtenances” — Construction — ' 
Statute  of  Limitations. 

In  1847  by  a fence  intended  as  a division  fence  between  lots  26  and  25  in 
the  township  of  Southwold,  the  land  claimed  in  this  action  as  part  of 
25  was  included  with  26,  and  was  occupied  by  M.,  the  owner  of  26,  as 
part  of  his  lot,  until  1854,  when  the  error  was  discovered  by  a survey.  M. 
assented  to  the  line  as  then  run,  and  was  to  have  moved  his  fence,  but 
he  continued  to  occupy  until  1856,  when  he  conveyed  to  the  defendant, 
who  entered  into  possession  and  occupied  up  to  the  fence  as  M.  had 
done.  The  deed  purported  to  convey  the  south  half  of  lot  26,  together 
with  all  and  singular  the  hericfitaments  and  appurtenances  belonging 
or  in  anywise  appertaining,  or  therewith  demised,  held,  and  occupied 
or  enjoyed  or  taken  or  known  as  part  and  parcel  thereof.  By  deeds 
made  in  1865  and  1874  M.  conveyed  all  his  estate  and  interest  in  lot 
25.  In  1875  the  plaintiffs,  claiming  under  these  conveyances,  brought 
ejectment  against  the  defendant  for  the  part  of  25  which  had  been 
enclosed  with  26,  as  above  stated,  contending  that  M.,  notwithstanding 
the  deed  of  1856  and  the  delivering  up  of  possession  to  the  defendant, 
still  retained  a right  of  entry,  either  because  the  defendant  was  his 
tenant  at  will  and  so  estopped  from  denying  his  title,  or  by  virtue 
of  his  prior  possession. 

Held , in  the  Common  Pleas,  that  whatever  interest  M.  had  in  the  land  in 
question,  whether  it  was  part  of  26  or  of  25,  passed  to  the  defendant 
under  the  deed  to  him  of  lot  26,  together  with  the  appurtenances,  &c., 
therewith  occupied,  &c. 

Held , on  appeal,  that  no  part  of  26  passed  by  M.’s  deed  to  defendant; 
but,  Held , that  the  plaintiff  could  not  recover,  for  the  defendant  when 
he  took  possession,  did  not  enter  as  acknowledging  any  remaining 
right  in  M.,  and  therefore  not  being  tenant  at  will  to  M.  of  this  piece, 
or  estopped  from  denying  M.’s  title,  he  had  acquired  title  as  against 
the  plaintiffs  under  the  Statute  of  Limitations. 

This  was  an  action  of  ejectment  to  recover  a strip  of  land, 
part  of  lot  25,  south  of  Talbot  Road  East,  in  the  township 
of  Southwold. 

The  cause  was  tried  before  S.  Richards,  Q.  C.,  sitting  for 
Richards,  C.  J.,  without  a jury,  at  St.  Thomas,  at  the  Spring 
Assizes  of  1875. 

It  appeared  that  a line  fence  had  existed  from  before  the 
year  1847,  as  the  fence  between  lots  25  and  26.  The  land 
now  in  question  was  included  within  the  fence  of  lot  26, 
and  was  supposed  to  be  part  of  26,  until  a surveyor  ran  the 
lines  in  1854,  when  it  appeared  that  it  was  really  part  of 
the  south  half  of  lot  25. 
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Dougald  Munro,  whose  wife  was  a sister  of  the  plaintiff, 
owned  the  south  half  of  26,  and  occupied  that  half  lot  and 
# up  to  the  fence  between  it  and  lot  25  from  1847  till  1856, 
when  he  conveyed  to  the  defendant  by  a deed  which  pro- 
fessed to  convey  the  south  half  of  lot  26,  “ together  with  all 
and  singular  the  houses,  outhouses,”  &c.,  “ heredita- 
ments, and  appurtenances  whatsoever  to  the  said  parcel  or 
tract  of  land  and  premises  belonging,  or  in  any  wise  apper- 
taining, or  therewith  demised,  held,  used,  occupied,  and 
enjoyed,  or  taken  or  known  as  part  or  parcel  thereof,  and 
also  the  reversion,”  &c,  the  conveyance  being  one  of  the 
printed  forms  then  in  ordinary  use. 

Dougald  Munro  let  the  defendant  into  possession,  and  he 
occupied  up  to  the  fence  as  Dougald  had  done  before  him. 

Dougald  had  assented  to  the  line  as  run  in  1854,  and  was 
to  have  moved  his  fence  to  the  new  line  when  his  crops 
were  off  the  ground,  but  he  did  not  move  it,  and  continued 
to  occupy  up  to  the  fence  till  he  sold  to  the  defendant. 

In  1865,  Dougald  Munro  and  his  wife  made  a deed  by 
which,  after  reciting  that  Isabella  Munro,  the  wife,  was 
seized  in  her  own  right  of  one  undivided  eighth  part  of  lot 
25,  as  one  of  the  heirs  of  Duncan  McNish,  who  owned  the  lot, 
they  “ remise,  release,  and  forever  quit  claim”  to  the  plaintiffs 
and  certain  others,  whose  title  the  plaintiffs  have  acquired,  all 
their  estate  and  interest  in  the  said  lot  25.  And  in  1874,  by 
another  deed,  Dougald  Munro  granted,  released,  and  quitted 
claim  to  the  same  parties  all  his  estate  and  interest  in  the 
south  east  quarter  of  the  east  half  of  lot  25. 

The  plaintiffs  claimed  under  a paper  title  to  lot  25  in 
Duncan  McNish,  their  ancestor,  and  in  themselves ; but 
they  admitted  that  this  was  extinguished,  as  to  the  part  now 
in  question,  by  the  possession  held  against  them  since  1847 ; 
and  they  rested  their  claim  upon  a title  which  they  con- 
tended they  had  acquired  as  against  the  defendant  by  the 
deeds  of  1865  and  1874. 

The  defendant  claimed  title  in  two  ways  : 1.  That  besides 
the  title  acquired  by  length  of  possession,  by  the  deed  of 
1856  Dougald  Munro  conveyed  the  strip  of  land  to  him, 
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and  so  that  neither  Dougald  nor  his  wife  had  anything  in 
1865  to  convey  to  the. plaintiffs ; and  2.  That,  notwithstand- 
ing the  deed  of  1856,  Dougald  and  his  wife  could  not,  when 
out  of  the  possession  of  the  land,  as  they  were  in  1865  and 
1874,  convey  to  the  plaintiffs  any  right  of  entry  derived 
from  their  prior  possession,  and  they  had  no  estate  by  es- 
toppel against  the  defendant  as  tenant  at  will  or  otherwise. 

The  learned  Queen’s  Counsel  was  of  opinion  that  the 
defendant  was  entitled  to  succeed  on  his  first  ground  of 
defence,  and  he  accordingly  entered  a verdict  for  the 
defendant. 

In  Easter  term,  May  17th,  1875,  Bethune  moved  for  a 
rule  nisi  to  set  aside  the  verdict  entered  for  the  defendant, 
and  for  a new  trial. 

May  26th,  1875,  Hagarty,  C.J.,  delivered  the  judgment 
of  the  Court. 

The  plaintiff  shewed  a good  paper  title  to  the  land.  The 
defence  was  solely  on  the  Statute  of  Limitations. 

Dougald  Munro  was  in  possession  as  far  back  as  1846  or 
1847  of  the  south  half  of  lot  26.  The  strip  of  land  in  dispute, 
now  claimed  as  part  of  25,  was  then  enclosed  by  a fence,, 
and  used  as  part  of  26. 

In  1856,  Dougald  sold  in  fee  to  the  defendant  the  south 
half  of  26,  “containing  100  acres,  more  or  less,”  &c.,  “to- 
gether with  all  and  singular  the  houses,  outhouses,” &c.,  “ease- 
ments, * * hereditaments  and  appurtenances  whatsoever 

to  the  said  parcel  or  tract  of  land  and  premises  belonging, 
or  in  any  wise  appertaining,  or  therewith  demised,  held, 
used,  occupied  and  enjoyed,  or  taken  or  known  as  part  or 
parcel  thereof.” 

We  have  no  doubt  whatever  but  that  this  deed  wholly 
divested  any  interest  of  Dougald,  either  in  lot  26  proper,  or 
in  any  actual  part  of  25  enclosed  within  the  fences  of  26,  or 
used  or  enjoyed  therewith. 

We  must  not  be  understood  as  expressing  doubts  whether, 
without  these  large  words,  a simple  conveyance  of  lot  26 
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might  not  have  a like  effect.  The  words  place  it  beyond 
question. 

From  the  execution  of  that  deed,  Dougald  had  no 
interest  whatever  to  convey  to  any  one  in  either  lot ; and 
his  subsequent  attempts  within  the  20  years  to  aid  the 
plaintiffs’  claim  to  the  strip  must,  we  think,  be  regarded  as 
the  acts  of  a stranger. 

Nor  do  we  think  it  in  any  way  assists  the  plaintiffs’  con- 
tention that  Dougald  may  have  been  aware  of  the  fact  that 
he  was  trespassing  on  the  adjoining  lot,  or  was  willing,  at 
any  time,  to  have  corrected  the  mistake  in  the  boundary 
fence. 

Rule  refused. 


From  this  judgment  the  plaintiffs  appealed. 

September  17,  1875.  Bethune,  for  the  appellants.  The 
judgment  of  the  Court  below  is  based  on  the  assumption 
that  the  land  in  question,  being  part  of  lot  25,  passed  under 
the  words  of  the  deed,  namely,  the  south  half  of  26,  or  as  a 
hereditament  therewith  occupied  and  enjoyed,  or  taken  or 
known  as  part  or  parcel  thereof ; but  they  have  no  such 
effect,  as  one  parcel  of  land  cannot  be  said  to  be  appurten- 
ant, &c.,  to  another ; and  all  these  words  can  apply  to  is 
something  arising  out  of  the  land,  as  an  incorporeal  heredi- 
tament, but  not  to  a separate  and  distinct  parcel.  Parol 
evidence  is  not  admissible  to  shew  that  it.  was  intended 
to  grant  this  portion  ; but  even  if  such  evidence 
is  admissible,  it  would  shew  a contrary  intention,  as 
it  appears  that  Dougald  Munro  never  knew  that  this 
portion  was  enclosed  in  the  fence  of  26,  or  had  any 
intention  of  granting  it  to  the  defendant : Griffiths  v. 
Bear  son,  9 Jur.  N.  S.  385 ; Maitland  v.  McKinnon , 9 Jur. 
N.  S.  255  ; Doe  dem.  Smith  v.  Galloway,  5 B.  & Ad.  43 ; 
Lister  v.  Bickford,  34  Beav.  576  ; Doe  dem.  MeyricJc  v. 
Meyrick,  2 C.  & J.  223  ; Leonard  v.  White,  7 Mass.  6 ; Harris 
v.  Elliott,  10  Peters  25 ; Jackson  v.  Hathaway , 15  John- 


294  COMMON  PLEAS,  AND  ERROR  AND  APPEAL. 

ston  N.  Y.  447 ; 1 Go.  Litt.  121,  b.  The  defendant  has  not  20 
years  possession  so  as  to  entitle  him  to  hold  possession  as 
against  the  plaintiff.  No  doubt  the  plaintiffs  cannot  sucqeed 
on  their  paper  title  from  the  patentee,  but  they  can  main- 
tain the  action  by  virtue  of  the  right  of  entry  conveyed  to 
them  by  Dougald  Munro,  and  the  defendant  is  estopped 
from  denying  Dougald’s  title,  as  he  entered  under  him. 
The  defendant  never  purchased  this  portion,  but  must  be 
regarded  as  a mere  trespasser,  and  Dougald  Munro  having 
the  right  of  entry  and  having  conveyed  it  to  the  plaintiffs, 
they  are  therefore  entitled  to  maintain  ejectment  against  the 
defendant : Asher  v.  Whitlock,  L.  R.  1 Q.  B.  1. 

Street  (London),  for  the  respondent.  The  land  in  question 
clearly  passed  under  the  deed  from  Dougald  Munro.  The 
words  of  the  deed  are  very  comprehensive,  and  amply  suffi- 
cient to  pass  the  land;  and  the  Court  in  construing  them  must 
consider  the  position  of  the  parties  to  the  deed  at  the  time  it 
was  made,  andparol evidence  is  admissible  to  enable  the  Court 
to  do  so : Baird  v.  Fortune , 7 Jur.  N.  S.  926.  The  evidence 
also  shews  that  for  many  years  before  the  making  of  the 
deed  the  land  had  always  been  occupied  and  enjoyed  with 
the  south  half  of  lot  26,  and  been  taken  and  known  as  part 
and  parcel  of  it,  and  that  immediately  upon  the  making  of 
the  deed  the  respondent  entered  upon  the  land  in  dispute, 
and  has  held  it  ever  since  as  part  of  lot  26.  The  fact  that 
the  possession  has  always  been  consistent  with  the  construc- 
tion contended  for  by  the  respondent,  and  inconsistent  with 
that  contended  for  the  appellant,  is  strong  evidence  of  the 
intention  of  the  parties  at  the  time  the  deed  was  made. 
There  is  nothing  in  the  deed  to  restrain  the  operation  of 
the  words  relied  on  : Doe  dem.  Davies  v.  Williams,  1 H. 
Bl.  25  ; Doe  dem.  Pell  v.  Jeyes,  1 B.  & Ad.  593 ; James 
v.  Plant,  4 A.  & E.  749 ; Doe  dem.  Meyrick  v.  Meyrick,  2 
C.  & J.  223 ; and  the  words  must  be  taken  most  strongly 
against  the  grantor:  Morris  v.  Edgington,  3 Taunt. 
24.  Then  as  to  the  estoppel,  there  can  be  no  estoppel, 
because  no  tenancy  was  created.  The  mere  fact  that 
the  respondent  took  possession  from  Dougald  Munro 
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is  no  evidence  of  the  creation  of  a tenancy  between 
them : Duke  v.  Ashby , 7 H.  & N.  600  ; or  at  all  events 
, is  not  conclusive,  and  the  facts  here  negative  any  inten- 
tion to  create  a tenancy.  Any  presumption  [of  a title 
in  fee  in  Dougald  Munro  arising  from  his  possession 
was  rebutted  by  the  proof  at  the  trial  of  a paper  title 
existing  at  the  time  in  McNish.  No  estate  remained  in 
Dougald  Munro  when  he  had  given  up  possession  to  the 
respondent  in  March,  1856,  and  he  could  pass  nothing  by 
his  subsequent  deed  to  the  appellants — he  had  no  title  and 
no  right  of  possession.  The  respondent  having  entered 
with  the  consent  of  Dougald  Munro,  who  had  been  in 
possession  ten  years,  and  having  since  had  continuous 
possession  for  eighteen  years,  has  acquired  a statutory  title 
by  length  of  possession. 

Bethune  in  reply. 

September  25th,  1875,  Patterson,  J.  (a) — It  may  not  be 
necessary  to  decide  upon  this  appeal  the  question  as  to  the 
construction  of  the  deed  from  Dougald  Munro  to  the  defen- 
dant, as,  in  my  opinion,  the  defendant’s  second  objection 
is  fatal  to  the  plaintiffs’  claim. 

But  I am  not  prepared  to  assent  to  the  view  of  the 
Court  below. 

The  proposition  is,  that  this  part  of  lot  25  passed  as  in- 
cluded in  the  description  “ lot  26,”  or,  as  a hereditament 
demised,  held,  used,  occupied,  and  enjoyed  with  lot  26,  or 
taken  or  known  as  part  or  parcel  thereof. 

It  could  not  pass  as  appurtenant  or  appendant  to  lot  26 
both  being  corporeal  hereditaments,  and  this  is  not  con- 
tended. 

It  was  not  used,  occupied,  or  enjoyed  with  lot  26,  in  the 
sense  in  which  a garden  or  a stable  is  used,  occupied,  and 
enjoyed  with  a mansion  house.  It  was  not  taken  or  known 
as  part  of  26,  for  any  mistake  on  that  score  had  been  cor- 
rected by  the  survey  of  1854. 

[a)  Present — Draper,  C.  J.  of  Appeal,  Strong,  J.,  Burton,  J , and 
Patterson,  J. 
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If  the  land  had  been  conveyed  by  a description,  such  as 
“ My  farm,  called  lot  26,”  it  is  not  impossible  that  a question 
might  have  been  raised  as  to  its  being  included  in  the  farm 
though  improperly  called  lot  26. 

As  said  by  Lord  Romilly,  in  Lister  v.  Pickford,  31  Beav. 
576,  at  p.  580:  “ The  case  would  have  been  very  different,  if 
the  devise  had  been  of  his  farm  at  Goulceby,”  (the  words 
there  were,  the  manor  or  parish  of  Goulceby,)  “and  all 
that  is  appertaining  thereto.  Then  the  only  question  would 
have  been  the  extent  and  meaning  of  the  word  'farm/ 
and  the  land  appertaining  to  that  farm.” 

The  effect  of  words  such  as  “used  or  enjoyed  with,”  as, 
even  in  the  case  of  easements,  passing  rights  which  would 
not  have  passed  as  “ appurtenances,”  is  noticed  in  the  most 
recent  case  which  I have  seen,  namely,  Kay  v.  Oxley,  L.  R. 
10  Q.  B.  360.  But  I have  seen  no  authority  which,  in  my 
opinion,  goes  the  length  necessary  to  maintain  the  defen- 
dant’s proposition. 

That  proposition,  if  law,  would  seem  to  lead  to  results 
that  would  surprise  owners  of  land  in  this  country. 

Suppose,  for  example,  that  A owns  lots  one,  two,  and 
three,  and  has  each  lot  fenced,  and  each  occupied  by  a dif- 
ferent tenant,  so  that  no  doubt  can  exist  as  to  what  is 
known  and  occupied  as  lot  one),  lot  two,  and  lot  three 
respectively.  He  sells  lot  two  to  B,  describing  it,  as  in  the 
deed  before  us,  as  “ lot  number  two,”  and  inserting  the  same 
general  words,  and  B goes  into  possession.  Afterwards,  on 
a survey  of  the  concession,  the  common  event  happens.  It 
is  found  that  the  old  lines  are  wrong,  and  the  new  lines 
“ swing,”  as  it  is  called,  towards  lot  three.  Upon  this  B 
takes  off  lot  three,  the  part  which  is  now  shewn  to  be  part 
of  lot  two,  but  refuses  to  give  up  the  part  of  lot  one,  not 
because  he  has  had  twenty  years’  possession — for  I am  not 
assuming  a long  possession — but  because  it  passed  to  him 
by  the  conveyance  of  lot  two,  as  either  covered  by  that 
description,  or  as  a hereditament  known  as  part  of  lot  two, 
or  occupied  with  lot  two. 

I think  this  is  a fair  illustration  of  the  effect  of  the 
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defendant’s  contention,  and  that  it  shews  how  inapplicable 
such  a rule  of  construction  is  to  conveyances  of  our  terri- 
torial divisions  by  their  statutory  descriptions,  even  though 
it  should  be  applicable  to  conveyances  of  lands  otherwise 
described. 

For  these  reasons,  and  without  more  fully  discussing  the 
question  of  construction,  I do  not  assent  to  the  finding  that 
the  defendant  has  made  title  in  himself  under  the  deed  of 
1856. 

The  plaintiffs  have,  however,  to  recover  on  the  strength 
of  their  own  title,  whether  that  is  a title  in  fee,  or  only  a 
right  of  entry  as  against  this  defendant. 

The  contention  is,  that  Dougald,  after  he  gave  up  posses- 
sion to  the  defendant,  retained  a right  to  enter  and  evict 
the  defendant,  either  because  the  defendant  was  his  tenant 
at  will,  and  so  estopped  from  denying  his  title,  or  simply 
by  reason  of  Dougald’s  prior  possession  of  the  land. 

I do  not  think  the  defendant  ever  held  as  tenant  at  will 
to  Dougald.  A tenant  at  will  is,  where  lands  and  tenements 
are  let  by  one  man  to  another,  to  have  and  to  hold  at  the 
will  of  the  lessor,  and  the  tenant  by  force  of  this  lease 
obtains  the  possession:  Litt.  p.  41,  s.  68. 

In  all  cases  where  a tenancy  at  will  is  created,  whether 
by  express  agreement,  of  without  express  agreement,  as 
where,  pending  a treaty  of  sale,  the  purchaser  is  let 
into  possession,  or  where  he  takes  possession  under  a void 
lease,  he  enters  acknowledging  the  title  of  the  vendor  or 
lessor;  and  thus  the  relation  of  landlord  and  tenant  is 
established. 

In  the  present  case,  nothing  of  that  kind  can  be  main- 
tained. It  is  clear  as  a matter  of  fact  that,  when  Dougald 
Munro  retired  from  the  possession  of  the  land  in  question 
whether  he  understood  it  to  pass  by  his  deed  to  the  defen-, 
dant  or  not,  he  had  no  idea  of  retaining  any  right  or  title 
in  it  as  against  the  defendant;  and  when  the  defendant 
took  possession,  whether  or  not  he  understood  that  his  deed 
covered  it,  he  in  no  way  acknowledged  that  Dougald  had 
any  remaining  right  in  it.  It  cannot,  upon  any  authority 
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or  rule  of  construction  that  I am  aware  of,  be  held  under 
these  circumstances  that  this  land  was  let  by  Dougald  to  the 
defendant,  to  have  and  hold  at  the  will  of  Dougald,  and  that 
the  defendant,  by  force  of  that  lease,  obtained  possession. 

The  question  is  thus  reduced  to  that  of  the  prior  pos- 
session. 

As  against  a wrongdoer  who  tortiously  enters  upon  the 
possession  of  another,  proof  of  prior  possession  will  make  a 
sufficient  title  to  maintain  ejectment,  as  well  as  to  maintain 
trespass.  Whether  the  defendant  in  ejectment  can  set  up 
a jus  tertii,  as  in  Doe  dem.  Carter  v.  Barnard , 13  Q.  B.  945, 
to  destroy  the  prima  facie  title  shewn  by  evidence  of  the 
prior  possession;  or  whether  prior  possession  is  good  against 
all  but  the  rightful  owner,  as  laid  down  in  Asher  v.  Whit- 
lock, L.  It.  1 Q.  B.  1,  more  broadly  perhaps  than  the  facts  in 
that  case  required;  or  whether  a defendant  is  only  pre- 
vented from  setting  up  the  jus  tertii,  when  he  has  obtained 
possession  by  forcibly  evicting  the  plaintiff,  as  in  Davison 
v.  Gent,  1 H.  & N.  744,  may  not  be  material  to  our  present 
enquiry. 

Where  a defendant  has  entered  upon  the  possession  of  the 
plaintiff  tortiously,  whether  the  entry  is  shewn  to  have 
been  by  force  or  fraud,  as  in  some  of  the  cases  I have  re- 
ferred to,  or  whether,  the  prior  possession  of  the  plaintiff 
being,  proved,  the  unexplained  fact  of  the  defendant  being 
in  possession  justifies  the  inference  that  he  entered  tor- 
tiously, it  is  clearly  established  that  the  proof  of  such  pos- 
session is  prima  jade  sufficient  to  make  a title  in  eject- 
ment : Allen  v.  Rivington,  2 Wm.  Saund.,  17th  ed.,  359; 
on  the  principle  that  possession  is  prima  facie  evidence  of 
seizin  in  fee,  and  that  this  jus  possessionis  will  pass  by  a 
deed  or  will  made  while  the  possession  continues.  But 
when  the  possession  has  been  voluntarily  relinquished, 
there  is  no  authority  or  principle  which  requires  us  to 
hold  that  there  is  any  presumption  that  a seizin  in  fee 
continues.  The  presumption  from  the  possession  is  met 
by  a counter-presumption  from  the  abandonment  of  pos- 
session: Starkie  on  Evidence,  4th  ed.,  760. 
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In  Shaver  v.  Jamieson , 25  U.  C.  R.  156,  the  plaintiff 
attempted  to  recover  in  ejectment,  under  a deed  made  to 
him  by  a person  who  had  once  been  in  possession,  but  who 
was  out  of  possession  when  he  made  the  deed,  and  had 
been  so  for  a year  or  two  before  that. 

It  was  held  by  the  Court  of  Queen’s  Bench,  then  com- 
posed of  the  present  Chief  Justice  of  this  Court,  the 
present  Chief  Justice  of  the  Common  Pleas,  and  Mr. 
Justice  Morrison,  that  the  plaintiff  could  not  recover; 
and  I think  there  can  be  no  question  of  the  correctness 
of  that  decision. 

But  there  is  another  consideration  which  affects  this 
deed  of  1865,  made  by  Dougald  and  his  wife  to  the  parties 
who  then  had  the  fee,  which  would  not  apply  to  a deed 
made  to  a stranger.  What  would  pass  by  the  deed  ? Not 
any  title,  for  no  title  had  been  acquired,  although  the  pos- 
session might  have  ultimately  ripened  into  a title.  At 
most  it  would  only  have  conveyed  the  means  of  giving- 
evidence  which  would  create  a primd  facie  presumption  of 
seizin  in  fee.  Proof  of  the  prior  possession  of  Dougald 
would  have  merely  raised  the  presumption  that  he  was 
seized  in  fee  ; and  whether  or  not  the  defendant  would  have 
been  entitled  to  rebut  that  presumption  by  proving  the  true 
state  of  the  title,  still  the  evidence  would  do  no  more  than 
found  the  presumption.  There  would  be  no  presumption  as 
to  the  time  when  he  became  seized,  but  merely  of  the  fact 
of  seizin.  The  right  of  entry  established  by  the  evidence 
would  not  be  a right  independent  of  the  seizin  in  fee,  it 
would  be  merely  incident  to  the  seizin.  The  fact  presumed 
is  the  seizin.  The  right  ot  entry  is  merely  the  result. 

In  the  case  of  this  deed,  therefore,  the  utmost  operation 
which  it  could  have,  would  be  to  enable  the  grantees  to  raise 
a presumption  of  what  was  already  true  in  fact. 

I do  not  say  that  in  a proper  case  this  presumption 
might  not  be  of  service,  even  to  the  owner  in  fee  ; as  in 
Davison  v.  Gent , 1 H.  & N.  744,  the  plaintiff  failed  to  prove 
his  paper  title,  and  was  allowed  to  succeed  on  the  proof  of 
possession.  That  may,  however,  be  a position  depending 
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on  an  accidental  defect  in  evidence,  or  on  a substantial 
infirmity  of  title  ; in  which  case  the  whole  title  rests  on 
the  presumption. 

Then  if  I am  right  in  my  view,  the  fact  being  that  these 
plaintiffs  were  already  seized  in  fee,  the  deed  having  no 
greater  effect  than  to  raise  a presumption  of  that  fact,  and 
no  presumption  arising  as  to  when  they  became  seized  ; the 
right  of  entry  being  merely  by  reason  of  the  seizin,  and  not 
an  independent  right ; and  the  seizin  being  shewn  to  have 
existed  before  1847 — it  follows  that  the  right  of  entry 
accrued  in  1847,  and  was  barred  by  the  statute. 

In  every  view  of  the  plaintiffs’  title,  I think  they 
entirely  fail. 

I think  the  appeal  should  be  dismissed  with  costs. 

Draper,  C.J.,  of  Appeal,  Strong,  and  Burton,  and 

Patterson,  JJ., 
concurred. 


Appeal  dismissed  with  costs. 
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Mary  Anderson  (Administratrix  of  Matthew  Ander- 
son, DECEASED,)  Y.  THE  NORTHERN  RAILWAY  OF 
Canada. 

R.  W.  Co. — Accident — Contributory  negligence — Evidence. 

The  defendants,  under  the  authority  of  12  Vic.  ch.  196,  and  16  Vic.  ch. 
51,  had  constructed  a wharf  at  Collingwood,  and  laid  three  tracks 
thereon  for  the  purposes  of  their  business.  The  wharf  was  much 
frequented  and  the  only  means  of  access  to  vessels  lying  at  it.  The 
tracks  were  so  close  together  that  it  was  difficult  to  distinguish  between 
the  tracks  and  the  spaces  between  them.  No  portion  of  the  wharf  was 
fenced  off  for  foot  passengers,  nor  was  there  any  railing  to  prevent 
them  from  falling  into  the  water,  and  they  had  either  to  walk  upon  the 
tracks  or  the  spaces  between  them.  A woman  carrying  the  dinner  of 
her  husband,  who  was  working  at  a vessel,  was  walking  down  the 
wharf  on  the  outside  of  the  western  track,  and  on  meeting  some  men 
coming  up,  she,  apparently  to  avoid  them,  stepped  across  on  to  the 
centre  track,  not  observing  a gravel  train  backing  down  along  it. 
Just  as  the  train  was  upon  her,  one  of  these  men  observing  her  danger, 
jumped  on  to  the  track  and  pushed  her  off,  but  for  some  reason  hesi- 
tating for  a moment  was  himself  struck  by  the  train  and  killed.  It 
appeared  that  there  was  no  look-out  man  on  the  last  car  $ and  the 
evidence  was  contradictory  as  to  whether  defendants  were  going  more 
than  six  miles  an  hour,  and  whether  the  whistle  was  sounded  or  the 
bell  rung.  In  an  action  by  the  administratrix  of  the  deceased  the  jury 
found  that  defendants  were  guilty  of  negligence,  and  that  neither  the 
woman  nor  the  deceased  was  guilty  of  contributory  negligence,  and 
that  she  would  have  been  killed  had  not  deceased  pushed  her  off,  which 
was  the  only  means  of  saving  her. 

Held,  in  the  Common  Pleas,  that  the  administratrix  could  not  recover, 
for  the  deceased  was  guilty  of  contributory  negligence,  his  own  direct 
and  wilful  act,  however  praiseworthy,  being  the  cause  of  the  accident. 

Per  Hagarty,  C.J. — Semble,  that  the  woman  was  also  guilty  of  contribu- 
tory negligence,  and  could  not  have  recovered. 

Per  Gwynne,  J. — Without  deciding  as  to  her  right,  the  defendants  were 
bound  to  exercise  a much  greater  degree  of  caution  in  running  their 
trains  in  such  a place  than  on  their  ordinary  line  of  railway. 

A nonsuit  was  therefore  ordered. 

On  appeal  the  Court  being  equally  divided  the  judgment  of  the  Court 
below  was  affirmed,  with  costs. 

Per  Draper,  C.J.  of  Appeal. — The  deceased  was  guilty  of  contributory 
negligence  j and  Semble , that  there  was  also  contributory  negligence 
on  the  woman’s  part,  and  no  evidence  of  negligence  on  defendants’ 
part. 

Per  Strong,  J. — 1 . The  defendants  were  guilty  of  negligence  as  regarded 
the  woman,  but  such  negligence  was  too  indirectly  the  cause  of  the 
injury  to  deceased.  2.  The  woman  could  not  have  recovered,  if 
injured,  by  reason  of  her  contributory  negligence,  and,  if  so,  neither 
could  the  deceased. 

Per  Burton  and  Patterson,  JJ. — There  was  clearly  negligence  on  de- 
fendants’ part,  in  going  at  excessive  speed,  and  in  omitting  to  have  a 
look-out  man  in  the  rear  car,  contrary  to  the  requirements  of  C.  S.  C., 
ch.  66,  secs.  144,  145.  The  jury  were  warranted  in  finding  that  there 
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was  no  contributory  negligence  on  the  part  of  the  woman,  and  in  finding 
also  that  there  was  none  on  the  part  of  the  deceased,  for  his  act  was 
one  which  a man  of  ordinary  care  and  prudence  might  have  done  under 
the  circumstances. 

Declaration.  First  count : that  the  defendants  so  neg- 
ligently drove  and  managed  an  engine  and  train  of  cars 
attached  thereto  along  a railway  on  which  the  intestate 
lawfully  was  at  the  time,  &c.,  that  the  engine,  &c.,  was 
driven  against  intestate,  whereby  he  was  injured  and  after- 
wards died. 

Second  count : that  the  defendants  drove  an  engine  and 
train  of  cars  along  a railway,  on  each  side  of  which  railway 
fences  were  not  erected  and  maintained  as  by  the  statute 
is  required ; and  the  intestate  being  then  lawfully  on  the 
track,  the  engine,  &c.,  were  driven  against  him,  whereby, 
&c.,  as  in  the  first  count. 

Third  count : that  the  defendants  were  proprietors  of  a 
wharf  extending  into  the  harbour  of  Collingwood,  built  and 
maintained  by  the  defendants  for  the  purpose  of  a public 
wharf,  on  which  all  who  had  business  in  connexion  with 
vessels  using  or  lying  at  the  wharf  were  invited  and  per- 
mitted to  go,  pass,  and  repass  ; and  the  defendants  were  also 
proprietors  of  a railroad  and  locomotives,  &c.,  and  had  on 
their  wharf  tracks  laid  down  for  the  purpose  of  moving 
their  locomotives,  &c.,  thereon  ; and  the  defendants  did  not 
take  proper  care  for  the  protection  of  persons  using  their 
wharf,  when  defendants  ran  their  locomotives  thereon ; and 
the  intestate  being  lawfully  on  the  wharf,  was  knocked 
down,  &c.,  as  before. 

Fourth  count : that  the  intestate  being  lawfully  on  a cer- 
tain wharf  in  Collingwood,  on  which  the  defendants  had  no 
right  to  drive  engines  and  cars,  did  drive  thereon  an 
engine,  &c.,  and  struck  against  the  intestate,  whereby  he 
was  wounded,  &c.,  as  before. 

The  declaration  then  alleged  that  the  plaintiff  sued  for 
the  benefit  of  herself,  as  wife,  and  of  three  sons  and  three 
daughters  of  the  intestate. 

Plea:  Not  guilty. 
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The  cause  was  tried  before  Albert  Richards,  Q.C.,  sitting 
for  Richards,  C.J.,  and  a jury,  at  Barrie,  at  the  Spring 
Assizes  of  1874. 

The  defendants  were  incorporated  by  statute  of  Canada, 
12  Vic.,  ch.  196,  with  power  to  make  a railroad  with  one 
or  mOre  tracks,  to  be  worked  by  locomotives,  from  some 
place  in  the  City  of  Toronto  to  some  place  on  the  southerly 
shore  of  Lake  Huron,  and  to  erect  wharves,  &c.,  at  either 
termination. 

By  16  Vic.,  ch.  51,  they  were  expressly  authorized  to 
construct  a harbour  at  the  terminus  on  Lake  Huron,  fit  for 
such  vessels  as  commonly  navigated  that  lake,  and  to  levy 
tolls  for  wharfage,  &c. 

It  appeared  that  they  did  accordingly  construct  a har- 
bour, wharf,  piers,  &C.,  at  Collingwood,  and  laid  on  the 
wharf  three  tracks  for  the  transaction  of  their  railway 
business.  It  was  on  this  wharf  that  the  accident  which 
gave  rise  to  this  action  happened. 

On  the  track  on  the  eastern  side  of  the  wharf  was  a 
train  of  cars  being  loaded  with  timber  by  means  of  a pony 
engine,  which  was  moving  up  and  down  the  track.  The 
track  on  the  west  side  appeared  to  have  been  unoccupied, 
but  the  embankment  between  it  and  the  water  was  out  of 
repair,  so  that  a person  could  not  walk  continuously  up  and 
down  the  west  side  of  the  wharf,  without  now  and  then 
stepping  on  to  the  western  track.  The  distance  between 
the  west  rail  of  the  eastern  track  and  the  east  rail  of  the 
centre  track  was  admitted  to  be  8 feet  6 inches. 

It  appeared  that  the  three  tracks  were  so  close  together, 
that,  as  described  by  one  of  the  witnesses,  in  walking  down 
the  wharf  he  had  at  times  to  stop  to  ascertain  which  was 
the  track,  and  which  the  space  between  the  tracks  : that 
there  was  no  separate  portion  fenced  off  for  foot  passen- 
gers, and  they  had  either  to  walk  upon  the  track  or  the 
space  between  the  tracks,  and  that  there  was  no  railing  to 
prevent  persons  from  falling  into  the  water : that  since  the 
accident  the  company  had  made  a passage  way  for  passen- 
gers on  the  west  side  of  the  wharf : that  people  had  been 
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killed  before  on  the  wharf  by  walking  into  the  water,  and 
by  injury  by  trains  : that  the  wharf  was  much  frequented, 
and  was  the  only  means  of  access  to  vessels  lying  at  the 
wharf. 

About  noon  of  the  day  when  the  intestate  received  the 
injury  of  which  he  died,  a woman,  named  Mrs.  Tuskey,  went 
down  the  wharf  carrying  her  husband’s  dinner,  who  was 
unloading  timber  from  a barge  into  the  cars.  She  was  walk- 
ing on  the  outside  of  the  western  track.  A number  of  men, 
20  or  30,  were  coming  up  the  wharf  meeting  her,  and,  appa- 
rently to  avoid  them,  she  stepped  across,  on  to  the  centre 
track.  In  the  meantime  a gravel  train,  consisting  of  an 
engine  and  fifteen  or  more  loaded  cars,  was  backing  on  to 
the  centre  track,  and,  coming  down  the  wharf  on  a some- 
what inclined  plane.  Whether  the  noise  of  the  pony 
engine  or  any  other  thing  engaged  her  attention,  she 
seemed  unaware  of  the  rapidly  approaching  gravel  train, 
until  the  men  who  were  coming  up  shouted  to  her,  when 
she  turned  round  and  saw  a car  of  this  train  so  near  that, 
as  she  said,  she  thought  she  could  touch  it,  and  then  some 
one  pushed  her  suddenly  on  to  the  east  side  of  the  centre 
track. 

A witness  named  Hewitt  thus  described  the  event : 
“ When  I came  out  of  the  freight  shed,  I met  Anderson 
and  walked  up  with  him.  I saw  the  woman  on  the  space 
between  the  centre  and  west  tracks.  The  train  was  ten 
yards  distant.  She  stepped  on  the  centre  track.  After 
the  men  shouted  to  her  I heard  the  conductor  shout,  and 
give  the  usual  signal  about  brakes  by  raising  his  arms. 
Then  I heard  the  locomotive  whistle.  Anderson  said,  ‘ My 
God  ! there  is  a woman  in  front  of  the  train.’  He  then 
ran  to  her.  The  train  was  then  ten  yards  from  the  woman 
He  pushed  her  off  the  track,  and  stood  for  a second  and 
looked  over  his  shoulder  at  the  train,  and  made  a motion  as 
if  to  go  across,  and  then  the  train  struck  him.”  He  added, 

“ I believe  Anderson  would  have  got  off*  if  he  had  followed 
the  woman  up  and  something  had  not  checked  his  speed.” 

It  appeared  that  there  was  no  van  at  the  end  of  the 
gravel  train,  or  look-out  man  on  the  last  car. 
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The  evidence  was  contradictory  as  to  the  speed  of  the 
train.  The  plaintiff’s  witnesses  spoke  of  its  coming  in 
along  the  North  Grey  track  at  so  furious  a rate  of  speed 
that  the  journals  or  boxes  were  on  fire.  The  train,  however, 
was  stopped  before  being  switched  on  to  the  main  track, 
and  backed  down  the  pier.  All  of  the  plaintiff’s  witnesses 
asserted  that  the  train  was  backing  down  at  a very  high 
rate  of  speed,  from  12  to  15  miles  an  hour,  and  that  at 
that  time  the  express  train  was  nearly  due ; and  that  no 
attempt  was  made  to  put  out  the  fire  until  the  train  was 
on  the  pier. 

The  defendants’  witnesses,  on  the  other  hand,  stated  that 
it  was  not  going  at  more  than  four  or  five  miles,  and  they 
proved  that  the  train  had  stopped  at  about  60  yards  from 
where  the  accident  happened,  and  stated  that  if  it  had  been 
going  at  a higher  rate  of  speed  than  six  miles,  this  could  not 
have  been  done. 

The  evidence  was  also  contradictory  as  to  whether  the 
whistle  was  sounded  or  bell  rung. 

At  the  close  of  the  plaintiff’s  case  the  learned  counsel  for 
the  defendants  moved  to  enter  a nonsuit,  on  the  grounds : 

As  to  the  second  count : that  the  plaintiff  had  shewn  no 
duty  on  the  defendants  to  erect  fences,  as  alleged  in  that 
count. 

As  to  the  fourth  count : that  the  plaintiff  had  not  shewn 
that  the  defendants  had  no  right  f^o  drive  engines  and  cars 
and  trains  on  the  pier,  as  alleged  ; on  the  contrary,  the 
defendants  allege  they  had  a right  to  do  -so.  As  to  this 
count,  the  deceased  was  not  lawfully  on  the  track  when  the 
accident  happened. 

As  to  first  and  third  counts  : that  there  was  no  evidence 
of  negligence  shewn,  such  as  is  alleged  in  these  counts : that 
the  deceased  was  shewn  to  have  himself  been  guilty  of  con- 
tributory negligence  : that,  in  connection  with  these  counts, 
he  was  not  lawfully  on  the  track  at  the  time  of  the  accident. 

The  learned  Queen’s  Counsel  overruled  these  objections, 
but  reserved  leave  to  defendants  to  enter  a nonsuit  on  all 
or  any  of  them,  and  the  case  proceeded. 

39 — VOL.  xxv  c.p. 
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The  learned  Queen’s  Counsel  told  the  jury  that  there 
was  no  evidence  under  the  second  or  fourth  counts,  and  that 
the  verdict  thereon  should  be  for  the  defendants  : that  as 
to  the  first  and  third  counts,  if  they  were  of  opinion  that 
the  defendants  were  not  guilty  of  the  negligence  charged 
against  them,  they  should  find  for  the  defendants  ; but  if 
they  were  of  opinion  that  the  defendants  were  guilty  of 
such  negligence,  then  he  would  ask  them  to  find  whether 
the  woman  was  guilty  of  contributory  negligence  in  such 
a way  that  if  she  had  been  injured,  she  could  not  have 
sustained  an  action  ; explaining  to  them  what  was  con- 
tributory negligence,  as  laid  down  by  Wightman,  J.,  in 
delivering  the  judgment  of  the  Court  in  Tuff  v.  War  man, 
in  5 C.  B.  N.  S.  573  ; also,  to  find  whether  the  deceased 
had  contributed  to  the  accident  (as  above  explained)  in 
rushing  to  save  the  woman,  except  in  so  far  as  was  neces- 
sary to  save  her  life,  or  in  remaining  on  the  track  (if  he 
did  so)  after  pushing  her  off ; also,  to  estimate  the  damages 
to  the  widow  and  each  child;  also,  whether  the  woman 
would  have  been  killed  if  Anderson  had  not  pushed  her 
off  ; also,  if  Anderson  could  have  saved  the  woman  in  any 
other  way. 

The  plaintiff’s  counsel  objected  to  the  charge  as  to  the 
second  and  fourth  counts,  and  leave  was  reserved  to  move 
the  Court  to  enter  a verdict  for  the  plaintiff  on  those 
counts,  if  the  Court  should  be  of  opinion  the  plaintiff  was 
entitled  to  recover. 

The  jury  found  that  the  defendants  were  guilty  of  negli- 
gence : that  Mrs.  Tuskey  was  not  guilty  of  contributory 
negligence,  nor  was  Anderson  : that  the  woman  would 
have  been  killed  if  Anderson  had  not  pushed  her  off,  and 
that  he  could  not  have  saved  her  in  any  other  way;  and 
they  rendered  a verdict  for  the  plaintiff  on  the  first  and 
third  counts,  with  $3,600  damages  ;.and  for  the  defendants 
on  second  and  fourth  counts. 

In  Easter  term  May  20th  1873,  Harrison,  Q.C.,  obtained 
a rule  nisi  to  set  aside  the  verdict  entered  for  the  plaintiffs. 
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and  to  enter  a nonsuit  or  verdict  for  the  defendants,  pursuant 
to  the  leave  reserved  at  the  trial,  on  the  following  grounds  : 
1.  That  it  was  not  the  duty  of  defendants,  when  backing  the 
train,  to  station  a man  on  the  rear  car,  ring  the  bell,  blow  the 
whistle,  or  reduce  the  rate  of  speed  to  four  or  six  miles  an 
hour ; 2.  That  the  railway  track  itself,  and  the  noise  of 
the  approaching  train,  were  sufficient  signals  of  danger ; 
3.  That  the  neglect  of  a self-imposed  duty,  is  not  action- 
able negligence  : 4.  That  there  was  no  sufficient  evidence 
of  the  negligence  alleged,  either  on  the  first  or  third 
counts  : 5.  That  the  deceased  was  himself  guilty  of  such 
contributory  negligence  as  prevented  the  plaintiff  from 
recovering  in  this  action  : 6.  That  the  deceased,  at  the 
time  he  received  the  injuries  of  which  he  died,  was  not 
lawfully  on  the  track  of  the  defendants’  railway : 7.  That 
whether  Mrs.  Tuskey  was  guilty  of  contributory  negligence 
or  not,  is  a matter  of  no  consequence  in  this  action ; and 
if  of  consequence,  the  evidence  shews  that  she  was  guilty 
of  contributory  negligence,  and  unlawfully  on  the  track; 
and  that  the  learned  Queen’s  Counsel,  instead  of  submitting 
the  case  to  the  jury,  should  have  ruled  in  accordance  with 
the  foregoing  objections,  or  some  of  them. 

In  the  same  term,  June  4th,  1874,  McCarthy,  Q.C.,  shewed 
cause,  and  Harrison,  Q.  C.,  supported  the  rule.  The  argu- 
ments were  substantially  the  same  as  on  appeal,  post  p.  310. 

September  5th,  1874.  Hagarty,  C.  J. — I am  unable  to 
understand  on  what  principle  we  can  hold  the  defendants 
liable.  Without  the  direct  and  wilful  action  of  the  de- 
ceased, the  injury  could  not  have  happened.  How  were 
the  defendants  guilty  of  negligence  as  to  him  ? Assuming 
their  liability  to  the  woman,  was  there  any  breach  of  duty 
as  to  him  ? He  saw  the  approaching  danger  and  was  in 
no  peril  from  it,  standing  in  a perfectly  safe  position. 
From  a motive  sufficient  to  induce  him  to  incur  the  risk, 
he  deliberately  springs  in  front  of  the  train  and  is  killed 
by  it.  I cannot  see  my  right  to  allow  my  admiration  of 
his  gallant  self-sacrifice  to  make  me  disregard  the  true 
nature  of  the  transaction. 
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A man  standing  on  a pier  head  sees  the  bow  of  a passing 
steamer  cutting  down  the  skiff  of  another.  Regardless  of 
his  own  risk,  he  plunges  in  to  hold  up  his  sinking  friend. 
He  is  struck  and  injured  by  the  steamer’s  paddles  or  screw. 
Is  it  possible  that  he  can  maintain  any  action  for  an  injury 
so  completely  self-sought,  and  (as  it  were)  self-caused  ? I 
have  seen  no  English  authority  directly  bearing  on  such  a 
state  of  facts. 

An  American  authority  was  cited,  and,  as  far  as  it  goes, 
it  is  against  the  right  to  recover  (a). 

As  to  the  right  of  the  woman  to  recover  had  she  been 
injured,  I entertain  very  great  doubts.  She  is  walking  in 
a place  of  safety  on  the  space  between  the  Two  tracks.  To 
step  out  of  the  way  of  some  men  that  were  approaching,  she 
steps  on  to  the  track,  keeping  no  look-out  for  trains.  I can- 
not see  how  people  thus  acting  can  be  said  not  to  contribute 
directly  to  any  injury  that  arises.  May  not  the  persons  in 
charge  of  a train  backing  down  a wharf  in  the  broad  day- 
light, when  there  is  full  space  for  persons  to  walk  without 
risk,  have  reasonable  grounds  for  assuming  that  no  person 
is  on  the  track  ? Had  there  been  a look-out  man  at  the 
rear  of  the  train — which  the  defendants,  it  is  conceded,  were 
not  bound  by  statute  to  provide — it  is  quite  likely  that  the 
sudden  action  of  the  woman  in  stepping  on  to  the  track, 
regardless  of  the  backing  train,  would  have  made  it  too 
late  to  stop  the  train. 

A late  case  at  Nisi  Prius,  before  Cockburn,  C.  J.,  22nd 
June,  1874,  Lovell  v.  Accidental  Death  Assurance  Co .,  as 
reported  in  the  Times , June  24th,  1874,  is  worthy  of 
perusal.  The  policy  protected  the  defendants  from  death 
arising  from  the  assured  “ exposing  himself  to  any  obvious 
risk  or  danger.”  The  deceased  left  the  London  and  North 
Western  Railway  Station  at  night,  (having  alighted  from 
the  train)  and,  as  a short  cut  to  his  residence,  walked  across 
the  double  line  of  rails.  His  dead  body  was  found  next 
morning  on  the  line. 


(a)  Evansville,  &c.,  R.  W.  C.  v.  Hiatt,  17  Indiana  102. 
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The  learned  Judge  told  the  jury  that,  “No  doubt  the 
deceased,  in  order  to  avoid  a circuitous  route,  had  got  upon 
the  line  and  was  walking  on  the  fsix  foot’  (the  space 
between  the  tracks)  at  the  time  he  received  the  injury. 
Was  that  exposing  himself,  not  indeed  to  positive  certain 
death,  but  to  positive  certain  danger  of  it,  and  was  it  not 
obvious  danger  ? Moreover,  the  unfortunate  man  must 
have  been  walking  so  near  the  line — the  off  rail  of  the  down 
line — that  one  of  the  vans  caught  him  on  the  shoulder  as 
it  passed,  and  smashed  his  shoulder,  and  caused  his  death. 
Was  this,  or  was  it  not,  exposing  himself  to  obvious 
danger  ? It  was  impossible  to  say  that  he  would  not  be 
exposing  himself  to  obvious  risk,  unless  he  actually  saw  a 
train  coming.  It  was  enough  if  the  danger  was  certain, 
and  ought  to  be  present  to  the  mind  of  a man  of  ordinary 
sense  and  prudence,”  The  jury,  however,  found  for  the 
plaintiff,  the  Chief  Justice  saying  s that  he  would  stay 
execution,  and  if  the  question  were  one  of  law  for  the 
Judge,  he  should  decide  it  quite  the  other  way,  for  he  shduld 
say  that  deceased  was  running  a risk  which  was  very 
obvious  indeed. 

If  this  case  turned  wholly  on  the  woman’s  right  to 
recover,  I should  think  there  should  be  a new  trial  on  the 
law  and  evidence. 

G Wynne,  J. — However  deeply  we  must  sympathize — as 
indeed  every  one  must — with  the  plaintiff  and  her  children 
in  the  loss  of  a husband  and  father,  who,,  by  the  noble 
exposure  of  his  own  life  to  very  imminent  and  apparent 
danger,  rescued  a fellow-creature  from  certain  death  by  the 
sacrifice  of  his  own  life,  we  are  bound  to  say  that,  inasmuch 
as  the  deceased  by  his  own  sole  act  intentionally  exposed 
himself  to  the  danger  which  caused  his  death,  his  widow 
cannot  recover  in  this  action,  as  he  himself  could  not,  if  he 
had  survived,  having  been  only  injured.  The  rule  must 
therefore  be  absolute  to  enter  a nonsuit  upon  the  fifth  ob- 
jection taken. 

It  is  unnecessary  to  determine  whether  or  not  the 
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defendants  would  have  been  liable  if  the  woman  had  been 
killed  or  injured ; but  I think  it  right  to  observe  that 
in  my  opinion,  upon  the  authority  of  Bilbee  v.  London , 
Brighton,  <Ssc .,  R.  W.  Co.,  18  C.  B.  JN.  S.  584,  and  Stapley 
v.  London,  Brighton , &c.,  R.  W.  Co.,  1 Ex.  26,  upon  this 
dock,  which  appears  to  have  been  the  only  way  provided 
by  the  defendants  as  access  to  and  from  the  harbour  which 
they  had  been  authorized  to  construct,  and  had  construct- 
ed, and  to  which  so  large  a number  of  persons  appear  to 
have  occasion  to  resort  in  the  transaction  of  their  business, 
a much  greater  degree  of  care  is  called  for  upon  the  part  of 
the  defendants  in  running  their  trains,  and  is  necessary  to 
exempt  them  from  liability  for  negligence,  than  would  be 
required  upon  their  ordinary  line  of  railway. 

Galt,  J.,  concurred. 

Rule  absolute. 


From  this  judgment  the  plaintiff  appealed. 

March  15th,  1875.  McCarthy,  Q.C.,  for  the  appellant. 
The  jury  have  found  that  both  the  deceased  and  Mrs. 
Tuskey  were  lawfully  on  the  wharf  : that  she  was  not 
guilty  of  contributory  negligence  : that  in  consequence  of 
defendants’  negligence,  and  but  for  the  act  of  the  deceased, 
she  would  have  been  killed,  and  that  the  deceased  himself 
was  not  guilty  of  contributory  negligence.  To  constitute 
contributory  negligence  on  the  part  of  the  deceased  it 
must  be  proved  that  he  was  in  fault,  whereas  his  inter- 
ference was  for  a lawful  and  laudable  purpose,  and  if 
he  had  done  otherwise,  if  not  a breach  of  a legal  duty,  it 
would  have  been  unmanly  and  improper.  It  must  be  clearty 
proved  that  the  act  of  the  deceased  was  an  illegal  act,  that 
is,  a wilful  act  which  amounts  to  misconduct,  and  such  as 
would  give  the  defendants  a cause  of  action  against  him  if 
they  had  received  any  injury  thereby.  But  no  such  action 
would  lie  here.  There  is  no  negligence  in  what  he  did. 
Negligence  is  not  absolute  and  extrinsic,  but  depends  upon 
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the  surrounding  circumstances : Swan  v.  North  British 
Australasian  Co.,  7 H.  & N.  603  ; in  Error,  2 H.  & C.  175  ; 
Clarke  v.  Holmes,  6 EL  & N.  349  ; in  Error,  7 H.  & N.  937 ; 
Burrows  v.  March  Gas  and  Coke  Co.,  L.  11.  5 Ex.  67  ; Buel 
v.  JVew  For&  Central  R.  W.  Co.,  31  New  York  314 ; Lynch 
v.  Nurdin,  1 Q.  B.  29.  The  appellant  cannot  be  in  a 
worse  position  than  Mrs.  Tuskey,  and  she  clearly  could 
have  recovered.  The  fact  that  there  was  danger  to  be  run 
does  not  of  itself  import  negligence,  for  the  deceased  might 
have  reasonably  hoped  to  have  saved  Mrs.  Tuskey  and  him- 
himself.  The  question  of  contributory  negligence  is  for  the 
jury,  and  not  for  the  Judge  : Tuff  v.  Warman,  2 C.  B.  N. 
S.  740,  in  appeal,  5 C.  B.  N.  S.  573;  Wanless  v.  North 
Eastern  R.  W.  Co.,  L.  R.  6 Q.  B.  481 ; Marfell  v.  South 
Wales  R.  W.  Co.,  8 C.  B.  N.  S.  533 ; Fordham  v.  London, 
Brighton,  Ac.,  R.  W.  Co.,  L.  R.  3 C.  P.  368,  4 C.  P.  619; 
Cockle  v.  London  and  South  Eastern  R.  W.  Co.,  L.  R.  7 C. 
P.  321 ; Gee  v.  Metropolitan  R.  W.  Co.,  L.  R.  8 Q.  B.  161 ; 
Britton  v.  Great  Western  Cotton  Co.,  L.  R.7  Ex.  130;  Bridges 
v.  North  London  R.  W.  Co.,  L.  R.  7 H. ; L.  213  ; Kerwhaker 
v.  Cleveland,  Ac.,  R.  W.  Co.,  3 Ohio  172 ; Broom's  Legal 
Maxims,  5th  ed.,  368. 

Harrison,  Q.C.,  for  the  respondents.  To  entitle  the 
plaintiff  to  recover  she  must  shew  negligence  in  the 
defendants,  that  is,  a neglect  of  some  duty  due  from 
defendants  to  Mrs.  Tuskey,  and  that  such  neglect  was  the 
cause  of  the  accident,  without  any  want  of  ordinary  care 
and  diligence  on  the  part  of  the  deceased ; and  his  motive 
cannot  be  taken  into  consideration  : Cotton  v.  Wood,  8 C. 
B.  N.  S.  568;  Butterfield  v.  Forrester,  11  East  60;  Waite 
v.  North  Eastern  R.  W.  Co.,  E.  B.  & E.  728;  Witherley  v. 
Regent's  Canal  Co.,  12  C.  B.  N.  S.  2 ; Bradley  v.  Brown, 
32  U.  C.  R.  463  ; Gee  v.  Metropolitan  R.  W.  Co.,  L.  R.  8 Q. 
B.  161;  Lane  v.  Cromhie,  12  Pick.  176;  Adams  v.  Inhabi- 
tants of  Carlisle,  21  Pick.  146  ; Lucas  v.  Taunton  and  New 
Bedford  R.  W.  Co.,  6 Gray  64;  Winckler  v.  Great  Western 
R.  W.  Co.,  18  C.  P.  251 ; Ringland  v.  Corporation  of 
Toronto,  23  C.  P.  93.  It  is  not  necessary  to  shew  that  the 
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defendants  could  have  maintained  an  action  against  the 
deceased  if  they  had  received  injury : Philadelphia  and 
Reading  R.  W.  Co.  v.  Hammell , 44  Penn.  375.  There 
was  no  neglect  of  any  duty  either  under  the  statute  -or 
at  common  law.  The  statutable  duty  was  to  ring  the 
bell,  blow  the  whistle,  not  to  run  at  a greater  speed  than 
six  miles,  and  to  place  a man  on  the  last  car ; and  it  is  not 
shewn  that  they  neglected  any  of  these  duties.  There  was  no 
neglect  at  common  law ; the  place  where  the  accident 
happened  was  not  only  the  property  of  the  defendants,  but 
on  their  railway,  and  Mrs.  Tuskey  had  no  right  to  walk 
upon  the  track.  She  therefore  was  either  upon  it  unlaw- 
fully, or  had  permission  to  do  so  only  at  her  peril ; and  the 
track  itself  was  a signal  of  danger,  which  rendered  it 
incumbent  on  her  to  see  that  no  train  was  coming. 
The  mere  neglect  of  a self-imposed  duty  as  to  the  rate 
of  speed,  & c.,  is  not  actionable  negligence  : Singleton  v. 
Eastern  Counties  R.  W.  Co.,  7 C.  B.  N.  S.  287 ; Botch  v. 
Smith,  7 H.  & N.  736  ; Southcote  v.  Stanley,  1 H.  & N.  247 ; 
Cornman  v.  Eastern  Counties  R.  W.  Co.,  4 H.  & N.  781 ; 
Hounsell  v.  Smith,  7 C.  B.  N.  S.  731 ; Wilkinson  v.  Fairrie, 
1 H.  & C.  .633 ; Stubley  v.  London  and  North  Western  R. 
W.  Co .,  L.  R.  1 Ex.  13 ; Wyatt  v.  Great  Western  R.  W.  Co., 
6 B.  & S.  709 ; Cliff  v.  Midland  R.  W.  Co.,  L.  R.  5 Q.  B. 
258  ; Ellis  v.  Great  Northern  R.  W.  Co.,  L.  R.  9 C.  P.  551 ; 
Stubley  v.  London  and  North  Western  R.  W.  Co.,  L.  R.  1 Ex. 
13  ; Nicholls  v.  Great  Western  R.  W.  Co.,  27  U.  C.  R.  382 
Winclder  v.  Great  Western  R.  W.  Co.,  18  G.  P.  250  ; 
Bellefontaine  R.  W.  Co.  v.  Hunter,  33  Ind.  335,  5 Amer.  R. 
201 ; Johnston  v.  Northern  R.  W.  Co.,  35  U.  C.  R.  542  ; Skel- 
ton v.  London  and  North  Western  R.  W.  Co.,  L.  R.  2 C. 
P.  631.  The  evidence  shews  that  the  deceased  by  his  own 
negligence  contributed  to  the  injury ; and  therefore,  there 
being  nothing  to  leave  to  the  jury,  the  plaintiff  was  pro- 
perly nonsuited.  The  cases  shew  that  where  the  contribu- 
tory negligence  appears  in  the  plaintiff’s  case,  it  cannot  be 
left  to  the  jury,  but  a nonsuit  must  be  entered.  Even  if  a 
question  for  the  jury,  the  Court  would  have  to  set  aside 
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the  verdict  as  against  the  weight  of  evidence.  The 
act  of  the  deceased  was  a mere  voluntary  act,  which  he 
had  no  obligation  to  perform,  and  although  laudable  in 
itself  cannot  affect  the  legal  rights  of  the  deceased  : 
Wolf  v.  Beard,  8 C.  P.  374  ; Waite  v.  Worth  Eastern  R. 
W.  Co.,  E.  B.  & E.  719  ; Gee  v.  Metropolitan  R.  W.  Co.,  L. 
R.  8 Q.  B.  161  ; Bridges  v.  North  London  R.  W.  Co.,  L.  R. 
6 Q.  B.  377  ; L.  R.  7 H.  L.  213  ; Giblin  v.  McMullen,  L.  R. 
2 P.  C.  335 ; Crafter  v.  Metropolitan  R.  W.  Co.,  L.  R.  2 Q. 
B.  30 ; Ryder  v.  Wombwell,  L.  R.  4 Ex.  32 ; Toomey  v. 
London  and  Brighton,  &c.,  R.  W.  Co.,  3 C.  B.  N.  S.  146 
Campbell  v.  Hill,  22  C.  P.  526 ; 23  C.  P.  473  ; Lucas  v. 
New  Bedford  and  Taunton  R.  W.  Co.,  6 Gray  64 ; Gavett 
v.  Manchester,  <Scc.,  R.  W.  Co.,  16  Gray  501. 

McCarthy,  Q.C.,  in  reply  As  to  the  defendants  not 
being  guilty  of  a breach  of  any  legal  duty.  They  invited 
persons  to  come  on  their  track  in  the  way  of  business,  and 
therefore  they  are  liable  for  the  injury  occasioned  by  their 
neglect.  There  was  no  evidence  of  negligence  on  the  part 
of  Mrs.  Tuskey.  She  was  lawfully  on  the  wharf,  and 
the  defendants-  had  no  place  set  apart  for  travellers : 
Saunders  on  Negligence,  75  ; Smith  v.  London  and  St. 
Catherine  Docks  Go.,  L.  R.  3 C.  P.  326;  Campbell  on 
Negligence ; Pickard  v.  Smith,  10  C.  B.  N.  S.  470 ; Corby 
v.  Hill,  4 C.  B.  N.  S.  556  ; Stubley  v.  London  and  North 
Western  R.  W.  Co.,  L.  R.  1 El  13;  Stapley  v.  London, 
Brighton,  &c.,  R.  W.  Co.,  L.  R.  1 Ex.  21 ; Bilbee  v.  London, 
Brighton,  &c.,  R.  W.  Co.,  18  C.  B.  N.  S.  584  ; Williams  v. 
Richards,  3 C.  & K.  82 ; Mar  fell  v.  South  Wales  R.  W.  Co., 
8 C.  B.  N.  S.  525  ; Wanless  v.  North  Eastern  R.  W.  Co., 
L.  R.  6 Q.  B.  481,  L.  R.  7 H.  L.  12  ; Thompson  v.  North 
Eastern  R.  W.  Co.,  2 B.  & S.  106. 

September  15th,  1875.  Draper,  C.  J.  of  Appeal  (a). — 
If  the  plaintiff  can  recover  at  all,  it  can  only  be  on  the 
first  and  third  counts ; and  as  to  the  third,  it  is  not  sup- 

(a)  Present: — Draper,  C.  J..  of  Appeal,  Strong,  J.,  Burton,  J., 
Patterson,  J. 
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ported  by  any  direct  evidence,  nor  by  any  suggestion  that 
the  death  of  the  intestate  arose  from  the  want  of  any 
care  or  protection  which  it  was  the  defendants’  duty  to 
afford. 

The  evidence  of  negligence  given  was,  first,  that  neither 
was  the  bell  rung  nor  the  whistle  sounded,  while  the  gravel 
train  was  passing  along  the  wharf ; and,  second,  that  the 
engine  was  driven  at  an  improper  and  unreasonable  rate 
under  the  circumstances.  I think  the  evidence  does  not 
warrant  the  conclusion  that  the  death  of  Anderson  is 
attributable  to  the  absence  of  warning  from  the  whistle  or 
the  bell. 

It  is  contended  that  these  defendants  were  not  under 
any  legal  obligation  to  give  such  warning ; but  assuming 
the  obligation  to  exist,  there  is  positive  evidence  that  the 
whistle  was  sounded,  and  the  bell  rung.  On  the  other  side, 
witnesses  swear  that  being  in  a position  where  they  would 
have  heard,  they  did  not  hear  either ; but  the  noise  of  the 
pony-engine,  running  to  and  fro,  in  loading  lumber  from  a 
barge  into  the  cars,  and  the  rumbling  of  the  gravel  train, 
may  partially  explain  this,  and  the  frightful  catastrophe 
which  immediately  followed  was  not  unlikely  to  efface  any 
impression  as  to  this  fact,  while  the  approach  of  the  gravel 
train  must  have  been  visible  to  almost  every  one  there 
present.  The  deceased  was,  beyond  doubt,  aware  of  it, 
as  well  as  the  woman,  though  but  for  him,  she  would  not 
apparently  have  escaped. 

The  rapidity  with  which  the  gravel  train  was  backed 
down  the  wharf  is,  however,  the  principal  ground  of  negli- 
gence relied  upon.  Of  this  there  is  conflicting  evidence, 
the  extreme  one  way  is  from  twelve  to  fifteen  miles  per  hour; 
the  other,  between  four  and  five.  The  latter  statement  is 
that  of  the  conductor  of  the  gravel  train,  but  it  receives 
strong  support  from  the  fact  that  the  train  was  stopped 
before  it  had  run  more  than  from  60  to  70  yards  after  the 
deceased  was  struck ; as  it  was  sworn  by  the  conductor  that 
when  going  at  four  miles  he  could  stop  it  in  fifty  yards, 
but  if  going  six  miles  he  could  not  stop  it  in  less  than 
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from  250  to  300.  If  this  be  untrue  it  was  wholly  uncon- 
tradicted. I have  no  ground  on  which  to  doubt  its  truth. 

But  if  this  point  were  decided  against  the  defendants, 
as  the  jury  appear  to  have  decided  it,  there  remains  the 
question  whether  the  death  of  the  deceased  was  not  occa- 
sioned by  his  own  negligence,  as  well  as  by  the  negligence 
of  the  defendants  ; for  if  so  the  legal  cause  of  action  fails, 
and  a fortiori  if  the  defendants  were  not  guilty  of  negligence. 

Mr.  Addison  in  his  “ Law  of  Torts,”  2nd  ed.,  p.  401,  cites 
the  following  passage  from  Domat,  liv.  2,  tit.  8,  s.  4,  “ If  any 
one  goes  across  a public  cricket  ground,  while  people  are 
playing  there,  and  the  ball,  being  struck,  chances  to  hurt 
him,  the  injury  is  to  be  imputed  to  the  imprudence  of  the 
person  who  sought  out  the  danger,  and  not  to  the  innocent 
striker  of  the  ball.” 

In  Dowell  v.  General  Steam  Navigation  Co.,  5 E.  & B. 
195,  Lord  Campbell,  C.  J.,  says,  at  p.  206,  “ In  a Court  of 
common  law  the  plaintiff  has  no  remedy  if  his  negligence 
in  any  degree  contributed  to  the  accident.” 

Then  the  rule  as  announced  in  Tuff  v.  Warman,  2 C. 
B.  N.  S.  740,  is  that  if  the  negligence  or  default  of  the 
plaintiff*  was  in  any  degree  the  direct  or  proximate  cause 
of  the  damage,  he  is  not  entitled  to  recover. 

It  is  obvious  that  had  the  intestate  continued  to  walk 
in  the  space  between  the  centre  and  the  western  tracks,  he 
would  have  incurred  no  danger,  and  that  he  lost  his  life 
through  rushing  on  to  the  centre  track,  down  which,  as  he 
could  not  fail  to  see,  for  it  was  very  near  him,  the  gravel 
train  was  backing.  He  went  intentionally,  influenced  no 
doubt  by  a clear  perception  of  the  danger  of  the  woman 
wbo  was  apparently  incapable  of  making  an  effort  to  save 
herself.  Nothing  can  well  be  more  certain  than  that  his 
act  of  hurrying  to  her  rescue  was  the  direct  and  proximate 
cause  of  his  death. 

But  it  has  been  urged  that  to  constitute,  as  between  the 
deceased  and  the  defendants,  contributory  negligence,  his 
act  must  have  been  illegal,  i.e.,  it  must  be  such  an  act  as 
would  give  a cause  of  action  against  himself  by  these 
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defendants.  This  is  what  I understood  to  he  Mr.  McCarthy’s 
proposition,  in  support  of  which  he  cited  Clarke  v.  Holmes , 
6 H.  & N.  349,  affirmed  on  appeal,  7 H.  & N.  937  ; Britton 
v.  Great  Western  Cotton  Co.,  L.  B.  7 Ex.  130,  and  several 
other  cases,  which  differ  widely  from  the  present  in  this 
leading  particular,  that  the  deceased  was  in  the  broadest 
sense  of  the  term  a volunteer,  and  may  warrant  the  appli- 
cation of  the  old  phrase,  “ volenti  non  fit  injuria ” : 
Plow.  501. 

The  right  to  recover  in  the  present  case  can  only  arise 
from  some  breach  of  duty  from  the  defendants  to  the 
deceased.  What  duty  did  they  owe  him  ? None  surely 
before  he  stepped  upon  the  track ; and  if  a number  of  men, 
who  were  walking,  as  he  was,  up  the  wharf,  had  also  rushed 
to  help  the  woman,  and  had  sustained  an  injury,  the 
defendants  would  have  been  equally  liable  to  them,  as 
to  the  plaintiff,  representing  the  deceased.  I cannot  bring 
myself  to  the  conclusion  that  such  a liability  could  arise 
from  either  one  or  any  number  of  persons  thrusting  them- 
selves into  a situation  of  most  obvious  danger  without  any 
legal  obligation  or  indispensable  necessity.  To  hold  the 
contrary,  as  appears  to  me,  would  be  to  alter  the  rule  in 
regard  to  contributory  negligence,  to  this  extent,  that 
though  the  injury  and  damage  complained  of  arose  from  an 
act  of  the  sufferer,  which  act  was  the  direct  and  proximate 
cause  of  such  injury,  yet  if  the  act  was  the  result  of  a 
generous  and  praiseworthy  impulse — e.  g.,  to  save  the  life 
of  a stranger — the  sufferer  may  recover  as  if  there  had 
been  no  negligence  on  his  part. 

In  disposing  of  this  case  I am  compelled  to  put  on  one 
side  what  the  learned  Chief  Justice  of  the  Common  Pleas 
rightly  called  the  “ gallant  self-sacrifice  ” of  the  deceased, 
as  entitled  to  influence  the  question  of  the  liability  of  the 
defendants.  That  question  must  be  determined  upon  the 
duties  of  the  defendants  to  the  deceased,  coupled  with  his 
own  voluntary  acts. 

In  Williams  v.  Richards,  3 C.  & K.  81,  Pollock,  C.  B.,  at 
p.  82,  lays  it  down  that,  “ It  is  the  duty  of  persons  who  are 
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driving  over  a crossing  for  foot  passengers,  which  is  at  the 
entrance  of  a street,  to  drive  slowly,  cautiously,  and  care- 
fully ; but  it  is  also  the  duty  of  a foot  passenger  to  use  due 
care  and  caution  in  going  upon  a crossing  at  the  entrance 
of  a street,  so  as  not  to  get  among  carriages  and  thus  receive 
injury.  The  duty  of  one  party  is  connected  with  a recipro- 
cal duty  of  the  other.” 

Surely  it  was  more  the  duty  of  the  woman  in  this  case 
not  to  have  left  the  part  of  the  wharf  where  she  was  walk- 
ing in  safety,  and  gone  across  the  tr^ck  down  which  the 
train  was  backing.  It  was  her  duty,  when  passing  along 
the  wharf,  to  use  due  care,  and  not  i^o  go  upon  a track  upon 
which  a train  was  approaching  her.  It  was  not  the  less 
the  duty  of  the  deceased  to  use  due  care  and  caution,  in 
incurring  a peril  manifest  to  him,  though  probably  much 
less  so  to  her.  His  very  exclamation  “ My  God  ! there  is 
a woman  in  front  of  the  train,”  shews  that  he  fully  appre- 
ciated the  danger,  and  his  action  to  try  to  save  her  was  as 
prompt  as  his  perception  of  its  immineney.  Seeing  that 
her  life  was  in  danger,  he  exposed  his  own  to  the  same 
peril,  hoping  no  doubt  to  save  both.  It  was  an  impulsive 
act,  but  an  act  entirely  of  his  own  will,  and  was  undeniably 
the  causa  sine  qud  non.  Was  it  his  duty  ? The  only  case 
I have  met  with  which  answers  this  question  affirmatively 
is,  Eckert  v.  Long  Island  R.  W.  Co,  43  New  York  502. 

The  facts  were,  a train  was  approaching  on  the  defend- 
ants’ railway  in  plain  view  of  the  deceased,  and  there  was 
a child  (not  his  child),  on  the  track,  who,  if  not  promptly 
rescued,  must  have  been  killed.  He  rushed  to  save  it,  and 
was  killed  ; and  the  action  brought  on  behalf  of  his  widow 
and  children  was  sustained,  the  defence  of  contributory 
negligence  being  repelled  by  a majority  of  the  Court. 

It  is  said  in  the  course  of  the  judgment,  at  p.  105,  that 
the  deceased  “ owed  a duty  of  important  obligation  to 
this  child  to  rescue  it  from  its  extreme  peril,  if  he  could 
do  so  without  incurring  great  danger  to  himself.” 

Unless  legal  obligation  be  meant,  I do  not  preceive  what 
bearing  the  observation  has  on  the  case  ; and  again,  the 
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obligation  is  limited  by  the  condition,  “ without  incurring 
great  danger  to  himself.”  The  loss  of  his  life  to  my  mind 
proves  the  “ great  danger”  incurred  ; and  it  would  seem 
to  follow  that  the  condition  attaching  the  obligation  was 
annulled,  and  in  voluntarily  running  the  risk  the  deceased 
became  contributory  to  his  loss  of  life. 

It  is  further  said  “ negligence  implies  some  act  of  com- 
mission or  omission  wrongful  in  itself”  But  in  the  case 
cited,  as  in  the  case  now  in  judgment,  the  deceased  had  a 
wife  and  children  towards  whom  he  had  duties  to  dis- 
charge, and  the  putting  his  life  in  danger,  as  he  did,  to  save 
one  to  whom  he  was  under  no  other  obligation  than  this, 
that  “ the  law  has  so  high  a regard  for  human  life  that  it 
will  not  impute  negligence  to  an  effort  to  preserve  it"  unless 
made  under  such  circumstances  as  to  constitute  rashness 
in  the  judgment  of  prudent  persons,”  was  an  act  inconsistent 
with  the  duty  he  owed  to  his  wife  and  children,  and  though 
not  wrongful  in  itself,  it  became  so  by  reason  of  his 
negligent  disregard  of  higher  claims  upon  him. 

In  my  opinion  the  act  of  the  deceased,  whatever  sym- 
pathies it  and  its  melancholy  results  may  appeal  to,  was  a 
negligent  act ; one  mainly  contributing  to  the  consequences 
so  fatal  to  himself ; one  which  was  the  causa  sine  qua  non; 
one  which  would  have  conferred  on  him  no  right  to  recover 
from  these  defendants  had  he  been  injured  and  not  killed; 
and  one,  therefore,  which  leaves  no  right  of  action  to  the 
present  plaintiff 

And  I conclude  that  this  appeal  should  be  dismissed. 
I hope  the  defendants  will  not  press  for  costs. 

See  Glayards  v.  Dethick,  12  Q.  B.  439 ; Marriott  v. 
Stanley,  1 M.  & G.  568,  853. 

Strong,  J. — I have  come  to  the  conclusion  that  the  non- 
suit was  right. 

In  order  to  maintain  this  action  the  plaintiff  must,  in  the 
first  instance,  shew  that  the  proximate  cause  of  her  hus- 
band’s death  was  the  negligence  of  the  defendants.  If  Mrs. 
Tuskey  had  been  injured  and  an  action  had  been  brought 
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by  her,  I think  the  evidence  would  have  been  amply  suffi- 
cient to  warrant  the  finding  that  the  defendants  were 
guilty  of  negligence,  as  well  by  reason  of  running  at  an 
improper  rate  of  speed,  as  in  consequence  of  the  neglect  to 
comply  with  the  statutory  requirement  that  a man  should 
be  stationed  on  the  last  car  during  the  backward  move- 
ment of  a train. 

I am  however  unable  to  see  that  the  death  of  the  de- 
ceased was,  to  any  extent,  caused  either  by  the  act  or  omis- 
sion referred  to.  He  saw  the  train  approaching,  and  being 
at  the  time  in  a place  of  safety  voluntarily  threw  himself 
in  the  way  of  danger,  yielding,  it  is  true,  in  so  doing  to 
the  generous  impulse  of  a brave  and  humane  man.  There- 
fore, irrespective  altogether  of  any  question  of  contributory 
negligence  on  the  part  of  Anderson,  it  seems  to  me  that 
the  plaintiff  fails  in  establishing  what  must  form  the  first 
element  in  her  case — namely,  that  her  husband’s  death  was 
caused  by  some  specific  act  or  acts  of  the  defendants,  in- 
volving the  neglect  on  their  part  of  some  duty  which  they 
owed  to  the  plaintiff’s  husband. 

The  question  of  contributory  negligence  does  not  arise 
until  it  is  first  established  that  the  death  of  the  deceased 
was  the  result,  to  some  extent,  of  some  wrongful  act  of  the 
defendants. 

Anderson  having  been  a free  agent  in  putting  himself 
in  danger,  the  plaintiff  is  met  directly  by  the  principle, 
“ volenti  non  fit  injuria” ; and  this,  it  appears  to  me,  is 
not  answered  by  saying  that  the  deceased  came  to  his 
death  in  effecting  the  rescue  of  Mrs.  Tuskey,  whose  life 
had  been  imperilled  by  the  negligent  and  unlawful  conduct 
of  the  defendants’  servants. 

To  entitle  the  plaintiff  to  maintain  the  action,  it  must 
be  shewn  that  the  death  was  the  direct  result  of  the  defen- 
dants’ negligence. 

It  is,  however,  plain  that  this  was  not  so,  but  that  it  was 
occasioned  by  the  effect  which  the  danger  to  the  woman, 
(caused,  it  may  be,  by  the  defendants’  negligence),  had  upon 
the  mind  of  the  deceased  in  impelling  him  to  sacrifice  him- 
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self  in  order  to  save  her,  and  therefore  the  acts  of  negli- 
gence are  much  too  remotely,  if  in  law  they  can  be  said  to 
be  at  all,  the  cause  of  the  plaintiff's  loss,  to  entitle  her  to 
maintain  this  action. 

I have  seen  the  case  of  Eckert  v.  Long  Island  R.  W. 
Co.,  43  New  York  502,  a decision  of  the  New  York 
Court  of  Appeals,  but  I feel  constrained  to  say  that  the 
legal  reasoning  ot  the  dissenting  minority  commends  itself 
much  more  strongly  to  my  mind  than  that  contained  in 
the  judgment  of  the  Court. 

Direct  English  authority  on  the  point  involved,  I have 
found  none. 

For  the  reason,  therefore,  that  the  defendants'  negligence 
was  too  remotely  and  indirectly  the  cause  of  the  injury 
of  which  the  plaintiff’  complains,  to  be  the  subject  of  an 
action,  I think  the  rule  to  enter  a nonsuit  was  properly 
made  absolute. 

Had  I however  thought  the  cause  of  action  not  too  re- 
mote, there  would  still  have  been  considerations  which,  in 
m}^  opinion,  would  have  made  it  impossible  to  have  let  the 
verdict  stand. 

The  plaintiff  could  not,  I think,  have  recovered  if  Mrs. 
Tuskey  was  in  the  wrong.  A fair  test  upon  that  point  is 
to  be  found  in  the  principles  of  decided  cases. 

If  a person  in  danger  through  the  negligence  of  another, 
in  order  to  extricate  himself  from  the  danger,  does  some 
voluntary  act  which  causes  him  an  injury,  he  can  main- 
tain an  action  for  the  injury,  though  it  was  the  immediate 
result  of  his  own  act,  if  that  act  was  such  as  a reasonable 
and  prudent  man  would  have  resorted  to  in  order  to  avoid 
the  danger.  But  if  the  person  so  causing  injury  to  himself 
in  escaping  from  “ alternative  danger,”  caused  in  some  de- 
gree by  the  negligence  of  another,  has  unnecessarily  put 
himself  in  peril,  or,  in  legal  phrase,  has  been  guilty  of  con- 
tributory negligence,  he  is  of  course  no  more  entitled  to 
recover  than  he  would  have  been  if  he  had  remained  still, 
and  had  not  sought  to  avoid  the  original  danger. 

Now  in  the  present  case  it  seems  to  me  that,  supposing 
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what  I deem  to  be  the  first  fatal  objection  to  the  action 
could  be  got  over,  it  could  only  be  by  identifying  the  de- 
ceased with  Mrs.  Tuskey,  and  on  the  condition  of  her  free- 
dom from  contributory  negligence,  that  the  plaintiff  could 
recover. 

If  Mrs.  Tuskey  had  by  her  own  negligence  put  herself  in 
danger,  and  had  in  consequence  of  her  own  and  the  defen- 
dants’ negligence  combined  received  an  injury,  the  defen- 
dants would  on  ordinary  principles  have  incurred  no  lia- 
bility to  her. 

Then  upon  what  principle  could  the  deceased,  intervening 
under  such  circumstances  to  save  Mrs.  Tuskey,  if  he  had 
received  an  injury,  have  maintained  an  action  ? In  respect 
of  what  actionable  negligence  could  he  have  sued  ? There 
would,  upon  the  maxim  “ volenti  non  Jit  injuria,”  to  which 
I have  already  adverted,  be  no  cause  of  action  arising  from 
any  direct  injury  to  himself,  for  as  between  . the  defendants 
and  the  deceased  there  would  be  no  negligence ; and  even 
supposing  an  action  would  have  been  maintainable,  if  he 
had  interfered  to  rescue  a person  guilty  of  no  contributory 
negligence,  how  could  the  deceased,  by  throwing  himself 
between  Mrs.  Tuskey  and^the  danger  her  own  negligence 
had  brought  her  into,  make  that  actionable  negligence  on 
the  part  of  the  defendants,  as  regarded  himself,  which  was 
not  so  as  regarded  the  woman. 

Surely  if  the  deceased  had  lost  his  life  in  rescuing  a per- 
son who  had  sought  self-destruction  by  throwing  herself 
before  a train  running  at  an  unlawful  rate  of  speed,  and 
without  the  statutory  precautions,  the  plaintiff  could  not 
have  recovered.  Then  in  what  does  this  ca,se,  supposing 
there  was  contributory  negligence  on  the  part  of  Mrs.  Tus- 
key, differ  in  all  legal  points  of  view  from  that  supposed  ? 

If  the  case  depended,  however,  upon  the  grounds  I have 
just  referred  to,  it  would  have  been  most  material  to  con- 
sider that  the  jury  have  found  there  was  no  contributory 
negligence  by  Mrs.  Tuskey. 

I am,  however,  of  opinion,  with  the  Chief  Justice  of  the 
Common  Pleas,  that  the  evidence  does  not  warrant  that 
41 — VOL.  xxv  C.P. 
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finding  : that  the  great  weight  of  evidence,  if  not  all  the 
evidence,  is  the  other  way ; and  I should,  in  that  event, 
have  said  that  there  ought  at  least  to  have  been  a new 
trial. 

My  judgment  does  not,  however,  proceed  upon  a ground 
which  makes  the  conduct  of  Mrs.  Tuskey  at  all  material ; 
for  I think  the  true  ground  of  decision  is,  that  the  injury 
in  respect  of  which  the  plaintiff  sues  was  too  indirectly 
the  result  of  negligence  on  the  part  of  the  defendants,  to 
constitute  a good  cause  of  action. 

I think  tfie  appeal  should  be  dismissed,  with  costs. 

Burton,  J. — For  the  defendants  it  was  insisted  that 
there  was  no  such  duty  as  is  charged  in  the  declaration 
imposed  upon  the  company  by  the  common  law,  and  that 
the  only  statutory  obligation  was  that  created  by  the  Act 
incorporating  the  company  and  the  amendments  thereto. 

No  reference  was  made  upon  the  argument  to  clauses 
144  and  145  of  the  General  Railway  Clauses  Act : Consol. 
Stat.  C.,  ch.  66,  to  which  my  attention  has  been  called 
by  my  brother  Patterson ; the  first  of  which  prohibits 
any  locomotive  or  railway  engine  passing  “ in  or  through 
any  thickly  peopled  portion  of  any  city,  town,  or  village  at 
a greater  speed  than  six  miles  per  hour,  unless  the  track  is 
properly  fenced”  ; and  the  second  requires  that  “ whenever 
any  train  of  cars  is  moving  reversely  in  any  city,  town,  or 
village,  the  locomotive  being  in  the  rear,  the  Company  shall 
station  on  the  last  car  in  the  train  a person  who  shall  warn 
^parties  standing  on  or  crossing  the  track  of  such  railway 
of  the  approach  of  such  train,”  under  a penalty  for  every 
contravention  of  such  provision. 

The  jury  have  found,  upon  evidence  amply  sufficient,  if 
they  believed  it,  that  the  defendants  were  guilty  of  negli- 
gence in  the  management  of  their  train  : that  the  deceased 
and  Mrs.  Tuskey  were  lawfully  on  the  wharf : that  she  was 
not  guilty  of  contributory  negligence;  and  that  the  deceased 
met  with  his  death  in  saving  her. 

The  plaintiff,  then,  is  entitled  to  recover,  unless  by  the 
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deceased’s  own  negligence  or  wilful  wrong,  he  proximately 
contributed  to  produce  the  injury  of  which  she  complains, 
so  that,  but  for  his  concurring  or  co-operating  fault,  the 
injury  would  not  have  happened. 

Thus  stated,  it  would  seem  necessarily  to  involve  a 
question  of  fact,  which  could  only  be  decided  by  a jury. 

As  I understand  the  law,  the  plaintifl’s  right  to  recover 
is  not  affected  by  his  having  contributed  to  the  injury, 
unless  he  was  in  fault  in  so  doing.  He  was  guilty  of  no 
wrong  in  attempting  to  save  the  woman’s  life.  On  the 
contrary,  his  conduct  was  heroic  and  praiseworthy  ; but  it 
may  be  admitted  that  he  or  his  representatives  would  have 
no  right  of  action,  if  the  act,  however  praiseworthy,  was 
reckless  and  such  as  no  careful  and  prudent  man  would 
have  undertaken  ; but  who  is  to  judge  of  this  ? 

I have  been  unable  to  find  any  case  distinctly  raising 
the  point  in  the  English  Courts,  though  many  of  them  seem 
to  point  to  the  same  conclusion  at  which  I have  arrived, 
and  which  was  arrived  at  by  the  majority  of  the  Court  in 
a case  decided  in  the  Supreme  Court  of  the  State  of  New 
York,  in  which  the  circumstances  were  singularly  similar 
to  those  in  the  case  before  us — the  case  of  Eckert  v.  Long 
Island  R.  W.  Co.,  43  New  York  502. 

I am,  I believe,  responsible  for  the  delay  that  has 
occurred  in  the  delivery  of  this  judgment,  for  having  met 
with  the  case  referred  to,  and  finding  the  facts  so  similar 
to  these,  my  brother  Judges  agreed  that  it  might  be 
desirable  to  consider  the  arguments  and  opinions  in  that 
case  before  pronouncing  judgment. 

The  decision  was  not  unanimous,  two  of  the  Judges 
adopting  the  same  view  which  has  been  taken  by  the 
Court  of  Common  Pleas ; but  one  of  the  Judges,  in  deliver- 
ing the  judgment,  makes  use  of  this  language : “ Negli- 
gence implies  some  act  of  omission  or  commission,  wrongful 
in  itself.  Under  the  circumstances  in  which  the  deceased 
was  placed  it  was  not  wrongful  in  him  to  make  every 
effort  in  his  power  to  rescue  the  child,  compatible  with  a 
reasonable  regard  to  his  own  safety.  It  was  his  duty  to 
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exercise  his  judgment  as  to  whether  he  could  probably  save 
the  child  without  serious  injury  to  himself.  If  from  the 
appearances  he  believed  that  he  could,  it  was  not  negligence 
to  make  an  attempt  to  do  so,  although  believing  that 
possibly  he  might  fail  and  receive  an  injury  himself  He 
had  no  time  for  deliberation.  He  must  act  instantly,  if  at 
all,  as  a moment’s  delay  would  have  been  fatal  to  the  child. 
The  law  has  so  high  a regard  for  human  life  that  it  will 
not  impute  negligence  to  an  effort  to  preserve  it,  unless 
made  under  such  circumstances  as  to  constitute  rashness  in 
the  judgment  of  prudent  persons.” 

The  whole  question  as  to  the  duty  of  the  Judge  pre- 
siding at  Nisi  Prius  when  the  question  is  raised,  whether, 
at  the  closing  of  the  plaintiff’s  case,  there  is  evidence 
which  ought  to  be  left  to  the  jury,  was  much  discussed  in 
the  recent  case  of  Bridges  v.  North  London  R.  W.  Go., 
L.  R 6 Q.  B.  377,  which  was  finally  decided  in  the  House 
of  Lords,  L.  R.  7 H.  L.  213. 

Mr.  Baron  Pollock,  in  answer  to  questions  put  to  the 
J udges  by  the  House,  after  referring  with  approval  to  the 
exposition  of  the  rule  as  laid  down  in  the  judgment  of  the 
Exchequer  Chamber  in  Ryder  v.  Wombwell,  L.  R.  4 Ex.  32, 
adds,  at  p.  221,  “ It  follows  from  it  that  although  the  ques- 
tion of  negligence  or  no  negligence  is  usually  one  of  pure 
fact,  and  therefore  for  the  jury,  it  is  the  duty  of  the  Judge 
to  keep  in  view  a distinct  legal  definition  of  negligence  as 
applicable  to  the  particular  case ; and  if  the  facts  proved 
by  the  plaintiff  do  not,  whatever  view  can  be  reasonably 
taken  of  them,  or  inference  drawn  from  them  by  the  Jurors, 
present  an  hypothesis  which  comes  within  that  legal  defini- 
tion, then  to  withdraw  them  from  their  consideration.” 

Mr.  J ustice  Brett,  on  the  same  occasion,  says,  at  p.  231 : 
“ It  seems  impossible  to  answer  satisfactorily  the  question 
whether  there  was  or  was  not  evidence  of  negligence  which 
ought  to  be  left  to  the  jury,  without  first  determining  the 
form  in  which  the  question  of  negligence,  if  left,  should  be 
judicially  stated  to  a jury.  It  is  farther  necessary,  as  it 
seems  to  me,  to  consider  the  formula  which  should  be 


ANDERSON  V.  NORTHERN  R.  W.  CO. 


325 


applied  to  the  facts  in  evidence,  in  order  to  see  whether  they 
ought  or  ought  not  to  he  left  to  the  jury.  And  farther,  how 
much  of  the  dealing  with  facts  is  within  the  province  of 
the  Judge,  and  how  much  is  exclusively  within  the  pro- 
vince of  the  jury.”  And  he  then  proceeds  to  define  the 
rule  which  should,  in  his  opinion,  be  observed,  as  to  with- 
drawing or  not  withdrawing  the  case  from  the  jury,  by 
first  determining  the  questions : 

“ Are  there  facts  in  evidence  upon  which,  if  unanswered, 
men  of  ordinary  reason  and  fairness  might  fairly  say  that 
the  plaintiff  had  been  injured  by  some  act  of  commission 
or  omission  by  the  defendants  or  their  servants  ? . 

“ Are  there  facts  in  evidence  upon  wThich,  if  unanswered, 
men  of  ordinary  reason  and  fairness  might  fairly  say  that 
any  such  act  of  commission  or  omission  was  such  as  a 
person  of  reasonable  care  and  skill  under  the  same  circum- 
stances would  have  done  or  omitted  to  do  ? 

“ Are  there  facts  in  evidence  upon  which,  if  unanswered* 
men  of  ordinary  reason  and  fairness  might  fairly  say  that 
the  plaintiff  had  not,  in  a manner  contributing  to  the  acci- 
dent, done  any  thing  or  omitted  to  do  any  thing  wThich  a 
person  of  ordinary  care  and  skill  under  the  same  circum- 
stances would  not  have  done  or  would  have  done. 

“If  the  Judge,  not  deciding  the  final  issues  according  to 
his  own  individual  view,  but  determining  according  to  the 
propositions  last  laid  down,  holds  that  there  is  no  evidence 
fit  to  be  left  to  the  jury  on  some  of  the  cardinal  questions,  he 
must  direct  the  jury  as  a matter  of  law  that  there  is  no 
case  in  favour  of  the  plaintiff,  or  he  must  nonsuit  the 
plaintiff.”  But,  “ what  men  of  ordinary  care  and  skill  would 
or  would  not  do  under  certain  circumstances  is  matter  of 
experience,  and  so  of  fact,  which  a jury  only  ought  to 
determine.” 

Applying  these  rules  to  the  present  case — it  being  found 
by  the  jury  that  the  defendants  through  their  servants  were, 
as  regards  Mrs.  Tuskey,  guilty  of  negligence ; that  she  was 
lawfully  on  the  pier ; and  that  but  for  the  interference  of 
the  deceased  she  would  have  been  killed — were  there  facts 
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in  evidence  upon  which  men  of  ordinary  reason  and  fair- 
ness might  fairly  say  that  the  deceased  had  not,  in  a 
manner  contributing  to  the  accident,  done  any  thing  or 
omitted  to  do  any  thing  which  a person  of  ordinary  care 
and  skill,  under  the  same  circumstances,  would  not  have 
done  or  would  have  done. 

It  was  the  duty  of  the  defendants,  not  only  as  regards 
Mrs.  Tuskey,  but  as  regards  the  deceased,  or  any  person, 
upon  the  pier  under . similar  circumstances,  either  to  fence 
the  tracks  or  to  run  the  train  at  a speed  not  in  excess  of 
that  prescribed  in  the  statute. 

It  was  their  duty,  as  the  train  was  moving  reversely,  to 
have  stationed  a person  on  the  last  car  for  the  purpose  of 
warning  parties  of  the  approach  of  the  train. 

As  there  is  a natural  presumption  that  every  one  will  act 
with  due  care,  it  cannot  be  imputed  as  negligence  to  the 
deceased  that  he  did  not  anticipate  culpable  negligence  on 
the  part  of  the  company  or  their  servants.  He  had  a right 
to  assume  that  they  would  obey  the  law,  and  to  act  upon 
that  belief. 

The  act  of  the  deceased,  no  doubt,  contributed  to  the 
accident,  but  does  that  necessarily  decide  the  question.  Is 
it  not  still  a question  to  be  decided  by  a jury,  whether  it 
was  brought  about  by  his  negligence  or  default  ? 

In  Adams  v.  Lancashire  and  Yorkshire  Ii.  W.  Co.,  L.  R. 
4 C.  P.  739,  the  plaintiff  was  held  disentitled  to  recover ; 
but  the  same  learned  Judge  from  whom  I have  so  largely 
quoted  presided  at  the  trial  of  that  case,  and  afterwards  at 
its  decision  in  term,  and  took  occasion  subsequently  to  re- 
mark that  he  was  a reluctant  party  to  the  judgment ; but 
the  ground  of  the  decision  was,  that  the  plaintiff  there  did 
something  so  obviously  dangerous  and  so  obviously  without 
necessity — or,  as  it  is  explained  in  the  Court  of  Queen’s 
Bench,  the  plaintiff  incurred  an  obvious  danger  in  order  to 
remedy  an  inconvenience  not  amounting  to  a justification 
to  him  for  incurring  the  danger — that  the  Court  were 
entitled  to  deal  with  the  matter. 

So  probably  here,  if  the  deceased  had  chosen  to  cross  the 
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track  without  necessity,  or  for  some  obviously  insufficient 
motive,  it  then  might  with  reason  be  said,  if  the  jury  were 
to  find  that  such  was  not  negligence  on  the  part  of  the 
plaintiff,  that  such  a finding  would  be  perverse,  and  there- 
fore would  be  set  aside,  and  the  Judge  or  Court  might 
deal  with  it. 

In  Geev.  Metropolitan  R.  W.  Co.,  L.  It.  6 Q.  B.  161,  Chief 
Baron  Kelly  lays  it  down  that,  if  there  is  negligence  on  the 
the  part  of  the  defendant,  and  contributory  negligence  on 
the  part  of  the  plaintiff,  that  must  always  be  a question  for 
the  jury,  and  the  Judge  cannot  nonsuit ; but  without  stop- 
ping to  enquire  whether  that  may  not  be  too  broadly  laid 
down,  many  cases  can  be  found  where  the  defendants  were 
not  necessarily  excused  merely  because  the  plaintiff  knew 
that  some  danger  existed  through  the  defendants’  neglect, 
and  voluntarily  incurred  such  danger.  The  amount  of 
danger,  and  the  circumstances  which  led  the  plaintiff  to 
incur  it,  are  for  the  consideration  of  a jury. 

In  a case  where  a plaintiff  being  legitimately  near  a rail- 
way track  loses  his  presence  of  mind  through  the  unex- 
pected and  irregular  course  of  a train  which  is  negligently 
driven  upon  the  track,  and  when  thus  confused  he  unwise- 
ly, but  unintentionally,  runs  into  instead  of  out  of  danger, 
it  could  scarcely  be  said  that  the  plaintiff  was  the  cause  of 
or  contributed  to  the  injury,  for  that  which  he  did  when 
thus  confused  cannot  be  attributed  to  him  as  a fault.  It 
was  the  defendants’  negligence  that  put  the  plaintiff  in  a 
position  in  which  he  was  forced  to  make  so  perilous  a 
choice,  and  the  defendants  should  be  liable  for  the  conse- 
quences. 

In  the  present  case  the  deceased  acted  deliberately,  or  as 
deliberately  as  a person  can  be  supposed  to  act  under  such 
circumstances.  He  saw  the  danger  of  the  woman.  He 
had  a right  to  assume  that  the  train  was  running  at  a legal 
rate  of  speed  in  that  locality — that  the  defendants  or  their 
servants  were  not  acting  in  disregard  of  the  law ; and  might 
reasonably  conclude,  under  such  circumstances,  that  he 
could  save  the  woman’s  life  without  serious  risk  to  his 
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own.  He  may  have  assumed  that  risk,  but  not  a risk 
arising  from  any  negligence  of  the  Company  that  was 
unknown  to  him.  The  danger  was  not  certain.  The 
woman’s  life  was  in  imminent  peril,  and  the  defendants  can 
scarcely  complain  that  the  deceased  did,  under  the  cir- 
cumstances, venture  himself  to  encounter  some  degree  of 
peril  in  an  attempt  to  save  the  woman’s  life,  the  result  of 
which,  if  successful,  would  relieve  them  from  responsibility. 

It  may,  or  it  may  not,  have  been  rash  and  reckless  to  do 
so ; but  that,  it  seems  to  me,  is  peculiarly  a question  for  the 
jury.  No  Judge  can  take  upon  himself  to  say  that  it  was 
necessarily  so,  without  usurping  the  functions  of  the  jury. 

The  plaintiff’s  right  to  recover  is  not  affected  by  the 
deceased  having  contributed  to  the  injury,  unless  he  was  in 
fault  in  so  doing.  Whether  he  was  in  fault  must  depend 
upon  whether  the  act  was  one  which  a man  of  ordinary 
care  and  prudence  would  not  have  done  under  the  circum- 
stances. These  are  matters  which,  in  my  opinion,  could 
not  be  determined  as  matters  of  law,  and  which  therefore 
were  properly  submitted  to  the  jury. 

No  complaint  has  been  made  of  the  manner  in  which  the 
jury  were  directed  upon  this  point,  and  all  that  we  have  to 
consider  is,  whether  the  nonsuit  was  right;  and  for  the 
reasons  I have  endeavoured  to  explain,  I have  come  to  the 
conclusion,  though  not  without  much  diffidence  and  hesita- 
tion, that  the  question  was  not  one  to  be  withdrawn  from 
a jury,  and  that  the  appeal  therefore  should  be  allowed. 

Patterson,  J. — By  section  127  of  the  Railway  Act, 
Consol.  Stat.  C.,  ch.  66,  it  is  enacted  that,  “ Unless  other- 
wise provided,  the  following  sections  shall  apply  to  every 
railway  made  or  to  be  made  in  this  Province.” 

Sec.  144  provides  that  “no  locomotive  or  railway  engine 
shall  pass  in  or  through  any  thickly  peopled  portion  of  any 
city,  town,  or  village  at  a speed  greater  than  six  miles  per 
hour,  unless  the  track  is  properly  fenced.” 

Sec.  145  provides  that  “ whenever  any  train  of  cars  is 
moving  reversely  in  any  city,  town,  or  village,  the  locomo- 
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tive  being  in  the  rear,  the  company  shall  station  on  the 
last  car  in- the  train  a person  who  shall  warn  parties,  stand- 
ing on  or  crossing  the  track  of  such  railway,  of  the  approach 
of  such  train,  under  a penalty  of  twenty-five  pounds  for 
any  contravention  of  the  above  provisions.” 

It  was  conceded  at  the  trial,  as  noted  by  the  learned 
Queen’s  Counsel  who  tried  the  case,  that  the  wharf  was 
built  by  the  defendants,  under  their  Act,  16  Yic.  ch.  244. 

I think  they  are  authorized  by  that  Act  to  make  a wharf 
as  part  of  their  railway  enterprise,  and  to  lay  tracks  and 
run  trains  upon  it,  whether  or  not  they  would  have  been 
so  entitled  if  acting  only  under  the  powers  given  them  by 
16  Yic.  ch.  51. 

There  is  sufficient  evidence  to  warrant  a finding  that  the 
portion  of  the  railway  in  question  is  in  the  town  of  Colling- 
wood,  and  in  a thickly  peopled  portion  of  the  town.  This 
is  not  questioned  as  a matter  of  fact. 

In  my  opinion  the  sections  144  and  145,  which  I have 
quoted,  apply  to  this  portion  of  the  railway.  I think  that, 
except  as  arising  from  a violation  of  these  sections,  there  is 
not  any  ground  for  imputing  negligence  to  the  defendants, 
but  there  was  abundantHevidence  that  the  defendants  had 
neglected  the  requirements  of  both  sections,  fully  warrant- 
ing the  finding  that  there  was  negligence  pn  the  part  of 
the  defendants. 

I think  also  that  the  finding  that  Mrs.  Tuskey  was  not 
guilty  of  contributory  negligence,  is  justified  by  the 
evidence. 

I apprehend  that  it  is  not  a wrongful  act  to  walk  on  a 
railway  track  in  a public  part  of  a town,  if  the  track  is  not 
fenced. 

The  Act  20  Yic.,  ch.  12,  from  which  these  sections  144 
and  145  are  taken,  was  passed,  as  its  recital  states,  “ to 
make  further  provision  for  the  prevention  of  accidents  on 
railways and  it  makes  provision  in  this  particular,  by 
enjoining  precautions  in  running  the  trains,  not  by  forbid- 
ding persons  to  walk  on  the  track. 

It  was  not  necessarily  negligence  on  the  part  of  Mrs. 
42 — vol.  xxv  c.p. 
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Tuskey  to  be  on  the  track ; and  under  the  circumstances  I 
should  find  it  difficult  to  say  that  there  was  even  strong 
evidence  of  negligence  on  her  part. 

If  Mrs.  Tuskey  had  been  injured  by  the  train,  I see  no 
reason  to  doubt  that  she  could  have  recovered  damages 
from  the  defendants.  The  imposition  of  the  penalty  by 
section  145  would  not  have  prejudiced  her  right  of  action, 
under  the  law  as  decided  in  Couch  v.  Steel , 3 E.  & B.  402, 
and  Atkinson  v.  Newcastle  and  Gateshead  Waterworks  Co., 
L.  B.  6 Ex.  404. 

Anderson,  the  deceased,  could  have  had  no  ground  of 
action  under  section  145.  He  knew  that  the  train  was 
approaching,  and  had  therefore  as  effectual  warning  as 
could  have  been  given  to  him ; and  besides,  he  was  not  on 
the  track  until  warning  would  have  been  too  late. 

But  the  defendants  may,  in  my  opinion,  have  been  guilty 
of  actionable  negligence  as  to  him  by  running  at  a greater 
rate  of  speed  than  section  144  permits. 

There  is' evidence,  more  particularly  on  the  part  of  the 
defendants,  that  Anderson  had  almost  cleared  the  track 
when  he  was  struck  on  the  shoulder  by  the  car  ; and  some 
of  the  witnesses  thought  that  if  thSre  had  not  been,  as  there 
appeared  to  have  been,  a momentary  hesitation  on  his  part 
as  to  whether  to  go  forward  or  back,  after  pushing  Mrs. 
Tuskey  from  the  track,  he  would  have  escaped.  This 
opinion,  if  adopted  by  a jury,  would  warrant  the  inference 
that  if  the  train  had  not  been  going  over  six  miles  an  hour, 
instead  of  from  ten  to  fifteen  miles,  as  estimated  by  the 
plaintiff’s  witnesses,  Anderson  would  have  escaped;  and 
therefore  it  might  appear  that  there  was  actionable  negli- 
gence as  to  him  in  running  at  the  excessive  rate.  If  this 
were  so  found  by  a jury,  the  only  question  would  be  that 
of  contributory  negligence. 

We  have  now  to  say  whether  the  learned  Queen’s  Counsel 
should  have  ruled  that  the  evidence  shewed  so  clearly  that 
Anderson  had  been  guilty  of  contributory  negligence,  of  the 
character  and  to  the  extent  sufficient  to  disentitle  him  to 
an  action,  that  there  was  no  question  of  fact  to  leave  to  the 
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jury  ; and  that  the  plaintiff  had  failed  to  prove  the  issue  on 
the  plea  of  not  guilty,  notwithstanding  that  he  had  shewn 
that  the  injury  would  not  have  happened  if  the  train  had 
been  going  at  the  proper  rate. 

We  are  to  consider  this  question  npon  the  whole  evidence, 
not  merely  the  evidence  as  it  appeared  at  the  close  of  the 
plaintiff’s  case. 

I have  given  a very  anxious  consideration  to  the  ques- 
tion, and  have  not  arrived  at  a conclusion  without  much 
hesitation  and  distrust  of  my  own  opinion,  which  distrust 
is  much  increased  by  finding  that  my  opinion  differs  from 
that  of  the  two  senior  members  of  the  Court.  But  I have 
reached  the  conclusion,  which  to  my  mind  seems  the  pro- 
per one,  that  the  case  could  not  properly  have  been  with- 
drawn from  the  j ury. 

The  rule  stated  by  Mr.  Justice  Wight  man,  in  Tuff  v. 
Warman , 5 C.  B.  N.  S.  573,  is  well  settled  by  subsequent 
decisions  as  being  a proper  direction  for  the  jury. 

But  while  that  is  true — while,  as  a general  rule,  it  may 
cover  all  the  ground,  and  while  in  cases  of  the  same 
character  as  Tuff  v.  Warman,  in  which  the  contributory 
negligence  in  question  was  the  neglect  of  a precaution 
which,  without  reference  to  any  immediate  danger,  ought 
to  have  been  taken,  and  in  which  no  question  arose  as  to 
the  conduct  of  a person  in  the  presence  of  an  exciting 
emergency,  the  rule  may  be  quite  sufficient — I have  always 
felt  that  there  must  be* many  cases  in  which  something 
more  than  is  expressed  in  that  judgment  must  be  required, 
if  not  for  the  purpose  of  accurately  defining  negligence,  at 
least  for  the  purpose  of  enabling  a jury  properly  to  apply 
the  general  definition  in  the  particular  case. 

When  the  question  is  stated  to  be  whether  a plaintiff 
contributed  to  his  misfortune  by  his  own  negligence  or 
want  of  ordinary  and  common  care  and  caution,  the 
jury  should  receive  some  direction  to  enable  them  to 
estimate  the  care  and  caution  of  which,  in  the  par- 
ticular case,  they  are  to  find  the  exercise  or  the  absence. 
People  are  of  different  temperaments  and  different 
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degrees  of  coolness,  courage,  and  presence  of  mind.  One 
person  will,  with  no  more  than  his  habitual  vigilance  and 
care  avert  from  himself  a danger  to  which  another,  more 
nervous  or  excitable  or  less  experienced  in  emergencies, 
would  fall  a victim.  The  nature  of  the  situation,  created 
perhaps  by  the  very  negligence  of  a defendant  which  is  the 
ground  of  action,  may  make  it  unreasonable  to  look  for  the 
same  presence  of  mind  and  deliberate  use  of  the  reasoning 
faculties  as  might  be  properly  expected  in  a less  trying 
position.  Elements  of  this  nature,  it  seems  to  me,  must 
very  frequently  enter  into  the  consideration  of  what  is 
ordinary  care  and  caution ; and  a charge  to  a jury  which 
failed  to  call  attention  to  the  propriety  of  estimating  the 
care  and  caution  with  reference  to  the  particular  circum- 
stances in  which  the  exercise  of  those  qualities  came  in 
question  would  be  defective. 

I think  that  Mr.  J ustice  Brett,  in  giving  his  opinion  to 
the  House  of  Lords  in  Bridges  v.  North  London  R.  W. 
Co.,  L.  R 7 H.  L.  213,  more  accurately  expressed  what 
should  be  the  general  rule,  while  he  does  not  exclude  any 
♦ element  stated  in  Tuff  v.  War  man.  He  says,  at  p.  231, 
“ The  proposition  therefore  which  the  plaintiff  undertakes 
to  substantiate  is,  that  he  has  suffered  injury  by  reason  of 
the  negligence  of  the  defendants  or  their  servants.  In  order 
to  make  this  out  the  plaintiff  must  prove  that  the  defend- 
ants or  their  servants,  or  both,  have  been  guilty  of  negli- 
gence, that  such  negligence  caused  him  injury,  that  as 
between  him  and  the  defendants  it  was  the  sole  cause 
of  the  injury ; that  is  to  say,  that  he  did  not  by  any  negli- 
gence of  his  own  contribute  to  the  injury  he  has  suffered. 
This  direction,  however,  is  not  yet  sufficient.  It  requires 
to  be  amplified  by  a legal  definition  of  what  amounts  to 
negligence.  That  definition  is,  that  negligence  consist  in 
the  doing  of  some  act  which  a person  of  ordinary  care  and 
skill  would  not  do  under  the  circumstances,  or  in  the 
omitting  to  do  some  act  which  a person  of  ordinary  care 
and  skill  would  do  under  the  circumstances.  The  final 
and  full  and  strict  direction  to  a jury  therefore  in  such 
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cases,  is  contained  in  the  following  questions  : Have  the 
defendants  or  their  servants  done  anything  in  the  convey- 
ance of  the  plaintiff  to  his  destination  which  persons  of 
ordinary  care  and  skill  would  not  have  done,  or  have  they 
or  their  servants  omitted  to  do  anything  which  persons  of 
ordinary  care  and  skill  under  the  circumstances  would 
have  done  ? Have  they  or  their  servants  by  such  act 
of  commission  or  omission  caused  injury  to  the  plaintiff  ? 
Did  the  plaintiff  do  anything  which  a person  of  ordinary 
care  and  skill  would  not  have  done  under  the  circumstances, 
or  omit  to  do  anything  which  a person  of  ordinary  care 
and  skill  would  have  done  under  the  circumstances,  and 
thereby  contribute  to  the  accident  ? The  plaintiff  can  only 
recover  if  he  satisfies  the  jury  by  evidence  that  the  defend- 
ants or  their  servants  were  guilty  of  negligence  as  described, 
and  that  he  has  been  injured  thereby,  and  that  he  has  not 
been  guilty  of  negligence  as  described  contributing  to  the 
accident.” 

The  charge  of  the  same  learned  Judge  in  Radley  v. 
London  and  North  Western  Railway  Co.,  was  to  the 
same  effect,  as  appears  from  the  judgment  of  Blackburn, 
J.,  in  the  Exchequer  Chamber,  L.  R.  10  Ex.  at  p.  105^ 
where  he  says  : “ Now,  I think  it  was  carefully  left  to  the 
jury,  and  they  were  properly  told  that  the  question  was 
whether  the  plaintiff  had  done  what  a reasonable  man 
would  have  done,  or  omitted  to  do  something  that  a 
reasonable  man  under  the  circumstances  would  do.  If  so, 
they  were  guilty  of  negligence.” 

The  question  is  not  merely  whether  the  plaintiff  contri- 
buted to  his  own  injury.  The  fact  that  the  injury  would 
not  have  happened  but  for  the  act  of  the  plaintiff  himself 
in  going  into  danger,  does  not  necessarily  disentitle  him  to 
recover.  Clayards  v.  Dethick , 12  Q.  B.  446,  is  an  authority 
for  this ; and  the  same  law  was  acted  on  in  our  own  Court 
of  Queen’s  Bench  in  O'Connor  v.  Corporation  of  Otonahee, 
35  U.  C.  R.  73. 

The  question  is  whether  the  act  or  omission  was  negli- 
gent, within  the  proper  definition  of  that  term. 
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Looking  at  the  facts  in  the  present  case — the  conduct  of 
the  defendants  in  their  unjustifiable  neglect  of  their  statu- 
tory duty,  by  reason  of  which  the  life  of  a human  being 
was  on  the  point  of  being  sacrificed  in  the  full  view  of  the 
deceased  and  the  other  men  who  were  passing  ; and  con- 
sidering that  it  might  well  be  found  upon  the  evidence,  not 
only  that  if  the  train  had  not  been  going  at  an  illegal  rate 
of  speed  the  deceased  would  have  got  safely  out  of  its  way, 
but  that  even  as  it  was  the  time  would  have  sufficed  for 
his  saving  himself,  if  he  had  at  once  followed  the 
woman  across  the  track,  instead  of  hesitating  for  a 
moment  as  to  which  way  to  take — I cannot  say  that 
in  the  judgment  of  fair  and  reasonable  men,  the  act 
of  the  deceased  in  [obeying  the  natural  impulse  to 
save  the  life  which  the  defendants’  negligence  had  im- 
perilled, even  though  in  so  doing  he  exposed  himself  to 
imminent  danger,  was  one  which  a reasonable  man,  or  a 
person  of  ordinary  care,  would  not  under  the  circumstances 
have  done. 

If  it  cannot  be  asserted  as  a rule  of  law  that  a defendant 
is  relieved  from  the  consequence  of  his  negligence,  merely 
because  a plaintiff  has  incurred  some  danger  by  his  own 
act,  it  must  be  a question  of  degree,  and  therefore  a ques- 
tion of  fact,  whether  the  act  was  done  under  circumstances 
and  in  a manner  to  constitute  negligence. 

The  whole  of  the  opinion  of  Mr.  Justice  Brett,  from 
which  I have  already  quoted,  is  very  useful  and  instructive 
on  the  question  how  far  a Judge  can  properly  decide  that 
there  is  no  evidence,  in  a case  of  this  kind,  to  leave  to  the 
jury.  In  one  place  he  states  that  the  question  “is  not 
whether  the  J udge  would  have  decided  in  the  same  way, 
but  whether  the  verdict  is  such  as  reasonable  and  fair  men 
might  not  unfairly  arrive  at ; or,  in  other  words,  whether 
the  decision  is  such  as  would  be  clearly  wrong  in  the  j udg- 
ment  of  the  great  majority  of  ordinarily  reasonable  and 
fair  men.” 

This  seems  to  me  very  applicable  to  the  case  before  us. 

I think  the  view  which  I take  is  supported  by  the  dicta 
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in  other  cases,  as  in  Adams  v.  Lancashire  R.  W.  Co.,  L.  R. 
4 C.  P.  739,  where  Montague  Smith,  J.,  says,  at  p.  743  : 
“ If  the  inconvenience  is  very  great,  and  the  danger  run  in 
avoiding  it  very  slight,  it  may  not  be  unreasonable  to  incur 
that  danger and  in  Gee  v.  Metropolitan  R.  W.  Co.,  L.  R. 
8 Q.  B.  161,  where  that  case  is  discussed ; and  in  Wanless  v. 
North-Eastern  R.  W.  Co.,  L.  R.  6 Q.  B.  481,  in  which  stress 
is  laid — particularly  by  Channell,  B.,  at  p.  492  ; Keating, 
J.,  at  p.  494  ; and  Pigott,  B.,  at  p.  495 — on  the  effect  of  the 
immediate  occurrence  as  affecting  the  plaintiff’s  coolness 
and  presence  of  mind,  and  as  proper  for  the  consideration 
of  the  jury  in  deciding  whether  he  had  been  guilty  of  con- 
tributory negligence. 

In  my  opinion  the  appeal  should  be  allowed. 

The  Court  being  equally  divided,  the  judgment 
of  the  Court  below  was  affirmed,  with  costs. 


Lindsey  v.  The  Corporation  of  the  City  of  Toronto. 


Registrars — Plans — Fee  for  exhibiting — 31  Vic.  ch.  20,  sec.  70,  sub-sec.  11 — 
Construction  of. 

The  plans  filed  in  the  registry  office  of  the  City  of  Toronto,  were  ex- 
hibited to  two  assessors  of  the  city  assessment  department,  who  used 
the  plans  in  order  to  check,  for  assessment  purposes,  the  dimensions  of 
the  various  lots  shewn  on  them. 

Held  in  the  Common  Pleas,  and  affirmed  on  appeal,  Strong,  J.,  dissent- 
ing, that  the  registrar  was  not  entitled  to  charge  as  for  a search  on 
each  lot  shewn  on  such  plans. 

Quaere , whether,  unless  a plan  is  an  original  registered  instrument  under 
31  Vic.  ch.  20,  sec.  70,  sub-sec.  11,  any  fee  is  chargeable.  In  this  case 
the  charge  of  10  cts.  for  exhibiting  each  plan  was  not  objected  to. 


This  was  an  action  brought  by  the  registrar  of  the  city  of 
Toronto  for  certain  fees  claimed  to  be  due  him  for  services 
rendered  for  the  defendants. 

The  cause  was  tried  before  Burton,  J.,  without  a jury,  at 
Toronto,  at  the  Fall  Assizes  of  1874. 
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From  the  evidence  it  appeared  that  the  assessment 
department  of  the  city  of  Toronto,  being  desirous  of 
obtaining  correct  information  as  to  the  dimensions  of  the 
various  lots  comprised  in  the  city,  two  of  the  assessors 
attended  the  registry  office,  and  applied  to  have  the  plans 
filed  exhibited  to  them.  They  were  then  shewn  into  a 
room  off  the  general  office,  where  the  plans  were  kept,  and 
were  told  to  take  the  plans  down  from  the  place  where  they 
were  kept,  and  obtain  the  information  they  required,  which 
they  did,  checking  the  dimensions  of  the  various  lots  as 
shewn  on  the  plans,  with  a plan  of  the  city  they  brought 
with  them. 

The  plaintiff  contended  that  this  amounted  to  a search 
or  title  on  each  lot  contained  on  the  plans,  amounting  in 
all  to  some  10,316  lots,  and  that  upon  each  lot  so  searched 
he  was  entitled  to  charge  a fee  of  25  cents. 

The  defendants  contended  that  this  only  amounted  to 
the  exhibition  of  an  original  instrument,  and  that  for  each 
plan  so  exhibited  he  was  entitled  to  charge  a fee  of  ten 
cents,  irrespective  of  the  number  of  lots  such  plan  con- 
tained. 

The  learned  J udge  was  of  opinion  that  the  plaintiff  could 
only  charge  a fee  of  10  cents  for  each  plan  exhibited, 
without  respect  to  the  number  of  lots  they  contained ; and 
he  entered  a verdict  accordingly. 

In  Michaelmas  term,  November  17th,  1874,  Beaty , Q.C., 
obtained  a rule  nisi , under  the  Law  Reform  A.ct,  to  increase 
the  verdict  entered  for  the  plaintiff  by  the  amount  recover- 
able as  for  a search  on  each  lot. 

In  Hilary  term,  March  4th,  1875,  C.  R.  W.  Biggar 
shewed  cause,  and  Beaty,  Q.C.,  supported  the  rule.  The 
arguments  were  substantially  the  same  as  on  appeal. 

March  4th,  1875.  Galt,  J.,  delivered  the  judgment  of  the 
Court. 

This  was  an  action  brought  by  the  registrar  of  the  city 
of  Toronto  to  recover  certain  fees  claimed  by  him  for  the 
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examination  of  a number  of  plans  filed  in  the  registry 
office.  This  examination  was  made  for  the  purpose  of 
checking  the  dimensions  of  lots  for  assessment  purposes, 
and  the  plaintiff  claimed  to  be  entitled  to  a fee  on  each 
lot,  shewn  on  each  plan,  amounting  to  upwards  of  ten 
thousand  lots. 

It  is  to  be  observed  that  in  the  interpretation  clause  of 
31  Vic.,  ch.  20,  sec.  I,  the  word  “instrument”  is  not  stated 
to  include  “plans.” 

By  section  30  the  registrar  is  directed  to  “enter  under  a 
separate  and  distinct  head  each  separate  lot  or  part  of  a 
lot  of  land  as  originally  patented  by  the  Crown,  or  as 
defined  on  any  plan  of  the  sub-division  of  any  such  land 
into  smaller  sections  or  lots  after  such  plan  shall  have  been 
filed  in  the  registry  office”  in  a book  to  be  called  the 
“ Abstract  Index,”  and  every  instrument  shall  be  entered 
in  such  book. 

Section  33  enumerates  the  instruments  that  may  be 
registered,  and  among  those  “ plans  ” are  not  mentioned. 

Section  70  defines  what  fees  shall  be  allowed  to  registrars. 
The  words  are~:  “Every  registrar  shall  be  allowed  the 
following  fees  for  the  following  services,  and  no  more.” 

Sab-section  6: is:  “For  registration  of  any  plan  of  town 
or  village  lots,  including  all  necessary  en tides  connected 
therewith/one  dollar.” 

Sub-section  11:  “For  exhibiting  in  the  office  each 
original  registered  instrument,  including  search  for  same 
same,  ten  cents.” 

There  is  no  fee  whatever  provided  for  the  exhibition ' of 
any  plan,  unless  we  consider  that  the  word  “ instrument  ” 
includes  a plan  ; and  in  that  case  it  is  plain  that  the  word 
must  be  construed  to  mean  the  single  plan,  and  cannot  be 
held  to  embraqe  each  lot  shewn  on  such  plan. 

By  the  75th  section  : “ Whenever  any  land  or  original 
town  or  township  lot  has  been  surveyed  or  sub-divided  into 
town  or  village  lots,  or  other  lots  so  differing  from  the  manner 
in  which  such  land  or  lot  was  surveyed  or  granted  by  the 
Crown,  that  the  same  cannot  or  is  not,  by  the  description 
43 — yol.  xxv  c.p. 
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given  of  it,  easily  and  plainly  to  be  identified,  the  person, 
corporation,  or  company  making  such  surveyor  sub-division” 
&c.,  “shall,  within  three  months  from  the  date  of  every  such 
survey  or  sub-division, lodge  with  the  registrar  a plan  or  map 
of  the  same,  shewingthe  number  of  the  township  or  town  lots 
* * and  thenceforth  the  registrar  shall  keep  an  index  of 

the  lands  described  and  designated  by  any  number  or  letter 
on  such  map  or  plan  * * and  all  instruments  affecting 

the  land  or  any  part  thereof,  executed  after  such  plan,  shall 
conform  thereto,  otherwise  the  same  shall  not  be  registered.” 
By  the  81st  section : “ The  Commissioner  of  Crown 
Lands  shall  furnish  copies  of  all  plans  or  maps  of  towns 
and  townships  which  shall  have  not  been  already  furnished.” 
By  the  2nd  section  of  sub -section  70  : it  is  enacted  that 
the  Registrar  is  entitled  to  a fee  “ for  searching  the  registry 
books  and  indices  relating  to  the  title  of  any  lot  or  part 
of  a lot  of  land  as  originally  patented  by  the  Crown,  or  as 
afterwards  sub-divided  into  smaller  lots,  shewn  by  any 
registered  map  or  plan  thereof” ; but  there  is  no  mention 
made  of  any  fee  for  exhibiting  or  searching  the  plan. 

The  registrars  are  allowed  fees,  so  far  as  searches  are 
concerned.  1.  For  searching  the  registry  books  and  indices 
relating  to  title,  &c.,  under  sub-section  2.  2.  For  searching 

the  alphabetical  index  of  names,  if  required,  under  sub- 
section 3.  3,  For  exhibiting  in  the  office  each  original 
registered  instrument,  including  search  for  same,  ten  cents, 
under  sub-section  11. 

No  other  search  fees  seem  authorized. 

The  conclusion  seems  plain,  that  if  a plan  be  not  a 
registered  instrument,  there  is  no  fee  whatever  legally 
chargeable  for  shewing  it  to  an  enquirer. 

If  it  be  a registered  instrument,  then  sub-section  11 
allows  ten  cents  as  a fee  for  exhibiting  it,  including  the 
search  for  it ; and  it  is  quite  immaterial  whether  such  plan 
contains  ten  lots;  or  ten  hundred  lots. 

It  appears,  then,  that  for  the  purposes  of  facilitating  the 
registration  of  small  pieces  of  land  into  which  any  lot  may 
have  been  sub-divided,  the  person  making  such  sub-division 


LINDSEY  Y.  CORPORATION  OF  TORONTO. 


339 


is  bound  to  furnish  the  registrar  with  a plan  shewing  such 
division,  upon  receipt  of  which  the  registrar  is  required  to 
file  the  same,  and  to  enter  in  a book  the  numbers  or  letters 
shewn  on  such  plan,  and  all  future  registrations  are  to  be 
made  in  accordance  therewith  ; but  there  is  no  fee  expressly 
allowed  for  the  exhibiting  of  such  plan,  unless  we  hold 
that  the  same  is  to  be  treated  as  an  instrument,  and  in  that 
case  there  could  be  but  one  fee  under  the  11th  sub-section 
of  section  70. 

The  rule  will  therefore  be  discharged. 

Rule  discharged. 

From  this  judgment  the  plaintiff  appealed. 

June  18,  1875.  S.  Richards,  Q.C.,  and  Beaty,  Q.C.,  for 
the  appellants.  The  object  of  the  Registry  Act,  and  the 
establishment  of  registry  offices,  is,  to  perpetuate  the 
titles  to  real  estate,  and  to  provide  facilities  for  search- 
ing such  titles  ; and  where  a search  is  made  in  a* 
registry  office,  it  must  be  presumed  to  be  made  in  reference 
to  title.  The  examination  therefore  of  these  plans  must 
be  presumed  to  be  a search  made,  not  for  the  plans 
themselves,  but  to  the  lots  contained  on  such  plans,  and, 
except  for  a search  as  to  title  no  one  has  the  right  to  look 
at  a plan  : 31  Yic.,  ch.  20,  sec.  70,  sub-sec.  2,  O.  A plan  is  a 
registered  instrument — the  different  words  used  in  the 
sections  of  the  Act,  namely,  filing,  lodging,  recording,  &c., 
shew  this:  sec.  20;  sec.  70,  sub-secs.  2,  6,  11;  secs.  75, 
76,  77 ; and  under  the  Surveyor’s  Acts,  Coijsol.  Stat.  U.  C., 
ch.  93,  sec.  42,  32  Yic.,  ch.  33,  sec.  42  O.,  plans  are  required 
to  be  registered.  The  plans,  then,  being  registered  instru- 
ments, everything  upon  them,  and  indicated  on  them, 
whether  measurements  or  otherwise, relates  to  and  affects  the 
title  to  the  lots  mentioned  on  them,  and  therefore  these 
inspections  can  only  be  through  a search,  which  must  be 
considered  a search  as  to  title  in  registry  books  and  indices, 
and  the  presumption  here  is,  that  defendant  made  a search 
under  section  20.  A plan,  is  not  a registered  instru- 
ment within  section  20 ; as  that  section  only  applies  to 
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instruments  other  than  plans,  as,  for  instance,  deeds, 
mortgages,  &c. and  sec.  70,  sub-sec.  11  only  refers  to  such 
instruments.  The  object  of  sub-sec.  11  is,  that  in  case  a 
person,  in  searching  a lot,  has  inspected  the  instrument  as 
recorded  in  the  books,  and  then  desires  to  see  the 
original  instrument,  he  is  allowed  to  do  so  on  paying  an 
additional  fee  of  ten  cents ; but  the  Act  never  intended  that 
such  instruments  were  to  be  exhibited  in  the  first  place.  The 
policy  of  the  law  is  to  avoid  disclosure  of  title,  and,  there- 
fore, except  as  incidental  to  a search,  no  original  instrument 
can  be  seen.  The  appellant  is  entitled  to  succeed  on  the 
merits,  as  the. services  performed  were  of  a most  valuable 
nature,  the  defendants  being  enabled  to  obtain  accurate 
information  as  to  the  dimensions  of  the  lots,  which,  if 
they  had  been  obliged  to  obtain  it  by  a survey,  would  have 
cost  them  over  $10,000 : In  re  Smith  and  Shenston,  31 
U.  C.  R.  305 ; Webster  v.  Registrar  of  Brant,  1 8 U.  C.  R. 
87 ; Campbell  v.  Corporation  of  York  and  Peel,  27  U.  C. 
R.  138. 

C.  R.  W.  Biggar,  for  the  respondents.  The  appellant 
cannot  claim  on  a quantum  meruit  for  any  services  he 
may  render.  He  must  shew  either  a direct  statutory 
authority  for  his  charges,  or  a contract  lawfully  made  under 
such  authority.  Here  there  is  no  suggestion  of  any  con- 
tract, the  claim  rests  upon  the  statute  alone,  and  must  be 
made  either  under  the  2nd  sub-section  of  section  70,  which 
allows  certain " specified  fees  for  ■“  searching  the  registry 
books  and  indices  relating  to  the  title  of  any  particular 
lot,”  or  under  the  11th  sub-section  for  “ exhibiting  in  the 
office  any  original  instrument,  including  search  for  the 
same.”  The  claim  cannot  come  within  sub-section  two,  for 
that  section  applies  only  to  searches  by  the  registrar  or  his 
deputy:  31  Yic.,  ch.  20,  secs,  14,  20,  70,  sub-sec.  2; 
Campbell  v.  Corporation  of  York  and  Peel,  27  U.  Cl  R; 
138 ; whereas  the  evidence  shews  that  these  searched 
were  made  by  the  assessors  without  any  assistance 
from  the  registrar  or  his  clerks;  also  they  were  not  searches 
made  in  the  “ registry  books  or  indices,”  or  as  to  title,  but 
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only  upon  the  original  plans,  for  the  purpose  of  checking 
the  dimensions  of  the  lots.  If  title  was  the  subject  of 
inquiry,  probably  that  might  be  a search,  but  here  there 
was  no  desire  to  ascertain  the  title.  The  defendants  had  a 
right  to  examine  a plan  or  any  other  original  instrument 
for  purposes  quite  unconnected  with  the  title  of  the  par- 
ticular lots  delineated,  e.  g.,  to  prove  handwriting  or 
executorship,  or  whether  a man  was  alive  at  a particular 
time,  &c.  If,  as  the  appellants  contend,  the  Registry  Act 
only  authorizes  the  examination  of  a plan  in  connection 
with  a search  into  the  title  of  the  lot  thereon  delineated, 
it  follows  that  the  registrar  has  permitted  an  illegal  and 
unauthorized  use  of  the  plans.  He  cannot  now  take 
advantage  of  his  own  wrong;  and  if  there  has  been  no 
statutory  search,  there  is  no  statutory  fee : Webster  v. 
Registrar  of  Brant , 18  U.  C.  R.  89.  If  a plan  is  not  a 
registered  instrument  within  sections  20  and  70  sub-sec.  11  of 
the  Registry  Act,  then  no  fee  at  all  is  allowed  for  exhibiting  it, 
and  there  are  several  instances  in  our  statutes  where  the 
registrar,  a public  officer,  is  required  to  perform  statutory 
duties  without  any  provision  for  his  remuneration.  Consol. 
Stat.  C.  ch.  65,  secs.  3,  22  ; ch.  66,  sec.  11,  sub-sec.  3,  and  sec. 
113 ; ch.  69,  sec.  1 ; ch.  77,  sec.  23 ; ch.  84,  secs.  3,  4 ; Consol. 
Stat.  TJ.  C.  ch.  49,  sec.  13,  subsec.  3,  sec.  14 ; ch.  50,  sec.  2 ; 
ch.  51,  sec.  2. ; ch.  67,  sec.  2 ; 29  Vic.  ch.  22,  secs.  4,  6,  7 ; 36 
Yic.  ch.  27,  secs.  2,  3, 4,  0.;  36  Vic.  ch.  40,  sec.  14,  0. ; 36  Vic. 
ch.  44,  sec.  6,  0. ; 37  Vic.,  ch.  25,  sec.  8,  0.  ; 38  Vic.,  ch.  20, 
sec.  14,  O. ; 38  Vic.,  ch.  26,  sec.  9,  0.  A plan,  however,  is  a 
registered  instrument : 31  Vic.,  ch.  20,  sections  1, 70,  sub-sec. 
2,  6,  11,  secs.  75,  76,  77 ; Consol.  Stat.  U.  C.,  ch  93,  secs.  39, 
42,  48;  Consol.  Sat.  C.,  ch.  77,  secs.  91,  94,  100;  24  Vic., 
ch.  49.  And  the  registrar  is  allowed  a fee  of  ten  cents  for 
exhibiting  the  whole  plan  : 31  Vic.,  ch.  20,  sec.  70,  sub-sec. 
11,  just  as  he  is  allowed  the  same  fee  for  exhibiting  a deed 
covering  several  different  parcels,  or  a memorial  under  35 
Geo.  Ill,  ch.  5,  sec.  12,  in  which  several  deeds  are  included, 
or  a memorial  under  Consol.  Stat.  U.  C.,  ch.  89,  sec.  33,  or  a 
sheriffs  certificate  of  scheduled  deeds  under  Consol.  Stat. 
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C.,  ch.  89,  sec.  34.  The  object  of  the  law  in  allowing  the 
filing  of  plans  was  to  expedite  and  cheapen  searches,  not  to 
increase  registrar’s  fees,  which  it  is  the  tendency  of  recent 
legislation  to  diminish  : 35  Vic.,  ch.  27,  0. 

Richards , Q.C.,  in  reply.  As  to  the  fact  of  the  services 
not  having  been  performed  by  the  registrar,  they  were 
performed  by  him,  as  he,  to  all  intents  and  purposes,  was 
present  when  the  defendants  were  searching ; at  all  events 
he  made  the  defendants  his  agents  to  do  the  work. 

September  15th,  1875.  Blake,  V.  C. — There  was  no 
contract  between  the  plaintiff  and  the  corporation  for  a 
stated  remuneration  for  the  services  rendered  to  the  defend- 
ants. The  question,  therefore,  for  our  consideration  is,  what 
fees  are  provided  for  the  work  done  by  the  Act  which 
enables  the  plaintiff  to  exact  a recompense  for  the  labour 
performed,  as  registrar  of  the  city  of  Toronto. 

For  obvious  reasons,  in  certain  cases,  the  law  requires 
that  plans  of  property  should  be  given  into  the  custody  of 
the  keeper  of  the  registry  office  for  the  locality  in  which 
the  lands  covered  by  them  lie. 

This  act  of  handing  over  to,  and  receipt  by,  the  duly  ap- 
pointed custodian,  is  variously  called  in  the  Act ; the  terms 
“ lodging,”  “ filing,”  “ placing,”  “ depositing,”  and  “ register- 
ing,” being,  in  different  clauses  of  the  Act,  applied  to  it. 
See  31  Vic.,  ch.  20,  secs.  20,  30,  70,  sub-sec.  2 ; secs.  75,  76, 
77,  and  78. 

Certain  of  these  plans  are  deposited  or  registered  with 
the  plaintiff.  These  the  officers  of  the  defendants  have 
seen,  and  from  them  they  have  obtained  information  of 
value  to  the  defendants ; and  the  question  is,  what  re- 
muneration the  Act  allows  to  the  plaintiff  for  permitting 
these  plans  to  be  seen,  or  for  exhibiting  them  to  the  person 
asking  for  them. 

No  fee  is  specifically  mentioned  in  the  enactment  in 
question  for  the  performance  of  this  duty ; but  it  is  not  for 
this  Court  to  consider  whether  anything  should  be  allowed 
or  not,  as  the  Court  below,  supporting  the  verdict  of  the 
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learned  Judge  at  nisi  prizes,  without  objection  by  the 
defendants,  gave  to  the  plaintiff  the  same  fees  as  if  the 
plans  referred  to  were  “ instruments”  exhibited  on  request 
to  the  defendants. 

It  would  be  hardly  reasonable  to  say  that  the  registrar 
should  have  the  trouble  of  going  to  the  place  where  a 
document  is  kept,  finding  it,  laying  it  before  a customer, 
and  then  returning  it,  without  some  remuneration ; and  it 
was  perhaps  more  reasonable  to  conclude  that  the  word 
“instrument”  covers  “plan,”  notwithstanding  sections  1 
and  52  of  the  Act,  rather  than  find  that  the  registrar  is  to 
go  unpaid  for  this  service. 

Then,  has  the  Court  below  rightly  determined  what  is 
the  fee  to  be  allowed  for  thus  dealing  with  an  “instrument  ?” 
The  registrar  is  bound,  in  addition  to  the  making  of 
searches  and  abstracts,  “ to  exhibit  the  original  registered 
instrument,  and  also  the  books  of  the  office  relating  thereto 
when  the  person  desires  to  make  a personal  inspection 
thereof.”  Certain  specific  fees  are  allowed  for  these  services. 
The  first  thirteen  sub-sections  of  section  70  set  these  out 
at  length.  Sub-section  11  is  as  follows:  “For  exhibiting 
in  the  office  each  original  registered  instrument,  including 
search  for  same,  ten  cents.” 

It  is  to  be  observed  that  while  we  have  provision  made 
for  registrations  and  searches  in  respect  of  “ different  lots 
or  parcels  of  land;”  “of  any  lot  or  part  of  a lot  of  land  as 
originally  patented;”  “for  every  additional  reference;”  “a 
general  search ;”  “ as  to  each  name ;”  “ to  any  specific  parcel 
of  land  ;”  “ under  each  lot  ;”  in  sub-section  11  the  only 
restriction  is,  “ each  original  registered  instrument.” 

I think,  therefore,  that  whatever  may  be  the  number 
of  lots  specified  in  such  instrument,  on  demand,  a person, 
on  payment  of  ten  cents,  has  the  right  to  require  its 
inspection,  and  that  the  registrar  is,  on  receipt  of  that 
fee,  bound  to  exhibit  it  to  the  person  making  such 
demand. 

The  Legislature  has  not  thought  fit  to  limit  the  right  to 
search  in  the  registry  office,  to%  those  disposing  of,  or 
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acquiring,  an  interest  in  premises  the  subject  of  registration 
in  such  office ; but,  by  section  20,  “ The  registrar  shall, 
when  required,  and  upon  being  tendered  the  legal  fees  for 
so  doing,  make  searches  and  furnish  copies  and  abstracts 
* * of  and  concerning  all  wills,  deeds,  orders,  or  other 

instruments  recorded,  as  may  be  requested  of  him  in 
writing,  if  a writing  be  demanded  by  the  registrar ; and  he 
shall  exhibit  the  original  registered  instrument,  and  also 
the  books  of  the  office  relating  thereto,  when  the  party 
desires  to  make  a personal  inspection  thereof.”  So  that 
any  party,  on  the  tender  of  the  legal  fees  for  the  service 
required,  and,  when  demanded  by  the  registrar,  on  giving 
a request  in  writing  shewing  what  is  wanted,  is’  entitled 
to  call  for  the  production  to  him  of  any  instrument  on 
record. 

In  all  probability  the  framer  of,  or  those  who  passed,  the 

♦ Act  in  question  saw  the  difficulties  which  surrounded  any 
attempt  at  limiting  the  persons  at  liberty  to  make  search 
in  these  offices,  and  perceived  how  easy  it  would  be  to 
invade  any  rule  they  might  lay  down,  intended  to  regulate 
this  within  prescribed  limits ; and  so  they  did  not  clothe 

'.the  registrars  with  inquisitorial  powers,  nor  permit  them  to 
enter  into  an  investigation  of  the  reasons  which  prompt 
'persons,  demanding  information  of  them,  for  making  such 
enquiries. 

I think,  on  the  tender  and  demand  above  mentioned, 
any  .person  is  entitled  to  the  production  of  an  instrument, 

• whether  it  refers  to  one  lot  or  fifty  lots  of  land,  and  that 
for  such  inspection  of  it  by  him  there  can  only  be  charged 
one  fee  of  ten  cents. 

In  some  cases  a good  deal  of  time  may  be  spent  in  the 
investigation  of  these  instruments,  but  no  doubt,  as  a 
general  rule,  the  information  sought  for  is  soon  found,  and 
not  many  moments  are  expended  in  the  rendering  of  the 
service  by  the  registrar  or  his  clerk.  It  is  a matter  that 
would  probably  correct  itself,  as  it  is  seldom  that  the 
applicant  has  time  to  waste  any  more  than  has  the  registrar. 
It  would  have  been  better  had  the  Act,  in  section  1, 
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defined  a “ plan  ” as  an  instrument,”  or,  in  section  20,  have 
specified  a “ plan  ” as  a document  to  be  produced. 

If  the  defendants  had  been  made  aware  of  the  fact  that 
the  plaintiff  intended  to  make  against  them  the  charge  in 
question,  no  doubt  they  could  by  other  means,  at  a 
far  less  cost,  have  procured  the  information  which  they 
were  then  seeking. 

I am  of  opinion  that,  under  the  law  as  it  stands  at 
present,  we  cannot  give  effect  to  the  contention  of  the 
plaintiff,  and  that  the  appeal  should  be  dismissed  with 
costs. 

Strong,  J. — When  the  first  Registry  Acts  were  enacted, 
the  policy  of  the  law  was  to  avoid  disclosures  as  to  title, 
and  the  establishment  of  registry  offices  was  not  for  the 
benefit  of  the  general  public,  but  for  that  of  purchasers  and 
mortgagees. 

The  defendants  must  be  considered  as  making  a search 
under  section  20,  and  there  is  nothing  in  that  section 
to  shew  that  a person  has  any  right  to  see  an  original  in- 
strument, except  as  incidental  to  a search.  The  search  can 
only  be  made  with  reference  to  some  particular  lot,  and  if 
the  party  does  not  state  any  particular  lot,  he  must  be 
presumed  to  have  searched  every  lot  on  the  plan,  for  which 
the  registrar  was  entitled  to  charge  a fee  of  25c.,  and  for 
exhibiting  the  original  instrument,  an  additional  fee  of  10c. 

In  my  opinion,  therefore,  the  appeal  should  be  allowed. 

Draper,  C.  J.  of  Appeal,  and  Burton,  J.,  concurred  with 
Blake,  V.  C. 

Appeal  dismissed,  with  costs. 
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SITTINGS  IN  VACATION 

AFTER  TRINITY  TERM. 


James  v.  Hawkins. 

Seduction — Denial  of  service — Abandonment — Consol.  Stat.  U.  C.  ch.  77, 

sec.  2. 

To  an  action  of  seduction  brought  by  the  mother,  alleging  that  the 
seduction  took  place  after  the  father’s  death,  the  defendant  pleaded 
that  the  daughter  was  not  the  plaintiff’s  servant,  and  that  for  ten  years 
before  and  five  years  since  the  cause  of  action  arose  the  plaintiff  had 
continually  abandoned  and  refused  to  provide  for  and  to  entertain  the 
daughter  as  an  inmate. 

Held , plea  bad,  for  the  mere  abandonment  would  not  of  itself  divest  the 
right  of  action,  though  it  should  affect  the  damages  ; and  there  was  no 
allegation  of  the  cause  of  action  being  vested  in  any  other  person. 

Declaration,  for  the  seduction  of  E.  B.,  an  unmarried 
female,  at  the  suit  of  her  mother,  averring  that  the  seduc- 
tion took  place  after  the  father’s  death. 

Plea,  that  E.  B.  was  not  the  servant  of  the  plaintiff,  as 
alleged  ; and  that  the  plaintiff  for  ten  years  before  and 
five  years  since  the  alleged  cause  of  action  arose,  had  con- 
tinually abandoned  the  said  E.  B.,  and  refused  to  provide 
for  and  entertain  her  as  an  inmate. 

To  this  plea  the  plaintiff  demurred,  on  the  grounds  ; 

1.  That  the  plea  tenders  an  immaterial  issue  and  traverses 
a matter  which  is  an  inference  of  law  and  not  incumbent 
on  the  plaintiff  to  prove  at  the  trial.  2.  That  the  plea  is 
double,  alleging  two  distinct  matters  in  answer  to  the 
plaintiff* ’s  declaration. 

October  1st,  1875.  Fitch , for  the  demurrer.  The  plea 
is  bad.  In  M’Leod  v.  M’Leod,  9 U.  C.  R.  443,  it  was  ex- 
pressly laid  down  that  a plea  denying  that  the  daughter 
was  the  servant  of  the  plaintiff  cannot  be  pleaded.  Then 
the  mere  fact  of  abandonment  affords  no  defence,  and 
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particularly  when  it  is  not  alleged  that  the  action  is  vested 
in  any  one  else,  or  that  any  other  person  is  bringing  an 
action.  It  is  objectionable  also  for  duplicity,  in  alleging 
both  the  fact  of  the  plaintiff  not  being  the  servant,  and 
the  abandonment : Cromie  v.  Skene,  19  C.  P.  328. 

VanNorman,  Q.  C.,  contra.  The  Consol.  Stat.  U.  C. 
ch.  77  sec.  2,  clearly  shews  that  if  the  parents  have  aband- 
oned the  daughter,  the  right  of  action  is  gone  ; at  all 
events  under  section  3,  the  action  should  have  been  brought 
within  six  months  from  the  birth  of  the  child.  As  to  the 
statute  not  allowing  the  service  to  be  traversed,  it  only 
applies  to  where  the  parents  properly  bring  the  action,  and 
not,  as  here,  where  it  is  not  maintainable*  Duplicity  is 
now  no  cause  of  demurrer,  but  the  plaintiff’s  course  was  to 
move  to  have  the  plea  struck  out,  if  embarassing. 

October  19th,  1875.  Hagarty,  C.  J. — The  authorities 
were  very  fully  reviewed  in  the  case  of  Cromie  v.  Skene, 
in  this  Court,  19  C.  P.  328. 

The  judgment  there  chiefly  turned  on  the  fact  that  the 
father  and  mother  of  the  girl  seduced  had  for  some  time 
resided  out  of  Upper  Canada,  but  brought  the  action 
within  six  months  from  the  birth  of  the  child. 

Here  the  surviving  parent  is  not  averred  to  have  resided 
out  of  the  Province,  and  the  defence  is  rested  solely  on  the 
abandonment. 

It  seems  clear  that  a plea  merely  traversing  that  the  girl 
was  not  the  servant,  would  be  no  bar. 

The  defence  is  framed  on  section  2 of  the  statute,  Con- 
sol Stat.,  U.  C.,  ch.  77.  After  declaring  that  no  proof  of 
service  shall  be  required,  but  shall  always  be  presumed, 
and  no  proof  be  received  to  the  contrary,  it  proceeds  : 
“But  in  case  the  father  or  the  mother  of  the  female  seduced 
had  before  the  seduction  abandoned  and  refused  to  provide 
for  and  retain  her  as  an  inmate,  then  any  other  person, 
who  might  at  common  law  have  maintained  an  action  for 
such  seduction,  may  maintain  such  action.” 

Even  if  the  whole  plea  be  true  it  does  not  follow  that 
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there  is  any  cause  of  action  vested  in  any  other  person, 
still  less  that  any  person  has  sought  to  proceed  by  action. 

Unless,  therefore,  the  mere  fact  of  abandonment  and 
refusal  to  retain,  &c.,  divests  the  right  of  action,  the  plea 
must  fail. 

Following  the  course  of  reasoning  of  Cromie  v.  Skene 
19  C.  P.  328,  it  seems  impossible  to  hold  that  because 
another  person  might  possibly  have  a right  of  action, 
which  is  never  shewn  to  have  been  or  to  be  likely  to  be 
enforced,  or  even  to  have  ever  existed,  that,  therefore,  the 
parent  here  cannot  sue. 

She  has  not  to  prove  any  service.  It  is  to  be  presumed 
that  she  has  lost  service,  and  no  proof  can  be  received  to 
the  contrary. 

Her  abandonment  of  her  daughter  ought  to  affect  the 
amount  of  damage,  but  does  not  bar  the  action. 

I have  too  often  expressed  my  views  on  the  statute,  and 
on  this  action,  to  require  any  further  statement  of  them.. 

The  judgment  will  be  for  the  plaintiff  on  the  demurrer. 


Judgment  for  'plaintiff. 
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Administrator  pendente  lite — Right  to  sue  without  authority  of  Court — 
Pleading — C.  S.  U.  C.  ch.  16,  sec . 5 If.. 

A declaration  was  on  the  common  counts  by  plaintiff  as  administrator  of 
one  W.  The  defendant  pleaded  that  a suit  was  and  is  pending  in  the 
Court  of  Chancery  concerning  the  validity  of  W.’s  will,  and  that,  in 
^ch  suit,  the  Court  of  Chancery  did  appoint  the  plaintiff,  during  the 
pendency  of  said  suit,  to  be  administrator  of  W.,  in  pursuance  of  the 
Statute  in  that  behalf,  subject  to  the  control  of  said  Court,  and  order- 
ing the  plaintiff,  as  administrator,  to  act  under  the  directions  of  said 
Court,  and  defendant  averred,  that  the  plaintiff  never  obtained  the 
authority  or  direction  of  the  Court  to  bring  this  suit ; and  that  save 
as  aforesaid,  the- plaintiff  is  not  the  administrator  of  W.’s  estate  and 
effects.  To  this  the  plaintiff  replied  that  in  two  suits  named,  pending 
in  Chancery,  the  plaintiff  was  appointed  by  the  Court  administrator 
pending  these  suits,  with  all  the  powers  of  a general  administrator, 
under  which  authority  he  now  brings  this  action. 

Held , on  demurrer  to  the  replication,  that  as  it  appeared  from  the  plead- 
ings that  the  plaintiff  was  not  a general  administrator,  but  only  pen- 
dente lite , the  declaration  should  have  alleged  his  authority  to  be  so 
limited,  and  that  the  suits  during  whose  pendency  the  plaintiff  was 
administrator  were  still  pending,  and  in  this  respect  the  declaration 
was  bad,  and  that  part  of  the  plea  traversing  the  plaintiff  being  a 
general  administrator  was  good. 

Held,,  also,  that  the  plaintiff  having,  under  C.  S.  U.  C.  ch.  16,  sec.  54, 
all  the  rights  of  a general  administrator,  might  sue  without  the  prior 
..  leave  of  the  Court,  and  that  that  portion  of  the  plea  alleging  the  want 
■ of  such  leave  was  therefore  no  defence. 

Held , also,  that  the  replication,  in  alleging  that  the  plaintiff  was  a general 
. administrator  during  the  pendency  of  the  suits,  was  good. 

Declakation  by  the  plaintiff,  as  administrator  of  Thomas 
Wilson,  on  the  common  counts,  for  money  payable  by 
the  defendant  to  the  plaintiff  as  administrator,  for  money 
lent,  &c.,  by  Wilson  in  his*  lifetime,  for  money  received 
by  the  defendant  for  the  use  of  the  plaintiff  as  administrator 
for  interest  on  money,  and  for  money  found  to  be  due  from 
the  defendant  to  the  plaintiff,  as  administrator,  on  accounts 
stated. 

Fourth  plea:  that  a suit  was  and  is  now  pending 
m the  Court  of  Chancery  for  the  province  of  Ontario, 
pouching  the  validity  of  the  will  of  the  said  Thomas 
Wilson  deceased  ; and  that  in  and  by  the  said  will  Charles 
Beatty,  Mary  Ellen  Wilson,  and  Catharine  Wilson  were 
appointed  the  executors  of  the  said  will,  and  of  the  estate 
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of  the  said  Thomas  Wilson ; and  probate  of  the  said  will 
was  duly  granted  by  the  Surrogate  Court  of  the  county  of 
York,  the  proper  Court  in  that  behalf,  unto  the  said  Charles 
Beatty,  Mary  Ellen  Wilson,  and  Catharine  Wilson  as  exe- 
cutors as  aforesaid ; and  in  the  said  suit  now  pending  in  the 
said  Court  of  Chancery  the  said  Court  did  appoint  the 
plaintiff,  during  the  pendency  of  the  said  suit,  to  be  admin- 
istrator of  the  personal  estate  of  the  said  Thomas  Wilson, 
deceased,  under  and  in  pursuance  of  the  statute  in  that 
behalf,  subject,  however,  to  the  immediate  control  of  the 
said  Court  of  Chancery,  and  ordering  the  said  plaintiff,  as 
such  administrator,  to  act  as  such  under  the  direction  of 
the  said  Court  of  Chancery.  And  the  defendant  avers  that 
the  plaintiff,  at  the  commencement  of  this  suit,  had  not 
and  has  not  now  the  authority  or  direction  of  the  said 
Court  of  Chancery  for  instituting  or  prosecuting  this  suit 
and  the  claims  herein  made  against  the  defendant,  or  any 
such  claims  ; and  that,  save  as  aforesaid,  the  said  plain- 
tiff is  not  the  administrator  of  the  estate  and  effects  of  the 
said  Thomas  Wilson,  deceased. 

Second  replication  to  fourth  plea : that  in  and  by  an 
order  of  the  Court  of  Chancery  for  the  province  of  Ontario, 
made  in  two  certain  suits  of  Wilson  v.  Wilson,  and  Duffy 
v.  Shea,  it  was  ordered  that  it  be  referred  to  the  Master 
of  the  said  Court  to  appoint  a fit  and  proper  person  to  be 
administrator,  during  the  pendency  of  the  said  suits,  of  the 
personal  estate  and  effects  of  Thomas  Wilson,  the  testator 
in  the  pleadings  in  the  said  suit  of  Wilson  v.  Wilson  men- 
tioned ; and  upon  such  appointment  by  the  said  Master,  the 
said  Court  declared  the  party  so  to  be  appointed  adminis- 
trator, during  the  said  pendency  of  the  said  suits,  of  all  and 
singular  the  personal  estate  and  effects  of  the  said  Thomas 
Wilson,  with  all  the  rights  and  powers  of  a general  admin- 
istrator ; and  the  said  Master  of  the  said  Court  made  his 
report  in  the  said  suits,  bearing  date  30th  June,  now  last 
past,  whereby  he  appointed  the  above  named  plaintiff 
administrator  during  the  pendency  of  the  said  suits ; and 
under  and  by  virtue  of  the  said  order  and  appointment, 
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the  plaintiff,  at  the  commencement  of  this  action,  was  and 
is  now  authorized  and  empowered  to  institute  and  prose- 
cute the  same  against  the  defendant. 

To  this  replication  the  defendants  demurred,  on  the  fol- 
lowing grounds  : 

1.  That  the  said  replication  does  not  traverse  the  said 
fourth  plea,  nor  confess  and  avoid  it.  2.  That  the  Court  of 
Chancery  has  no  jurisdiction  to  appoint  an  administrator 
with  all  the  powers  of  a general  administrator,  except  under 
certain  circumstances,  not  set  forth  in  the  said  replication. 
2.  That  the  defendant  is  not  alleged  to  have  been  a party 
to  the  suits  in  Chancery,  and  cannot  be  bound  by  the  order 
of  that  Court,  under  the  circumstances  stated  in  the 
replication.  4.  That  the  replication  does  not  allege  that 
the  said  suits  in  Chancery  are  now  pending,  or  were  at  the 
time  ot  the  commencement  of  this  suit  pending. 

October  19th,  1875.  Foy,  for  the  demurrer.  An  adminis- 
trator pendente  lite  may  be  appointed  under  C.  S.  U.  C., 
ch.  16,  sec.  54.  Such  an  administrator  is  like  a receiver, 
who  must  apply  to  the  Court  for  authority  to  act  in 
each  particular  case.  The  Court  of  Chancery  will  not 
suffer  him  to  take  money  from  the  bank,  or  to  call  in 
money  on  mortgage,  &c.,  and  he  must  have  the  authority 
of  the  Court  to  sue:  Kerr  on  Receivers,  142-3.  The 
replication  does  not  shew  that  the  suits  are  pending  dur- 
ing which  the  administration  was  granted. 

j Donovan  contra.  There  is  no  analogy  between  an  ad- 
ministrator pendente  lite  and  a receiver.  The  statute  gives 
such  administrator  the  general  rights  and  powers  of  a 
general  administrator,  who  does  not  require  the  sanction  of 
the  Court  to  sue  in  every  instance  : Williams  on  Executors, 
7th  ed.,  vol.  1,  p.  498.  As  to  pendency  of  the  suits,  the  plea 
alleges  that  fact. 

October  22nd,  1875.  Wilson,  J. — The  declaration  states 
that  the  plaintiff  sues  as  an  administrator,  that  is,  as  an 
ordinary  administrator,  while  the  fourth  plea,  which  the 
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replication  to  it  admits  to  be  true  in  that  respect,  shews 
the  plaintiff  to  be  an  administrator  pendente  lite  only. 

I should  think  the  plaintiff  must  amend  his  declaration 
by  stating  his  authority  to  be  of  that  temporary  nature, 
especially  if  it  is  denied  the  plaintiff  is  administrator, 
which  I understand  it  is. 

If  the  defendant  had  objected  to  the  declaration  for  that 
cause,  it  now  appearing  by  the  replication  that  the  plain- 
tiff is  not  general  administrator,  I should  have  been  obliged 
to  have  given  effect  to  the  exception  ; but  the  defendant 
did  not  make  any  such  objection,  and  I do  not  feel  obliged 
to  give  him  the  same  benefit  of  the  defect  as  if  he  had 
himself  relied  upon  it  as  an  objection  to  the  declaration. 
I would  have  allowed  the  plaintiff  to  amend  his  declaration 
according  to  the  fact,  making  such  order  as  to  the  costs  of 
it  as  might  be  reasonable,  if  it  had  not  been  that  the 
defendant  had  traversed  the  fact  of  the  plaintiff  being 
generally  administrator  as  hereafter  appears. 

Then  as  to  the  plea.  It  shews  the  plaintiff*  to  be  a special 
administrator  during  the  suit  now  pending  in  Chancery, 
touching  the  validity  of  the  will  of  the  deceased  Thomas 
Wilson,  under  the  statute  in  that  behalf,  subject  to  the 
immediate  control  of  the  Court  of  Chancery,  and  ordering 
the  plaintiff  to  act  as  administrator  under  the  direction  of 
the  Court  of  Chancery. 

It  is  then  averred  that  the  plaintiff  has  brought  this  suit 
without  the  authority  or  direction  of  the  Court  of  Chan- 
cery, and  that,  save  as  aforesaid,  the  plaintiff  is  not  the 
administrator  of  the  estate  and  effects  of  the  deceased 
Thomas  Wilson. 

The  replication  states  that  in  the  two  suits  named  in  it, 
pending  in  Chancery,  the  plaintiff  was  appointed  by  the 
Court  administrator,  pending  these  suits,  with  all  the  rights 
and  powers  of  a general  administrator,  under  which 
authority  the  plaintiff  now  brings  this  suit. 

The  chief  point  argued  by  the  defendant’s  counsel  was, 
that  the  plaintiff  could  not  sue  without  the  special  order 
and  authority  of  the  Court  of  Chancery,  and  that: the  plain- 
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tiff  was  to  be  considered  as  a receiver,  who  has  no  right  to 
institute  actions  without  the  leave  of  the  Court  which  ap- 
pointed him. 

I think  that  as  the  plaintiff  has  the  powers  and  rights 
of  a general  administrator  by  the  Consol.  Stat.  U.  C.,  ch. 
16,  sec.  54,  he  may  maintain  a suit  without  the  prior  leave 
of  the  Court,  and  that  the  words  of  the  Act — that  such  an 
administrator  shall  have  all  the  rights  and  powers  of  a 
general  administrator,  other  than  the  right  of  distributing 
the  residue  of  the  personal  estate,  and  he  shall  be  subject 
to  the  immediate  control  of  the  Court — merely  means  that 
the  plaintiff  shall  be  subject  to  such  constant  supervision 
of  the  Court  as  a trustee  or  other  person  who  is  at  all 
times  especially  under  the  cognizance  of  the  Court;  but 
that,  until  he  be  interfered  with,  he  may  act  generally  as 
an  administrator  at  his  own  risk,  his  general  acts  of 
omission,  neglect,  or  misconduct  being  covered  by  the 
security  which  he  has  given. 

I think  it  would  be  inconvenient  to  require  the  plaintiff 
to  apply  for  leave  to  sue  in  every  case  in  which  it  may  be 
necessary  he  should  sue. 

I am,  therefore,  of  opinion  the  suit  is  rightly  brought, 
and  may  be  carried  on,  so  long  as  the  Court  of  Chancery 
does  not  interpose  by  staying  it. 

I think  the  plaintiff  should  have  shewn  that  the  suits,' 
during  whose  pendency  he  is  administrator,  were  or  are 
still  pending. 

The  proper  place  for  that,  I think,  is  in  that  part  of  the 
declaration  which  states  in  what  character  the  plaintiff  is 
suing. 

The  defendant  shews  that  thesuitin  which  the  plaintiffwas 
appointed  administrator  is  still  pending.  So  far  the  plaintiff’s 
title  is  made  apparent.  But  the  plaintiff  says  he  was 
named  administrator  pending  two  suits,  and  he  does  not 
say  these  two  suits  are,  or  that  either  of  them  is  a suit 
touching  the  validity  of  the  will  in  question,  as  specified 
in  the  plea. 

One  of  these  two  suits  may  be  assumed  to  be  the  suit 
45 — vol.  xxv  c.p. 
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in  the  plea  referred  to,  touching  the  validity  of  the  will ; 
and  as  the  reference  to  the  suit  or  suits  is  merely  for  the 
purpose  of  shewing  the  plaintiff’s  title  by  stating  that  the 
suit  or  suits  is  or  are  still  pending,  I am  not  disposed  to 
decide  against  the  replication,  when  the  plea  itself  does 
shew  a pending  suit  sufficient  to  continue  the  plaintiff’s 
office  of  administrator. 

I do  not  think  the  replication  and  plea  differ  substan- 
tially in  describing  the  plaintiff’s  power  and  right  as 
administrator. 

The  plea  says  the  plaintiff  was  appointed  administrator 
under  and  in  pursuance  of  the  statute,  that  is,  by  the 
statute,  with  the  general  powers  and  rights  of  an  adminis- 
trator, as  stated  in  the  replication. 

It  was  not  necessary  the  plaintiff  should  have  added 
that  he  was  subject  to  the  special  order  and  supervision  of 
the  Court  of  Chancery,  as  the  plea  and  the  statute  both 
represent  him  to  be,  for  that  is  not  a matter  material  in 
this  action. 

I think  the  replication  is  good  in  substance. 

The  plea  is  not  a good  defence  in  law  on  the  points 
before  mentioned. 

The  plea,  however,  adds  that,  save  as  aforesaid,  the 
plaintiff  is  not  administrator. 

That  allegation  makes  really  a double  defence.  The 
first  is,  that  the  plaintiff  has  sued  without  the  leave  of 
the  Court  of  Chancery.  The  second  is,  that  the  plaintiff  is 
not  a general  administrator,  but  one  of  a special  and  tem- 
porary nature  only. 

Duplicity  is  now  no  cause  of  demurrer,  but  the  pleading 
may  be  ordered  to  be  amended  if  it  be  found  to  be 
embarrassing.  No  such  motion  has  been  made.  I must, 
therefore,  dispose  of  it  as  it  stands. 

I think  that  traverse  a good  and  sufficient  traverse  in  law, 
and  upon  the  paper  books  now  before  me,  on  the  plead- 
ings governed  by  the  demurrer,  it  appears  to  be  true  in  fact. 

I must  therefore  give  judgment  for  the  defendant  on  the 
demurrer,  for  the  insufficiency  of  the  declaration  ; it 
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appearing  upon  the  line  of  pleadings  within  the  operation 
of  the  demurrer  that  the  plaintiff  is  not  general  adminis- 
trator, as  he  has  stated  himself  to  be,  but  that  he  is  admin- 
istrator 'pendente  lite  only. 

I hold  at  the  same  time  the  replication,  as  a pleading,  is 
sufficient  in  law ; and  that  the  plea,  so  far  as  it  is  based 
upon  the  necessity  of  there  being  an  order  of  the  Court  of 
Chancery  permitting  the  plaintiff  to  bring  this  suit,  is  not 
sufficient  in  law. 

As  the  plaintiff  has  really  succeeded  on  the  chief  point 
argued  before  me,  I shall  give  no  costs  against  him ; and  as 
the  defendant  did  not  rely  upon  the  fact  of  the  plaintiff 
being  in  truth  a different  kind  of  administrator  than  he 
has  stated  himself  in  his  declaration  to  be,  I shall  allow 
the  plaintiff  to  amend  his  declaration  in  that  respect. 

There  will  be  no  costs  to  either  party. 

Judgment  accordingly. 
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Steen  et  ux.  v.  Swalwell. 

Bond — Failure  of  consideration — Equitable  defence. 

To  an  action  on  a bond  whereby  the  defendant  became  bound  to  pay  to 
the  plaintiffs  $400,  as  soon  as  the  patent  to  certain  land  should  issue, 
andin  case  one  W.  G.  should, make  default  in  the  payment  of  the  said 
sum,  the  defendant  pleaded,  on  equitable  grounds,  that  the  only  con- 
sideration for  the  bond,  though  not  stated  in  it,  was  that  W.  G.,  being 
the  purchaser  of  the  said  land,  and  having  paid  -part  of  the  purchase 
money,  the  receipt,  through  some  mistake,  was  made  as  if  the  pay- 
ment had  been  made  jointly  by  W.  G.  and  one  J.  G.,  the  then  husband 
of  the  female  plaintiff,  whose  name  became  inserted  in  the  crown  lands 
office  in  connection  with  the  lot,  creating  a difficulty  which  for  some 
time  prevented  W.  G.  obtaining  the  patent : that  J.  G.,  having  subse- 
quently died  and  the  female  plaintiff  having  intermarried  with  the  co- 
plaintiff, the  plaintiffs  agreed  that  if  the  defendant  would  execute  the 
bond,  neither  they  nor  J.  G.’s  children  would  do  anything  to  prevent, 
but  would  do  all  in  their  power  to  assist,  the  issue  of  the  patent  to 
W.  G.;  but  that  nevertheless  the  plaintiffs  and  the  children  opposed 
the  issuing  of  the  patent  to  W.  G.,  both  before  the  Court  of  Chan- 
cery and  before  the  Heir  and  Devisee  Commission,  whereby  the  de- 
fendant became  discharged  from  his  obligation. 

Held,  a good  defence  in  equity,  for  it  shewed  that  the  plaintiffs’  conduct 
was  the  cause  of  the  defendant’s  non-performance,  and  that  there  was 
a total  failure  of  consideration  ; and  although  the  alleged  considera- 
tion was  not  stated  in  the  bond,  it  was  in  no  way  inconsistent  with  or 
repugnant  to  it,  and  if  so  stated  would  have  been  a good  defence  at 
law. 

Declaration  on  a bond,  dated  9th  March,  1875,  where- 
by the  defendant  bound  himself  to  pay  to  the  plaintiff  $400, 
as  soon  as  the  patent  to  certain  land  should  issue,  and  in 
case  one  William  Gordon  should  then  make  default  in  the 
payment  of  the  said  $400,  alleging  that  the  said  William 
Gordon  made  default,  whereby  the  plaintiff  became 
bound,  &c. 

Fifth  plea:  that  there  was  no  consideration  for  the 
making  of  the  said  bond,  and  that  the  same  was  given 
without  any  consideration. 

Sixth  plea,  on  equitable  grounds:  that  one  William 
Gordon,  since  deceased,  was  the  purchaser  of  certain  land 
described,  and  had  paid  as  part  of  the  purchase  money 
thereof  the  sum  of  $200,  and  that  the  receipt  for  the  same 
was  by  mistake  given,  as  if  the  money  were  paid  by  the 
said  William  Gordon  jointly  with  one  John  Gordon,  since 
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deceased,  and  that  the  name  of  the  said  J ohn  Gordon  was 
afterwards  entered  in  the  Crown  Lands  Office  in  connec- 
tion with  the  said  lot,  and  that  a difficulty  was  thereby 
created  by  which  the  said  William  Gordon  was  for  some 
time  prevented  from  obtaining  the  patent  to  the  said  lot : 
that  after  the  death  of  the  said  John  Gordon,  his  widow, 
the  plaintiff,  Ann  Steen,  having  intermarried  with  the 
other  plaintiff,  William  Steen,  they  agreed  with  the  said 
William  Gordon,  on  behalf  of  the  infant  children  of  the 
said  Ann  Steen  by  her  former  husband  J ohn  Gordon,  that 
nothing  should  be  done  by  the  said  children,  or  by  them 
the  said  plaintiffs,  or  either  of  them,  to  prevent  the  issue  of 
the  said  patent  in  the  name  of  the  said  William  Gordon ; 
and  that  thereupon,  in  consideration  of  their  so  agreeing, 
the  defendant  was  asked  to  join  and  did  join  in  and 
execute  the  bond  in  the  declaration  mentioned  as  surety 
only.  And  the  defendant  further  says  that  there  never 
was  any  further  consideration  for  the  making  of  the  said 
bond,  and  that  the  only  consideration  was  that  they  would 
not  prevent,  and  would  endeavour  to  assist  the  said 
William  Gordon  in  his  efforts  to  procure  the  said  patent. 

* And  the  defendant  further  says  that  afterwards,  and  long 
before  the  commencement  of  this  suit,  the  plaintiff,  in 
violation  of  the  said  agreement,  instituted  a suit  in  the 
Court  of  Chancery,  or  caused  the  same  to  be  instituted  by 
the  said  children,  claiming  for  the  said  children  of  the  said 
John  Gordon  the  said  land  and  premises,  and  to  prevent 
the  patent  for  the  said  land  issuing  to  the  said  William 
Gordon  or  to  his  assignees;  and  that  afterwards,  on  the 
death  of  the  said  William  Gordon,  when  an  application 
was  made  in  the  Heir  and  Devisee  Court,  the  said  plaintiffs, 
on  behalf  of  the  said  children,  again  made  opposition  to 
the  said  application,  and  used  their  utmost  exertions  to 
prevent  the  said  patent  issuing  in  the  name  and  for  the 
benefit  of  the  said  William  Gordon,  or  his  heirs  and  assigns. 
And  the  defendant  says  that  the  said  consideration  and 
inducement  of  consideration  of  and  on  the  faith  of  which 
the  defendant  executed  the  said  bond  has  wholly  failed, 
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and  that  the  plaintiffs,  instead  of  assisting  the  said  William 
Gordon,  his  heirs  and  assigns,  to  obtain  the  said  patent 
having  hindered  and  prevented  it  to  the  utmost  of  their 
power,  ought  not  now  to  be  allowed  to  recover  the  amount 
of  the  said  bond  from  the  defendant,  when  they  have 
refused  to  do  and  fulfil  that  which  the  said  bond  was  given 
to  induce  them  to  do  and  fulfil. 

Seventh  plea,  on  equitable  grounds : after  restating  the 
same  agreements,  facts,  matters,  and  averments  in  the 
preceding  plea,  averred  that  by  reason  of  the  proceed- 
ings taken  by  and  on  behalf  of  said  children,  both  in 
Chancery  and  before  the  Heir  and  Devisee  Commission,  the 
plaintiff  released,  absolved,  and  discharged  the  defendant 
from  any  and  all  liability  on  the  said  bond. 

To  these  pleas  the  plaintiff  demurred,  on  the  following 
grounds : that  the  pleas  confess  the  action  without  avoid- 
ing the  same : that  no  consideration  is  necessary  to  the 
validity  of  the  deed  sued  on,  and  the  want  of  a consider- 
ation is  no  defence  at  law  or  in  equity:  that  the  event  upon 
which  the  payment  of  the  money  covenanted  to  be  paid 
depended,  having  occurred,  though  without  the  plaintiffs’ 
assistance  or  consent,  any  act  of  the  plaintiffs  can  form  no 
defence  to  the  action  : that  no  act  injurious  to  or  inconsist- 
ent with  the  rights  of  the  defendant,  nor  against  his  interest, 
nor  altering  his  position  as  surety,  is  alleged  to  have  been 
done  or  omitted  by  the  plaintiffs,  which  at  law  or  in  equity 
would  relieve  the  defendant  from  liability ; and  the  acts  of 
the  plaintiffs,  complained  of,  are  of  such  a nature,  and  so 
indefinite,  that  they  can  form  no  defence  to  the  action : 
that  the  plaintiffs’  alleged  breach  of  agreement  with 
William  Gordon,  who  was  a party  to  the  bond,  can  form  no 
defence  to  the  defendant,  and  at  most  could  only  form  a 
cause  of  action  for  damages,  if  any  were  sustained,  by  and  on 
behalf  of  Gordon  against  the  plaintiffs : that  the  defendant, 
being  the  only  person  liable  to  the  plaintiffs,  cannot  claim 
to  be  a surety  in  this  action  : that  if  a consideration  were 
necessary  to  the  validity  of  the  deed  sued  on,  no  such  fail- 
ure of  consideration  has  occurred  as  to  avoid  the  deed: 
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that  the  agreement,  set  forth  in  the  sixth  and  seventh  pleas, 
should  have  been  alleged  to  be  in  writing,  as  parol  evidence 
is  inadmissible  to  control  the  deed  sued  on. 

October  15,  1875.  H.  O'Brien , for  the  defendant. 
The  pleas  shewed  at  most  only  a partial  failure  of 
consideration.  This  is  no  defence.  The  defendant’s 
remedy,  if  any,  is  by  a cross  action  against  the  plaintiffs 
for  breach  of  their  agreement.  Moreover  the  facts  of  plea 
are  not  set  up  as  being  in  writing;  and  the  result  is  to 
alter  the  terms  of  the  bond,  which  cannot  be  done  by 
mere  parol. 

‘ Me  Michael,  Q.C.,  contra.  The  consideration  for  a deed 
can  always  be  shewn,  and  an  additional  consideration  may 
be  proved  when  not  inconsistent  with  the  contract : Clifford 
v.  Terrell,  1 Y.  & C.  C.  C.  138;  Rex  v.  Scammonden,  3 T. 
It.  474 ; Martin  v.  Py croft,  2 DeG.  McN.  & G.  785  ; Fry 
on  Specific  Performance  233-6.  As  to  the  defendant 
bringing  his  cross  action,  he  could  not  sue  for  damages 
here  : Bunn  v.  Guy,  4 East  190 ; Rose  v.  Poulton,  2 B.  & 
Ad.  822  ; Wilson  v.  Keating,  28  L.  J.  N.  S.  Ch.  895;  Cohnan 
v.  Barrel , 1 Yes.  50. 

October  18,  1875.  Wilson,  J. — The  defendant  says  he 
is  not  liable  on  the  bond  in  equity,  because  it  was  given, 
although  it  is  not  so  expressed  in  the  bond,  solely  in  con- 
sideration of  the  plaintiff  agreeing  that  neither  she  nor  her 
children  by  the  deceased  John  Gordon,  should  do  anything 
to  prevent  the  issue  of  the  patent  to  William  Gordon ; and 
that  there  was  no  other  consideration  for  him,  the  defend- 
ant, joining  as  surety  in  the  bond  for  William  Gordon, 
than  that  which  he  has  stated  ; and  the  plaintiff  and  her 
children  have  opposed  William  Gordon,  both  in  the  Court 
of  Chancery  and  before  the  Heir  and  Devisee  Commission, 
getting  the  patent  for  the  land  in  question. 

The  consideration  stated  does  not  impeach  anything 
stated  in  the  bond.  It  is  not  repugnant  to  nor  incon- 
sistent with  the  bond.  It  states  that  which  is  or  may  be 
perfectly  agreeable  and  conformable  to  it. 
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It  is  plain  if  all  these  facts  had  been  in  the  bond,  that  is, 
in  the  recital  or  in  the  conditions,  the  defendant  could 
have  relied  upon  them  at  law. 

That  they  are  not  so  stated  there,  is  no  reason  why  he 
should  not  have  relief  in  some  form. 

The  plea  appears  to  be  a good  equitable  bar  to  any 
recovery. 

The  defendant  is  a surety;  he  has  not  been  personally 
wronged  by  the  plaintiffs’  conduct  towards  William  Gor- 
don; he  has  sustained  no  damage  by  it.  If  he  is  entitled 
to  anything,  it  must  be  to  object  to  paying  the  bond 
upon  which  there  has,  by  the  plaintiffs’  own  voluntary 
conduct,  been  a total  failure  of  consideration,  which 
renders  it  inequitable  that  the  defendant  should  be  under 
obligation  any  longer  to  pay  the  money  he  had  agreed  to 
pay  to  her  upon  the  faith  of  her  observing  a certain 
line  of  conduct  towards  William  Gordon,  for  which  the 
defendant  was  willing  to  pay  her  the  money  he  had  agreed 
to  pay,  if  she  carried  out  her  agreement  with  the  defend- 
ant, which  was  the  consideration  for  his  engagement  with 
her. 

The  plaintiffs’  act  is  equivalent  to  a prevention  of  per- 
formance by  the  defendant.  But  it  is  more  correctly  a 
failure  of  consideration,  produced  by  the  act  of  the  plain- 
tiffs, and  that  is  a good  defence  : Rose  v.  Poulton , 2 B.  & 
Ad.  822. 

1 think  the  judgment  must  be  for  the  defendant  on  the 
demurrer. 


Judgment  for  defendant. 
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Agreement — Construction  of — Substituted  Agreement — Pleading. 

Declaration  : that  the  plaintiff,  by  deed,  dated  April  18th,  1874, 
covenanted  to  keep  their  mill  in  running  order,  using  due  diligence, 
during  the  season  of  1874;  to  saw,  cull,  draw  and  pile  all  the  pine 
lumber  required  to  be  cut  thereat,  as  they  might  be  instructed,  and  to 
draw  the  logs  from  a named  point,  the  plaintiffs  to  give  three  days 
notice  of  their  requirement  to  have  the  logs  delivered  at  said  point  ; 
and  the  defendants  covenanted  that  if,  after  the  said  notice,  the  said 
logs  were  not  so  delivered,  he  would  pay  the  costs  of  the  mill  hands 
kept  idle  in  consequence,  but  such  cost  not  to  commence  until  the 
expiration  of  the  three  days  notice  ; and  the  plaintiffs  averred  that 
defendants  failed  to  deliver  logs  after  three  full  days  notice,  whereby 
the  hands  were  kept  idle,  &c. 

Fourth  plea  : That  before  the  alleged  breaches,  the  defendant  gave  the 
dlaintiffs  notice  that  he  did  not  require  any  further  logs  cut  or  sawed  at 
the  mill  during  the  season  of  1874. 

Fifth  plea,  on  equitable  grounds  : Setting  out,  in  substance,  a parol 
agreement,  under  which  the  plaintiff  elected  and  agreed  to  saw  certain 
logs  known  as  the  Boyd  logs  and  other  logs,  not  included  in  the  first 
agreement,  for  his  benefit  and  profit,  but  on  the  express  agreement  and 
condition  that  the  defendant  should  not  be  liable  for  the  costs  and 
charges  of  the  men  being  kept  idle,  pending  the  delay  ; and  that  the 
plaintiff  accordingly  sawed  the  said  logs  on  these  terms  ; but  the  plea 
did  not  aver  positively  the  acceptance  of  the  substituted  agreement,  or 
the  performance  of  it  in  satisfaction,  &c. 

Held,  on  demurrer,  fourth  plea  bad,  for  under  the  agreement  defendant 
was  not  authorized  of  his  own  mere  motion  to  put  an  end  to  it. 

Held , also,  fifth  plea  good,  as  amounting  to  a satisfaction  after  breach, 
though  it  would  have  been  more  proper  to  have  averred  in  express 
terms  an  acceptance  in  satisfaction,  &c. 

Declakation — First  count. — That  by  deed  dated  18th 
April,  1874,  between  the  parties,  the  plaintiffs  covenanted 
with  the  defendant,  for  the  consideration  therein  named,  to 
keep  their  mill  in  running  order,  using  due  diligence  therein, 
during  the  season  of  1874;  also  to  saw,  cull,  draw,  and  pile 
all  the  pine  lumber  required  to  be  cut  thereat,  as  they  might 
be  instructed;  also  to  drive  the  logs  to  the  mill  from  a named 
point;  and  further,  that  the  plaintiffs  would  give  to  the  de- 
fendant three  full  days’  notice  of  their  requirement  to  have 
the  logs  delivered  at  the  aforesaid  point.  And  the  defendant 
thereby  covenanted  with  the  plaintiffs  that,  in  the  event 
of  the  logs  not  being  delivered  at  the  aforesaid  point,  after 
the  aforesaid  notice  of  three  days  clear  being  given,  he 
46 — vol.  xxv  c.p. 
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would  pay  to  the  plaintiffs  the  cost  and  charges  of  the  mill 
hands,  kept  idle  in  consequence — the  said  cost  and  charges 
of  the  men  so  kept  idle  in  no  case  to  commence  before  the 
expiration  of  the  three  days’  notice  aforesaid.  And  the 
plaintiffs  aver  that  logs  were  not  delivered  at  the  aforesaid 
point,  although  the  plaintiffs  had  given  the  defendant  three 
full  days’  notice  of  their  requirement  to  have  the  logs  so 
delivered;  and  all  conditions  were  fulfilled,  &c.,  yet  the  logs 
were  not  so  delivered  before  the  expiration  of  three  days 
clear,  as  aforesaid,  from  the  giving  of  such  notice,  whereby 
the  mill  hands  were  kept  idle,  and  the  plaintiffs  were 
thereby  put  to  great  costs  and  charges,  &c. 

The  second  count  was  similar  to  the  first,  but  alleging  a 
breach  on  a different  occasion. 

Fourth  plea  to  the  first  and  second  counts:  that  before 
the  said  alleged  breaches  of  covenant  in  the  said  counts, 
mentioned,  or  either  of  them,  the  defendant  gave  notice  to 
the  plaintiffs  that  he  did  not  require  any  further  logs  cut 
or  sawed  at  the  said  mill  during  the  said  season  of  1874. 

Fifth  plea  to  the  said  counts,  on  equitable  grounds:  that 
after  the  making  the  said  agreement,  and  after  the  plain- 
tiffs had  been  engaged  in  sawing  logs  for  the  defendant  at 
the  said  mill,  pursuant  thereto,  under  the  said  agreement, 
during  the  said  season  of  1874,  and  up  to  September  in  the 
said  year,  and  before  any  of  the  alleged  breaches  in  the 
said  first  and  second  counts  mentioned,  the  defendant  being 
unable  to  procure  additional  logs  to  be  delivered  at  said 
point,  upon  plaintiffs’  request,  without  a delay  of  several 
days  thereafter,  notified  and  required  the  plaintiffs  to  shut 
down  the  said  mill  for  the  said  season,  as  he  did  not  require 
any  more  logs  cut  thereat  during  the  said  season,  but  if 
the  plaintiffs  were  desirous  of  sawing  certain  logs  known 
as  “ the  Boyd  ” logs,  then  being  convenient,  as  soon  as 
they  should  be  brought  to  the  said  point,  at  the 
same  rate  and  prices  as  they  had  theretofore  been 
sawing  under  the  said  contract,  without  the  defendant 
being  answerable  for  or  liable  to  pay  the  wages  of  the  men, 
pending  any  delay  in  the  bringing  of  the  said  logs  to  the 
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said  point,  that  they  might  continue  to  operate  the  mill 
for  that  purpose,  but  upon  the  distinct  condition  that  the 
defendant  was  not  to  be  liable  for  any  such  damage;  and 
that  should  the  plaintiffs  continue  the  operation  of  the 
said  mill  for  the  purpose  of  cutting  the  said  “ Boyd  ” logs 
as  above  mentioned,  and  if,  when  the  plaintiffs  had  com- 
pleted the  sawing  of  the  said,“Boyd”  logs,  certain  other  logs 
of  the  defendant’s,  then  on  the  way,  should  not  have  reached 
the  said  point,  the  plaintiffs  were  then  to  shut  down  the 
said  mill  for  the  season,  unless  the  plaintiffs  chose  to  await 
the  arrival  of  the  said  additional  logs  of  the  defendant’s  at 
their  own  risk  and  expense,  and  without  the  defendant 
being  held  liable  or  responsible  for  the  wages  of  the  plain- 
tiffs’ men  pending  such  delay,  in  which  event  the  plaintiffs 
were  to  be  at  liberty  to  saw  the  said  additional  logs  of  the 
defendant’s,  upon  the  terms  set  forth  in  the  said  contract. 
And  the  defendant  says  that  upon  the  plaintiffs  being  given 
such  notice,  they  elected  for  their  own  benefit  and  advan- 
tage, and  in  view  of  the  profit  they  would  make  out  of 
cutting  the  said  additional  quantity  of  logs,  to  await  the 
arrival  of  the  said  “ Boyd  ” logs,  and  manufacture  the  same 
upon  the  terms  aforesaid,  and  thereupon  to  await  the  arri- 
val of  the  said  additional  logs  of  the  defendant’s,  and  manu- 
facture the  same  upon  the  express  understanding  and  con- 
dition, as  aforesaid,  that  the  defendant  was  not  to  be 
liable  for  the  wages  of  the  men,  pending  the  delay  in 
the  arrival  of  the  said  “Boyd”  logs,  or  other  logs  of 
the  defendant;  and  the  plaintiffs  did  accordingly  con- 
tinue the  operation  of  the  said  mill  for  the  purpose  of 
sawing,  and  did  saw  the  said  “ Boyd  ” logs,  and  the  said 
other  logs  of  the  defendant’s,  upon  the  terms  and  condi- 
tions aforesaid,  during  which  time  occurred  the  delays  in 
respect  of  which  the  said  breaches  are  alleged. 

The  plaintiffs  demurred  to  both  pleas  on  the  grounds  : 

1.  That  the  said  plea  admits  the  covenant  sued  on,  and 
the  breaches  thereof,  but  does  not  set  up  any  sufficient 
matter  in  avoidance  of  the  liability  of  the  defendant; 

2.  That  under  the  deed  set  out  in  the  first  and  second  counts, 


364  COMMON  PLEAS,  TRINITY  VACATION,  39  VIC.,  1875. 


the  whole  of  the  season  of  1874  was  covered,  and  the  said 
defendant  was  hound  to  furnish  logs  to  the  plaintiffs,  as  in 
said  deed  set  out,  during  the  whole  of  the  said  season,  and 
could  not  relieve  himself  from  such  liability  by  giving  to 
the  plaintiffs,  during  such  season,  a notice  that  he  did  not 
require  any  further  logs  cut  or  sawed  at  the  said  mill  dur- 
the  said  season. 

And  to  the  fifth  plea  on  the  grounds  : 1.  That  the  said 
plea  sets  up  an  alleged  parol  agreement  in  variation  of 
that  sued  upon,  the  said  agreement  sued  upon  being  under 
seal.  2.  That  said  plea  sets  up  an  alleged  agreement,  but 
does  not  disclose  any  consideration,  or  any  sufficient  con- 
sideration to  support  such  alleged  agreement. 

April  30,  1875.  J.  K.  Kerr  for  the  demurrer.  Both 
pleas  are  bad.  The  fourth  plea  contains  no  facts  which  in 
any  way  avoid  the  covenant  sued  upon.  The  whole  of  the 
season  of  1874  was  covered  by  the  agreement,  and  the  use 
of  the  words  in  the  agreement  that  plaintiffs  were  to  cut 
all  timber  required  to  be  cut  thereat,  as  they  might  be 
instructed,  could  not  have  the  effect  of  giving  the  defendant 
the  option  at  any  time  of  putting  an  end  to  the  contract. 
The  only  meaning  that  could  be  ascribed  to  them  is,  that 
they  refer  to  the  manner  in  which  the  sawing  was  to  be 
done.  The  fifth  plea  is  also  bad.  It  in  fact  amounts  to 
setting  up  a parol  agreement  in  variation  of  the  deed;  and 
even  if  sufficient  as  a substituted  agreement,  it  does  not 
shew  any  consideration  for  its  performance:  Fair  v.  Pen- 
gelly,  34  U.  C.  R.  611;  Noble  v.  Ward,  L.  R.  2 Ex.  135. 

Bethune,  contra.  The  words  in  the  agreement  that 
the  plaintiffs  were  to  cut  as  required,  and  as  they  might  be 
instructed,  shews  that  it  was  only  on  the  defendant  re- 
quiring and  instructing  the  plaintiffs  to  go  on  that  they 
were  to  do  so,  and  the  plea  shews  that  so  far  from  instruct- 
ing them  to  go  on,  he  expressly  notified  them  that  he  did 
not  require  any  more  cut.  This  is  a good  defence.  Then 
as  to  the  fifth  plea.  The  facts  as  set  out  do  not  amount  to 
a variation  of  the  original  contract,  but  shew  that  the 
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original  contract  was  rescinded,  and  the  parol  agreement 
substituted  in  the  place  of  it.  The  cases  shew  that  a 
written  contract  may  be  released  by  parol  before  breach  ; 
and  this  having  been  done,  it  was  quite  competent  for  the 
parties  to  enter  into  the  parol  agreement ; and  there  can  be 
no  question  that  it  shews  a sufficient  consideration:  Webb 
v.  Hewitt,  3 K.  & J.  438. 

October  5th,  1875.  Hagarty,  C.  J.  To  support  the 
fourth  plea,  the  defendant  has  to  insist  that  it  was  wholly 
optional  on  his  part  to  do  any  thing  under  the  agreement 
or  not.  In  fact,  that  it  obliged  the  plaintiffs  to  keep  their 
mill  in  running  order,  and  use  due  diligence,  for  the  season, 
and  haul  and  saw  all  the  lumber  offered  to  them,  but  that 
the  defendant  could  at  any  moment  say  that  he  did  not 
want  any  lumber,  or  any  more  lumber  sawed — that  he 
could,  the  day  after,  or  an  hour  after  the  execution  of  the 
agreement,  notify  the  plaintiffs  that  he  would  nof  do  any- 
thing under  it. 

It  will  also  follow  that  after  the  plaintiffs  may  have  given 
the  three  days’  notice,  and  before  the  expiration  of  the 
days,  the  defendant  can  relieve  himself  from  liability  by 
giving  notice  as  stated  in  the  plea. 

This  seems  a one-sided  view  of  the  bargain.  If  correct, 
it  is  not  easy  to  see  what  was  the  consideration  for  the 
plaintiffs  contracting,  as  they  did,  to  keep  their  mill  ready. 

It  seems  to  be  clear  that  the  defendant  could  require  the 
plaintiffs  to  haul  and  cut,  according  to  his  instructions. 
Nothing  is  said  as  to  any  quantity  to  be  delivered,  or  that 
there  should  be  enough  logs  to  keep  the  mill  going. 

But  what  can  be  the  meaning  of  the  defendant’s  covenant 
to  pay  the  cost  of  the  mill  hands  being  kept  idle,  in  the 
event  of  the  logs  not  being  delivered  at  the  place  agreed 
on,  after  three  days’  notice  of  plaintiffs’  requirement  for 
their  delivery  ? It  is  difficult  to  affix  any  meaning  to  this, 
unless  that  it  was  contemplated  that  the  plaintiffs  had  the 
right  to  call  for  logs  to  keep  their  mill  going  from  time  to 
time. 
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This  provision  would  be  useless,  if  the  requirement  could 
always  be  met  by  a notice  that  the  defendant  wanted  no 
more  logs  cut  at  the  plaintiffs’  mill. 

The  expression,  “to  saw,”  &c.,  “all  the  pine  lumber  re- 
quired to  be  cut  thereat,  as  they  might  be  instructed,”  is 
relied  on  by  the  defendant  to  shew  that  the  plaintiffs  were 
only  to  cut  what  he  required  and  instructed  them,  and  if 
he  required  none,  that  was  to  be  an  end  of  it. 

The  words,  “as  they  might  be  instructed,”  may  refer 
only  to  the  sizes,  &c.,  into  which  the  lumber  was  to  be  cut. 

The  preceding  words,  “ required  to  be  cut,”  may,  perhaps, 
be  read  in  the  light  of  the  subsequent  words,  as  to  the 
plaintiffs’  requirement  to  have  the  logs  delivered. 

I am  by  no  means  free  from  doubt,  but  at  present  I am 
unable  to  see  my  way  to  holding  in  favour  of  the  defen- 
dant’s contention. 

If  notice  were  given  before  any  breach  it  might  of 
course  seriously  affect  the  measure  of  damage,  but  unless 
it  be  a complete  bar  the  plaintiffs  should  have  judgment. 

No  liability  or  cause  of  action  would  arise  till  after  the 
expiration  of  the  three  days’  notice.  The  plea  merely 
avers  that  before  breach  the  notice  was  given. 

I therefore  hold  the  fourth  plea  no  answer. 

As  to  the  fifth  plea,  on  equitable  grounds.  According  to 
old-fashioned  notions,  it  would  be  probably  held  bad,  as 
not  averring  positively  the  acceptance  of  a substituted 
agreement,  shewing  a new  cause  of  action  capable  of  en- 
forcement, or  the  acceptance  of  the  performance  of  the  new 
agreement  in  satisfaction,  &c. 

But  after  several  perusals  of  the  plea,  I think  it  may  be 
held  to  set  up  a sufficient  bar — namely,  the  election  and 
agreement  to  saw  the  Boyd  logs  and  the  other  logs  not  in- 
cluded in  the  first  agreement,  for  plaintiffs’  benefit  and 
profit,  on  the  agreement  and  condition  that  the  defendant 
should  not  be  liable  for  the  men’s  wages,  pending  the 
delay;  and  the  further  averment  that  the  plaintiffs  accord- 
ingly sawed  the  Boyd  logs  and  the  other  logs  on  these 
terms. 
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If  all  this  be  true,  it  may  amount  to  a satisfaction  after 
breach. 

The  objection  as  to  the  new  agreement  being  a parol 
substitution  for  the  specialty  sued  on,  cannot,  I think,  pre- 
vail in  an  equitable  plea. 

I regret  the  absence,  now  so  common,  of  the  old  express 
averments  as  to  acceptance  in  satisfaction,  &c.,  which  gen- 
erally sufficed  to  raise  a clear  intelligible  issue  for  trial. 

I uphold  the  fifth  plea. 

The  judgment  will  therefore  be  for  the  plaintiffs  on 
the  fourth  plea,  and  for  the  defendant  on  the  fifth  plea. 

Judgment  accordingly. 


. 
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MICHAELMAS  TEEM,  39  VICTORIA,  1875. 

[November  15 tli  to  December  4:th.) 


Present  : 

The  Hon.  John  Hawkins  Hagarty,  C.J. 

“ John  Wellington  Gwynne,  J. 

“ Thomas  Galt,  J. 


Robert  Campbell  et  ux.  y.  James  Campbell. 

Slander — Adidtery  oj  wife — Special  damage — Damages — Arrest  of  judg- 
ment— Evidence — Effect  of  judgments  in  crim.  con.  and  suit  for  alimony. 

In  a declaration  by  a liusband  and  wife  for  the  slander  of  the  wife  in 
accusing  her  of  adultery,  it  was  alleged  as  special  damage  that  the 
wife  had.  lost  and  been  deprived  of  the  hospitality  of  friends  with  whom 
she  was  in  the  habit  of  associating,  and  who  now  refused  to  associate 
with  her. 

Held,  on  a motion  for  arrest  of  judgment,  a sufficient  allegation  of  special 
damage  to  support  the  action. 

Qucere,  whether  the  allegation  of  the  loss  of  the  consortium  of  the 
husband  would  have  been  alone  sufficient. 

Held,  also,  that  the  declaration  claiming  the  damages,  as  the  wife’s, 
although  when  recovered  they  might  belong  to  the  husband,  was  no 
objection,  and,  at  all  events,  was  merely  a matter  of  form  and  so 
amendable. 

Held , also,  that  the  course  adopted  by  the  husband  at  the  trial,  with  the 
defendant’s  concurrence,  in  conceding  the  action  to  be,  in  substance, 
that  of  the  wife  alone,  and  coming  forward  as  a witness  for  the  defence 
in  support  of  a plea  of  justification,  and  allowing  the  case  to  be  sub- 
mitted to  the  jury  on  the  question  of  the  truth  or  falsity  of  the  accusa- 
tion, would  now  preclude  the  motion  in  arrest  of  judgment. 

The  husband  had  sued  the  person  accused  of  the  adultery  for  charging 
which  this  action  was  brought,  and  recovered  a judgment  against  him 
in  an  action  of  crim.  con.,  and  judgment  had  been  given  in  Chancery 
against  the  wife,  on  the  ground  of  adultery,  in  a suit  brought  by  her 
against  the  husband  for  alimony. 

Held , that  under  these  circumstances  the  verdict  entered  for  the  plaintiffs, 
must  be  set  aside,  when  the  plaintiff,  Robert  Campbell,  if  so  advised, 
might  raise  the  question  whether  he  was  not  dominus  litis. 

This  was  an  action  brought  by  a husband  and  wife,  or,  as 
it  would  appear  from  the  evidence,  by  the  wife,  in  the  name 
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of  the  husband  and  wife,  as  plaintiffs,  against  the  defend- 
ant, for  slander  of  the  wife,  in  charging  her  with  having 
been  guilty  of  adultery. 

The  declaration  contained  two  counts.  The  first  count 
was  for  slander,  in  having  stated  that  the  female  plaintiff, 
the  wife  of  the  other  plaintiff,  had  had  criminal  intercourse 
with  one  Gordon. 

The  second  count  was  for  verbal  slander,  in  having 
spoken  of  the  female  plaintiff,  the  wife  of  the  other 
plaintiff,  the  words  following,  that  is  to  say : “ Do  not  give 
Mrs.  Robert  Campbell,  meaning  the  plaintiff  Eliza,  wife  of 
the  said  Robert  Campbell,  any  goods,  as  she  is  under  a 
criminal  charge,  and  her  husband,  meaning  the  said  Robert 
Campbell,  will  not  be  responsible  for  what  she  buys — 
meaning  thereby  that  a criminal  charge  had  been  preferred 
against  her  before  a magistrate  or  some  other  legal  tribunal 
competent  to  hear  the  same.”  By  reason  whereof  the 
plaintiff  Eliza,  wife  of  the  said  Robert  Campbell,  hath  been 
and  is  greatly  injured  in  her  good  name,  fame,  and  reputa- 
tion, and  brought  into  public  scandal  and  disgrace,  and 
hath  been  and  is  shunned  and  avoided  by  divers  persons 
and  otherwise  injured.  And  the  plaintiff  Eliza  Campbell 
says  that  by  reason  of  the  said  several  matters  in  the  said 
several  counts  hereinbefore  mentioned,  and  of  each  and 
every  of  them,  the  said  Robert  Campbell,  husband  of  the 
said  Eliza  Campbell,  hath  cast  off  and  separated  himself 
from  his  wife,  the  plaintiff  Eliza  Campbell,  and  refused  her 
means  of  support,  and  she  hath  been  deprived  of  the  com- 
fort and  protection  of  his  society,  and  been  subjected  to 
great  disgrace  as  a woman  separated  from  her  husband,  and 
she  has  been  put  in  great  peril  and  danger  of  losing  her 
dower  in  the  lands  of  the  said  Robert  Campbell,  setting 
them  out,  which,  in  the  event  of  her  surviving  the  said 
Robert  Campbell,  she  would  be  entitled  to  have  and  enjoy ; 
and  the  said  Robert  Campbell  has  caused  the  merchants 
and  tradesmen  with  whom  she  was  in  the  habit  of  dealing 
to  refuse  to  give  to  the  said  plaintiff  Eliza  Campbell  goods 
on  credit,  and  she  has  been  forced  and  obliged  to  maintain 
47 — vol.  xxv  c.p. 
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and  support  herself,  and  has  incurred  expense  in  certain 
proceedings  instituted  by  her  in  the  Court  of  Chancery  to 
compel  her  said  husband  to  grant  her  alimony  and  support, 
and  has  lost  and  been  deprived  of  the  society  of  friends 
with  whom  she  was  in  the  habit  of  associating,  and  who 
now  refuse  to  associate  with  her.  And  the  declaration  con- 
cluded with  a claim  of  damages,  as  follows  : and  the  plain- 
tiff Eliza  Campbell  claims  ten  thousand  dollars. 

The  defendant  pleaded  not  guilty,  to  the  whole  declara- 
tion. 

To  the  first  count : that  the  matters  in  that  count 
mentioned  are  true  in  substance  and  in  fact. 

To  the  second  count : as  to  so  much  thereof  as  relates 
to  the  speaking  and  publishing  by  the  defendant  of 
the  alleged  words  without  the  alleged  meaning,  that  the 
plaintiff  was,  at  the  time  of  speaking  the  alleged  words, 
under  the  charge  of  having  had  criminal  conversation  with, 
and  of  having  been  debauched  and  carnally  known  by  one 
George  Gordon,  and  such  charge  had  been  made  against 
her,  and  an  action  at  law  had  been  or  was  about  to  be, 
commenced  against  the  said  George  Gordon  by  the  plaintiff 
Robert  Campbell  for  such  criminal  conversation. 

Issue. 

The  cause  was  tried  before  Hagarty,  C.  J.,  and  a jury, 
at  Toronto,  at  the  Spring  Assizes  of  1874. 

At  the  trial  it  was  admitted  that  nothing  turned  upon 
the  second  count,  and  the  parties  proceeded  to  the  trial  of 
the  issues  upon  the  first  count. 

No  objection  as  to  the  nature  of  the  action  or  as  to  the 
frame  of  the  record  was  taken,  although  the  learned  Chief 
Justice  drew  attention  to  the  singular  nature  of  the  action, 
under  the  circumstances  appearing. 

The  plaintiff  Robert  Campbell  was  called  as  a witness 
for  the  defendant,  James  Campbell,  and  testified  that,  hav- 
ing reason  to  suspect  his  wife  of  infidelity,  he  had  procured 
the  defendant  and  one  Anderson  to  watch  her  upon  an 
occasion  of  his  absence  from  home,  who,  upon  his  return, 
communicated  to  him  the  fact  that,  as  they  alleged,  they 
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had  discovered  her  with  Gordon,  under  circumstances  which 
satisfied  them  she  had  committed  adultery  with  him.  He 
also  produced  letters  which  he  had  found  in  her  possession, 
addressed  to  her,  which  pointed  to  her  having  had  intimacy 
with  another  man,  in  which  also  reference  was  made  to 
Gordon. 

This  witness  testified,  in  effect,  that  he  fully  be- 
lieved the  charge  : that  he  had  communicated  the  mat- 
ters discovered  to  his  wife,  to  her  father,  and  to  her 
brother,  and  that  he  had  turned  her  out  of  his  house,  and 
that  she  had  proceeded  against  him  in  Chancery  for 
alimony. 

The  plaintiff  Eliza  Campbell  was  called  and  examined 
on  her  own  behalf,  and  denied  the  charge  of  adultery. 

Upon  her  behalf  was  also  called  the  person  with  whom 
she  was  charged  to  have  committed  the  adultery,  who 
admitted  that  a verdict  had  been  recovered  against  him,  at 
the  suit  of  the  plaintiff  Robert,  for  criminal  conversation 
with  the  plaintiff  Eliza. 

The  jury  rendered  a verdict  for  the  plaintiff  with  $1,000 
damages,  which  was  entered  generally  upon  the  whole 
record. 

In  Easter  term,  May  21st,  1874,  Harrison , Q.C.,  obtained 
a rule  nisi  to  shew  cause  why  judgment  upon  this  verdict 
should  not  be  arrested,  on  the  ground  that  the  declaration 
disclosed  no  cause  of  action : that  the  words  alleged  were 
not  actionable  in  themselves  ; and  that  there  was  no  suffi- 
cient allegation  of  special  damage  to  make  them  actionable  : 
that  in  any  case,  the  action  being  for  words  spoken  of  the 
wife,  not  actionable  in  themselves,  the  damage  was,  in  law, 
the  damage  of  the  husband,  and  not  of  the  wife,  and  was  not 
so  claimed,  and  could  not  properly  be  so  claimed  in  this 
action ; or  why,  if  the  special  damage  alleged  be  held  suffi- 
cient, there  should  not  be  a new  trial  between  the  parties, 
on  the  ground  that  the  special  damage  alleged  was  not 
proved;  or  why  the  verdict  should  not  be  set  aside  on  the 
ground  that  the  same  was  against  law  and  evidence  and  the 
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weight  of  evidence,  and  for  excessive  damages,  and  on 
grounds  disclosed  in  affidavits  and  papers  filed  ; and  why, 
under  the  circumstances,  the  verdict  should  not  be 
restricted  to  the  first  count  of  the  declaration,  and  a ver- 
dict entered  for  the  defendant  on  the  second  count,  the 
said  count  having  been  abandoned  at  the  trial. 

In  Easter  term,  May  26  th,  1875,  M.  C.  Cameron,  Q.  C., 
shewed  cause.  There  is  no  ground  for  arresting  the  judg- 
ment. The  declaration  clearly  shews  a sufficient  allega- 
tion of  special  damage.  Apart  from  the  other  damage 
claimed,  the  case  of  Davies  et  ux.  v.  Solomon,  L.  R.  7 Q.  B. 
112,  shews  that  the  allegation  that  the  wife  has  lost  and 
been  deprived  of  the  hospitality  of  friends  with  whom 
she  was  in  the  habit  of  associating,  and  who  now  refuse 
to  associate  with  her,  is  in  itself  sufficient.  As  to  the 
second  count  having  been  abandoned,  all  that  took  place 
at  the  trial  was,  that  the  parties  agreed  to  consider  it  as 
purely  a contest  between  them  as  to  the  adultery  of  the  fe- 
male' plaintiff,  and  therefore  it  was  considered  unnecessary  to 
prove  any  damage.  On  the  merits  the  plaintiffs  are 
entitled  to  succeed ; the  case  was  left  fairly  to  the  jury, 
and  they  have  found  for  the  plaintiffs. 

Harrison,  Q.  C.  The  first  count  is  bad,  for  not  alleging 
special  damage,  and  the  damage  alleged  in  the  second 
count  is  not  sufficient.  The  damage  must  be  shewn  to  be 
the  legal  and  natural  consequence  of  the  slander,  and  of 
a material  and  pecuniary  character  : Viclcers  v.  Wilcox,  8 
East  1 ; Allsop  v.  Allsop,  5 H.  & N.  534 ; Lynch  v.  Knight, 
9 H.  L.  Cas.  577  ; and  it  is  not  shewn  to  be  so  here.  The 
loss  of  the  society  or  friendship  of  neighbours  is  not  a 
ground  of  damage,  nor  is  the  danger  of  losing  dower: 
Barnes  v,  Bruddel,  1 Lev.  261  ; Miller  v.  David,  L.  R.  9 C. 
P.  118  ; Moore  v.  Meagher,  Taunt.  39  ; Hartley  v.  Herring, 
8 T.  R.  130.  There  is  nothing  in  the  declaration  to  shew 
any  loss  of  income  ; at  all  events,  it  would  be  the  husband’s 
loss,  and  not  the  wife’s.  Moreover,  even  if  any  damage  is 
alleged  or  proved,  it  is  the  damage  of  the  husband,  and 
not  of  the  wife,  and  the  wife  therefore  cannot  maintain  the 
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action  : Coleman  v.  Har court,  1 Lev.  140  ; Russell  v.  Come, 
2 Ld.  Raym.  1031 ; Saville  v.  Sweeny,  4 B.  & Ad.  514 ; 
Deng  ate  v.  Gardiner,  4 M.  & W.  5 ; Breen  v.  McDonald , 
22  C.  P.  298.  The  Ontario  Act  gives  the  wife  certain 
rights  with  regard  to  her  separate  property,  but  none 
with  regard  to  her  name  or  reputation. 

December  22nd,  1875,  Gwynne,  J.,  delivered  the  judg- 
ment of  the  Court. 

Whether  or  not,  in  an  action  by  husband  and  wife 
for  slander,  in  accusing  the  wife  of  adultery,  it  is  a suf- 
ficient allegation  of  special  damage  in  order  to  sustain 
the  action,  to  say  that  the  husband,  in  consequence  of  the 
accusation,  and  believing  it  to  be  true,  hath  cast  off'  his 
wife,  and  separated  himself  from  her,  and  that  she  has  been 
deprived  of  the  comfort  and  protection  of  his  society,  we 
are  not  called  upon  to  decide,  because  in  this  case,  as  in 
Davies  et  ux.  v.  Solomon,  L.  R.  7 Q.  B.  112,  it  is  also  laid 
as  special  damage  resulting  from  the  slander,  that  the  wife 
has  lost  and  been  deprived  of  the  hospitality  of  friends 
with  whom  she  was  in  the  habit  of  associating,  and  who 
now  refuse  to  associate  with  her. 

It  was  the  undoubted  opinion  of  Lord  Campbell,  in 
Lynch  v.  Knight,  9 H.  L.  Ca.  577,  at  p.  589,  that  where  the 
slander  consisted  in  accusing  the  wife  of  adultery,  the 
loss  of  the  consortium  of  the  husband,  as  a consequence  of 
that  slander,  was  a sufficient  allegation  of  special  damage. 

Lord  Cranworth  expressed  himself  as  strongly  inclined 
to  be  of  the  same  opinion. 

Lord  Brougham  did  not  profess  to  have  arrived  at  any 
decided  opinion  upon  the  point.  All  he  said  was,  that  “ he 
doubted  that.” 

Lord  Wensleydale  alone  expressed  a decided  opinion  to 
the  contrary. 

It  was  clearly  the  opinion  of  the  majority  of  the  Court 
of  Exchequer  Chamber  in  Ireland,  in  support  of  the  suffi- 
ciency of  such  an  allegation  of  special  damage. 

All  this  is  high  authority  in  support  of  its  sufficiency. 
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In  Davies  et  ux  v.  Solomon,  L.  R.  7 Q.  B.  112,  it  was 
expressly  decided  upon  demurrer,  that  the  allegation  of  the 
loss  of  hospitality,  previously  enjoyed  by  the  wife,  is  a 
sufficient  allegation  of  special  damage. 

There  it  was  argued,  on  behalf  of  the  plaintiffs,  that  in- 
asmuch as  this  species  .of  action  is  brought  by  the  wife,  the 
husband  being  joined  for  conformity  merely,  the  damage 
necessary  to  give  a right  to  recover  must  be  damage  to  her 
alone,  and  that  the  loss  of  hospitality,  which  she  had  hith- 
erto enjoyed,  was  only  pecuniary  loss  to  her  husband,  and 
not  to  her. 

Blackburn,  J.,  in  giving  the  judgment  of  the  Court,  which 
judgment  was  concurred  in  by  Mellor  and  Hannen,  JJ.,  says, 
at  p.  115:  “ That  certainly  is  a plausible  argument,  as  the 
husband  is  of  course  bound  to  maintain  his  wife  and  to 
supply  her  with  food,  although  her  friends  cease  to  do  so. 
But  he  continues,  “ I am  however  unwilling  to  agree  with 
such  artificial  reasoning,  and  I think  that  the  real  damage 
in  this  case  is  to  the  wife  herself.  Notwithstanding  that 
it  is  the  husband’s  duty  to  support  his  wife,  he  is  only 
bound  to  provide  her  with  necessaries  suitable  to  his  sta- 
tion in  life,  and  she  might,  by  visiting  friends  in  a higher 
position  than  himself,  enjoy  luxuries  which  he  either  could 
not  or  might  not  choose  to  afford  her.  But  I should  be  sorry 
to  say  that  we  must  enter  into  a nice  inquiry  as  to  whether 
such  hospitality  would  save  the  purse  of  the  husband  or  of 
the  wife.” 

So  far  then  as  this  point  is  concerned,  if  the  declaration 
be,  as  it  was  in  that  case  declared  to  be,  good  upon  demur- 
rer, it  will  be  good  upon  a motion  in  arrest  of  judgment. 

As  to  the  claim  of  damage  being  sustained  by  the  wife, 
if  it  be  that  it  is  by  reason  of  damage  to  the  wife  that  the 
action  lies,  although  brought  by  husband  and  wife,  there 
can  be  no  error  in  laying  the  claim  for  damage  according 
to  the  truth  in  substance,  even  though  these  damages, 
when  recoverable,  may,  as  was  contended,  belong  to  the 
husband ; however,  this  claim  of  damage  seems  to  be  a 
matter  of  form,  any  defect  in  respect  of  which  may  be 
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amended,  so  as  to  make  the  claim  of  damage  according  to 
whatever  is  in  law  the  substance.  No  motion  in  arrest  of 
judgment  can  be  entertained  upon  these  grounds. 

If  there  were  any  doubt  in  this  case,  we  should  not  feel 
called  upon  to  make  the  rule  absolute  for  arrest  of  judg- 
ment, after  the  course  taken  at  nisi  jprius,  wherein  the 
plaintiff  Robert  Campbell,  apparently  conceding  that  this 
action  was  in  substance  the  action  of  his  wife  alone,  suf- 
fered the  case  to  go  broadly  to  the  jury  upon  the  issue  as 
to  the  truth  or  falsity  of  the  accusation,  and  he  himself 
came  forward  as  a witness  in  support  of  the  defence.  The 
defendant  was  a party  to  that  proceeding,  and  the  motion 
in  arrest  of  judgment  comes  now  with  ill  grace  from  him. 
But  although  we  feel  bound  to  refuse  to  make  the  rule 
absolute,  in  so  far  as  it  asks  for  an  arrest  of  judgment,  we 
think  it  must  be  made  absolute  to  set  aside  the  verdict. 

The  verdict  seems  to  be  attributable  to  sympathy  with 
the  wife,  rather  than  to  an  intelligent  and  impartial 
appreciation  of  the  evidence.  The  person  accused  of  hav- 
ing committed  the  adultery  with  the  female  plaintiff 
admitted  himself  in  evidence  that  a verdict  had  been  ren- 
dered against  him  at  the  suit  of  the  plaintiff  Robert  Camp- 
bell for  that  act  of  adultery,  for  imputing  which  this 
present  action  is  brought.  As  between  the  plaintiff  Robert 
and  the  person  to  whom  the  adultery  is  imputed,  that  ver- 
dict, reduced  to  judgment,  is  conclusive  upon  the  question 
of  the  guilt  or  innocence  of  the  person  accused  of  having 
committed  adultery  with  the  female  plaintiff.  The  pro- 
ceeding mentioned  in  the  declaration  to  have  been  taken 
by  the  female  plaintiff,  in  Chancery,  against  her  husband 
for  alimony,  after  a most  patient  enquiry,  has  terminated  in 
a judgment  adverse  to  the  female  plaintiff,  and  the  result 
is,  that  unless  that  judgment  be  reversed  on  appeal,  it  is 
conclusive  as  between  her  and  her  husband  upon  the  ques- 
tion of  adultery. 

For  these  reasons  we  think  this  verdict  should  be  set 
aside. 

The  case  was  argued  on  behalf  of  the  defendant  with  the 
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view,  as  it  appears,  to  obtain  an  expression  of  opinion  from 
the  Court,  as  to  whether  or  not  the  husband  plaintiff  is 
dominus  litis  in  an  action  of  this  nature.  That  is  a ques- 
tion which  the  plaintiff  Robert  Campbell  may,  if  he  thinks 
fit,  raise  for  himself.  At  present  we  express  no  opinion  upon 
it.  It  is  not  raised  so  as  to  call  for  any  expression  of  opinion 
from  us. 

The  rule  will  be  absolute  to  set  aside  the  verdict. 

Rule  absolute. 


Davies  v.  Appleton  et  al. 


Contract — Not  to  be  performed  in  the  year — Statute  of  Frauds — Agreement 
— Construction  of — Right  to  terminate. 

The  plaintiff  entered  into  a verbal  agreement  with  the  defendant  to 
canvass  Canada  for  subscribers  to  a certain  book,  and  on  completing 
Canada  to  go  to  Liverpool  and  canvass  for  subscribers  in  England ; the 
plaintiff  to  be  paid  $3  for  each  subscriber  he  should  obtain  in  Canada, 
and  $8  in  England.  In  an  action  for  terminating  this  agreement  it 
was  stated  by  the  plaintiff  in  his  evidence  that  the  agreement  as  to 
Canada  and  England  was  all  one  ; and  that  it  would  take  from  eight 
to  twelve  months  to  complete  Canada  and  over  two  years  to  do  the 
work  in  England. 

Held,  a contract  not  to  be  performed  within  a year,  that  being  the  in- 
tention of  the  parties  and  apparent  from  the  nature  of  the  employment ; 
and  that  the  plaintiff  therefore  could  not  recover. 

Held , also,  that  the  agreement  was  only  to  pay  the  plaintiff  for  every 
subscriber  he  should  obtain,  either  party  having  the  right  to  termi- 
nate the  engagement,  and  the  only  claim  the  plaintiff  could  have  against 
the  defendants  was  for  subscribers  obtained  before  his  dismissal, 
which  the  evidence  here  shewed  that  the  plaintiff  had  been  paid  for. 

Declaration.  First  count : for  that — in  consideration 
that  the  plaintiff  would  enter  into  the  service  ot  the  de- 
fendants upon  the  terms  following,  that  is  to  say,  that  the 
plaintiff  should  from  the  2nd  day  of  February,  1874, 
remain  in  the  province  of  Ontario,  and  other  provinces  of 
Canada,  and  solicit  and  obtain  subscribers  for  the  purchase 
from  the  defendants  of  a book  of  the  defendants,  entitled 
“ Picturesque  America,  or  the  Land  we  Live  in,”  as  long 
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as  he,  the  plaintiff,  could  procure  subscribers  to  said  book 
in  sufficient  numbers  to  remunerate  him  and  pay  neces- 
sary expenses  ; and  that  the  plaintiff  should  immediately 
thereafter,  at  the  costs  and  charges  of  the  defendants 
proceed  to  the  town  of  Liverpool,  in  Great  Britain,  and 
there  solicit  and  obtain  subscribers  for  the  purchase  of  the 
said  book,  and  of  a certain  other  book  of  the  defendants, 
entitled  “ Picturesque  Europe” — the  defendants  promised 
the  plaintiff  to  retain  him  in  the  said  service  and  employ- 
ment in  the  capacity  and  upon  the  terms  aforesaid,  and 
not  to  retain  or  employ  any  other  person  for  any  of  the 
purposes  aforesaid,  either  in  the  said  town  of  Liverpool, 
or  in  the  province  of  Ontario,  or  other  provinces  of  Can- 
ada ; and  the  defendants  promised  to  pay  to  the  plain- 
tiff a commission  and  reward  of  S3  for  each  subscriber 
the  plaintiff'  should  procure  for  the  first  named  book  in 
Canada;  and  after  the  plaintiff’s  leaving  Canada,  to  pay  to 
the  plaintiff,  over  and  above  his  expenses  in  going  to  Eng- 
land, and  the  expense  he  should  incur  in  taking  his  wife 
with  him  to  England,  a commission  and  reward  equal  to 
$8  for  each  subscriber  he  should  procure  for  the  said  “ Pic- 
turesque America,”  in  the  said  town  of  Liverpool ; and  a fur- 
ther reasonable  sum,  by  way  of  commission  and  reward,  for 
every  subscriber  the  plaintiff  should  obtain  for  said  “ Pic- 
turesque Europe,”  in  the  said  town  of  Liverpool.  The  count 
then  averred  that  the  plaintiff  thereupon  entered  upon  the 
said  employment  and  continued  therein  from  Febiuary 
aforesaid,  until  the  16th  September,  1873,  when,  although 
the  plaintiff  was  ready  and  willing  to  continue  in  such 
service  and  employment  until  the  same  should  be  deter- 
mined as  aforesaid,  the  defendants  dismissed  the  plaintiff* 
from  the  said  service  and  employment,  and  refused  to  retain 
him  therein  for  the  remainder  of  the  time  agreed  upon, 
whereby  the  plaintiff  was  deprived  of  the  commission,  re- 
ward, and  profits  which  he  would  have  derived  from  being 
retained  in  the  said  service  and  employment,  and  remained 
for  a long  time  unemployed,  and'suffered  great  loss  from  the 
sale  of  his  furniture  and  effects  in  the  city  of  New  York; 
48 — vol.  xxv  c.p. 
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and  necessarily  incurred  divers  expense  in  and  about  the 
entering  into  the  said  agreement,  and  preparing  to  proceed 
to  Liverpool  aforesaid. 

The  second  count  set  forth  an  agreement  relating  to  the 
canvassing  for  subscribers  in  Liverpool  only ; but  it  is 
unnecessary  to  set  out  this  count  as  the  agreement  relied 
upon  in  evidence,  was  that  referred  to  in  the  first  count. 

There  were  also  the  common  [count  for  work,  journeys, 
services,  and  attendances  rendered  by  the  plaintiff  for  the 
defendants  at  their  request,  &c. 

The  defendants  pleaded  non-assumpsit,  and  several 
special  pleas  to  the  1st  and  2nd  counts  ; and  never  in- 
debted, payment,  and  set-off  to  the  common  count. 

The  case  was  tried  before  Strong,  J.,  without  a jury, 
at  Toronto,  at  the  Spring  Assizes  of  1875. 

The  evidence  so  far  as  material,  is  set  out  in  the  judg- 
ment. 

At  the  close  of  the  plaintiff’s  evidence,  the  counsel  for 
the  defendants  moved  for  a nonsuit,  upon  the  ground  that 
the  agreement  sued  upon  in  the  first  count,  and  which  was 
the  only  one  of  which  the  plaintiff*  gave  evidence,  was 
within  the  4th  section  of  the  Statute  of  Frauds,  and  could 
only  be  evidenced  by  a note  in  writing,  as  involving  a con- 
tract not  to  be  performed  by  the  plaintiff  within  a year. 

The  learned  Judge  overruled  the  objection,  but  he  re- 
served leave  to  the  defendants  to  move  to  enter  a nonsuit 
upon  that  ground,  and  the  case  proceeded. 

Afterwards,  in  the  progress  of  the  cause,  the  learned 
Judge  ruled  that  the  facts  disclosed  in  evidence  justified 
the  defendants  in  dismissing  the  plaintiff  for  misconduct. 

The  counsel  for  the  plaintiff  thereupon,  in  deference  to 
the  learned  Judge’s  ruling  upon  this  point,  submitted  to  a 
nonsuit  as  to  the  special  counts,  taking  voluntarily  a non- 
suit as  to  the  common  count,  as  to  which  the  defendants’ 
contention  had  been  that  they  had  paid  the  plaintiff  in 
full  for  all  work  perfofmed  by  him  under  the  arrangement 
which  they  admitted  they  had  made  with  him. 


DAVIES  V.  APPLETON  ET  AL. 


379 


In  Easter  term,  May  19th,  1875,  M . C.  Cameron,  Q.  C.,. 
obtained  a rule  in  nisi,  under  the  Law  Reform  Act,  to  set 
aside  the  nonsuit  and  to  enter  a verdict  for  the  plaintiff, 
or  for  a new  trial. 

In  Michaelmas  term,  November  26th,  1875,  Lash  shewed 
cause.  The  defendants  are  entitled  to  maintain  their  non- 
suit on  any  ground  ; and,  therefore,  on  one  of  the  grounds 
taken  at  the  trial,  though  not  the  one  on  which  the  non- 
suit was  entered,  that  the  contract  was  not  to  be  performed 
within  a year ; and  so  was  within  the  4th  section  of  the 
Statute  of  Frauds,  and  required  to  be  in  writing.  The 
evidence  shews  that  the  parties  never  contemplated  the  per- 
formance of  the  contract  within  the  year  ; and  that  even  if 
they  had  done  so,  it  would  have  been  physically  impossible, 
as  before  going  to  Liverpool,  which  was  to  take  over  two 
.years,  he  was  to  finish  Canada.  The  case  of  Boydell  v- 
Drummond,  11  East.  142,  is  expressly  in  point,  and  shews 
that  there  can  be  no  recovery.  The  defendants  are,  how- 
ever, entitled  to  succeed  on  the  other  ground  on  which  the 
nonsuit  was  entered ; namely,  that  the  contract  was  pro- 
perly terminated  for  plaintiff’s  misconduct. 

McMichael,  Q.  C.,  and  R.  P.  Stephens,  contra.  The  plain- 
tiff’s contract  with  the  defendants  was  to  canvass  Canada  ; 
and  that  if  he  succeeded,  he  was  to  have  a further  contract 
for  Liverpool.  The  plaintiff’s  declaration  is  based  on  the 
contract  for  Canada ; and  there  is  nothing  in  the  evidence 
to  shew  that  it  was  not  to  be  performed  within  the  year, 
and  therefore  the  statute  does  not  apply.  As  to  the  other 
point,  namely,  misconduct,  it  is  not  a ground  for  a non- 
suit. 

December  22nd,  1875. — Gwynne,  J. — The  plaintiff,  who 
himself  gave  evidence  of  the  agreement  sued  upon,  says 
that  it  was  made  by  him  with  one  Hall,  whom  he  de- 
scribes as  being  the  manager  of  the  department  of  can- 
vassers in  the  publishing  house  of  Appleton  & Co.,  of  New 
York,  the  defendants,  and  that  it  was  to  the  effect  that  he, 
the  plaintiff  should  stay  in  Canada  and  work  Canada  in 
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canvassing  for  subscribers  to  a work  entitled  “ Picturesque 
America,”  and  when  through,  go  to  Liverpool,  in  England, 
to  canvass  there ; that  he  was  to  have  $8  in  Liverpool  for 
each  subscriber : or,  at  his  option,  the  right  of  having  the 
numbers  sent  to  him  at  a certain  price,  and  of' selling  the 
book  himself : that  he  was  to  have  $3  for  each  subscriber 
he  could  procure  in  Canada,  which  sum  he  was  to  receive 
after  eight  parts  had  been  delivered  to  each  such  subscri- 
ber : that  he  received  from  the  defendants  a letter,  dated 
the  16th  September,  1874,  addressed  to  him  as  follows  : — 
“ S.  W.  Davies. 

“ Sir— Your  memorandum  of  account  to  hand.  From 
this  date  we  will  accept  no  orders  from  you  for  “ Pictures- 
que America”  in  Canada.  Return  all  order  books  at 
once,  and  a statement  of  account  in  full  will  be  furnished 
you. 

“ Respectfully, 

“ Appleton  & Co. 

“ Hall.” 

Some  more  or  less  angry  correspondence  had  since  June 
been  passing  between  the  plaintiff  and  Hall,  which  event- 
ually led  up  to  this  letter,  which  is  what  the  plaintiff  relies 
upon  as  giving  him  his  cause  of  action. 

The  plaintiff  says  that  when  he  received  the  letter  he 
had  not  been  to  Hamilton,  Kingston,  Goderich,  Belleville, 
St.  Catharines,  Brantford,  or  Guelph ; and  that  it  would 
have  taken  8,  10,  or  12  months  to  complete  Canada:  that 
upon  completing  Canada,  the  plaintiff’s  expenses  and  the 
expenses  of  his  wife  and  a servant  to  Liverpool  were  to  be 
paid  by  the  defendants ; and  that  the  defendants  were  to 
furnish  him  with  $500  or  $1,000,  if  he  wanted  it. 

This  was,  as  he  says,  the  agreement  which  he  made  with 
Mr.  Hall ; and  speaking  as  to  the  time  that  it  would  have 
occupied  to  perform  this  agreement  upon  his  part,  he  says, 
that’  he  expected  to  have  been  through  with  Canada  by 
the  time  he  was  giving  his  evidence — namely,  the  16th  of 
April,  1875 ; and  that  it  would  have  taken  at  least  two 
years  to  do  the  work  in  England.  He  says  that  he  sold 
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his  furniture  for  the  express  purpose  that  he  might  be  pre- 
pared to  go  to  Liverpool,  when  he  should  finish  Canada ; 
and  that  the  arrangement  as  to  Toronto,  (where  the  agree- 
ment was  entered  into) — the  country,  (that  is  to  say,  as  I 
understand  him,  Canada),  and  Liverpool,  was  all  one  agree- 
ment. And  he  says,  he  estimates  his  loss  by  not  complet- 
ing Canada,  at  $1000 ; and  by  not  going  to  Liverpool,  at 
from  $7,000  to  $10,000. 

The  plaintiff  also  called  his  wife  as  a witness  on  his 
behalf. 

She  said  that  she  was  present  in  Toronto  when  the  agree- 
ment between  her  husband  and  Mr.  Hall  was  entered  into  : 
that  Mr.  Hall  first  asked  her  if  she  would  like  to  go  to 
Liverpool : that  she  replied  that  she  had  no  inclination  to 
go  : that  thereupon  Mr.  Hall  said  it  would  be  her  husband’s 
advantage  to  go,  and  that  a first  class  passage  should  be 
paid  for  her  husband,  herself,  and  a girl : that  she  there- 
upon told  Mr.  Hall  that  if  it  was  for  Mr.  Davies’s  advantage, 
she  would  go  : that  at  this  time  she  was  wishing  to  return 
home  to  New  Jersey : and  that  Mr.  Hall  seemed  pleased 
when  she  consented  to  stay  in  Canada  until  Mr.  Davies 
should  get  through  with  Canada ; and  finally  she  says  that 
her  husband  accepted  terms  to  work  Canada  first,  and  then 
to  go  to  Liverpool. 

Mr.  Hall  gives  a totally  different  complexion  to  the 
arrangement,  describing  it  in  effect  as  one  whereby  he, 
on  behalf  of  the  defendants,  agreed  to  give  to  the  plaintiff 
the  specified  commission  or  reward  for  such  subscribers  as 
he  should  obtain,  but  not  to  be  binding  upon  either  the 
plaintiff*  or  the  defendants  longer  than  they  might  respec- 
tively please,  and  should  mutually  agree  ; but  for  the  pur- 
pose of  this  rule  we  must  assume  the  agreement  to  be  as 
presented  to  us  by  the  plaintiff ; and  in  my  judgment,  the 
contract,  as  stated  by  the  plaintiff  himself,  must  be  treated 
as  one  entire  indivisible  contract,  affecting  equally  what 
was  to  be  done  in  England  as  what  was  to  be  done  in 
Canada. 

Upon  the  point  whether  this  contract  comes  within  the 
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provisions  of  the  Statute  of  Frauds,  I have  not  been  able 
to  find  any  case,  the  features  of  which  are  precisely  similar 
to  those  of  this  case. 

In  Wells  v.  Horton , 4 Bing.  40,  the  rule  is  expressed 
thus,  at  p.  44  : “Where  it  appears  by  the  whole  tenor  of 
the  agreement  that  it  is  to  be  performed  after  the  year, 
there  a note  is  necessary,  otherwise,  not ;”  and,  Best,  C.  J., 
says,  at  p.  43:  That  “the  plain  meaning  of”  the  statute, 
“ is  confined  to  contracts  which  by  agreement  are  not  to  be 
carried  into  execution  within  a year,  and  does  not  extend 
to  such  as  may,  by  circumstances , be  postponed  beyond  that 
period.” 

And  Park,  J.,  says,  atp.  43,  referring  to  the  circumstances 
of  that  case,  which  was  a promise  by  A.  that,  in  consider- 
ation of  plaintiff  forbearing  to  sue  for  a debt,  A.’s  executors 
should  pay  the  plaintiff  £10,000  : “ The  thing  rests  on 
contingency,  and  clearly  may  be  performed  within  a year.” 

In  Peter  vi  Compton,  1 Skin.  353,  it  is  said,  a Where  the 
agreement  is  to  be  performed  upon  a contingent,  and  it 
does  not  appear  within  the  agreement  that  it  is  to  be  per- 
formed after  the  year,  there  a note  in  writing  is  not  neces- 
sary, for  the  contingent  might  happen  within  the  year.” 

In  Souch  v.  Strawb ridge,  2 C.  B.  808,  Tindal,  C.  J.,  says, 
at  p.  814,  that  the  fourth  section  of  the  Statute  of  Frauds 
has  no  application  to  actions  upon  considerations  that  are 
executed ; that  the  meaning  of  the  section  is,  that  no  action 
shall  be  brought  to  recover  damages  in  respect  of  the  non- 
performance of  such  contracts  as  are  therein  referred  to. 
But  assuming  the  statute  to  apply  to  actions  founded  upon 
an  executed  consideration,  he  was  of  opinion  that  the  con- 
tract in  that  case  was  not  within  the  statute. 

The  contract  was,  that  the  defendant  would  pay  the 
plaintiff  five  shillings  a week,  or  one  guinea  per  month,  for 
the  support  of  a child,  as  long  as  the  defendant  should 
think  proper,  or  until  the  defendant  should  give  the  plain- 
tiff notice. 

The  statute,  he  says,  “ speaks  of  ‘ any  agreement  that  is 
not  to  be  performed  with  the  space  of  one  year  from  the 
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making  thereof,’  pointing  to  contracts  the  complete  per- 
formance of  which  is  of  necessity  extended  beyond  the 
space  of  a year.”  That,  he  says,  “ appears  clearly  from 
the  case  of  Boydell  v.  Drummond,  the  rule  to  be  extracted 
from  which  is,  that,  where  the  agreement  distinctly  shews, 
upon  the  face  of  it,  that  the  parties  contemplated  its  per- 
formance to  extend  over  a greater  space  of  time  than  one 
year,  the  case  is  within  the  statute ; but  that,  where  the 
contract  is  such  that  the  whole  may  be  performed  within 
a year,  and  there  is  no  express  stipulation  to  the  contrary, 
the  statute  does  not  apply.” 

Coltman,  J.,  puts  his  judgment  upon  the  ground,  that  the 
contract  was  subject  to  an  express  contingency  that  might 
happen  within  the  year,  namely,  the  determination  of  the 
defendant’s  will. 

Erie,  J.,  put  the  case  upon  the  same  ground. 

And,  Cresswell,  J.,  says  it  was  in  reality  a contract  at  so 
much  per  month,  which  was  determinable  at  any  time  at 
the  defendant’s  pleasure,  and  was  not  within  the  statute  at 
all. 

In  Donellan  v.  Read,  3 B.  & Ad.  899,  Littledale,  J.,  pro- 
nouncing the  judgment  of  the  Court,  says,  at  p.  906,  “As to 
the  contract  not  being  to  be  performed  within  a year,  we 
think  that  as  the  contract  was  entirely  executed  on  one 
side  within  a year,  and  as  it  ivas  the  intention  of  the  parties, 
founded  on  a reasonable  expectation,  that  it  should  be  so, 
the  Statute  of  Frauds  does  not  extend  to  such  a case.” 

And,  referring  to  Boydell  v.  Drummond,  11  East  142, 
he  says  there,  “ The  contract  was  not  completely  executed 
on  one  side,  and  the  case  was  such  that  in  the  common 
course  of  the  publication,  it  ivas  not  expected  that  it  should 
be  completed  in  a year.” 

In  Smith  v.  Neale,  2 C.  B.  N.  S.  67,  Willes,  J.,  with  ref- 
erence to  the  contract  there  sued  upon,  the  terms  of  which 
were  in  writing,  although  not  signed  by  the  defendant, 
says,  “ All  that  was  to  be  done  by  the  plaintiff  constituting 
one  entire  consideration  for  the  defendant’s  promise  was 
capable  of  being  performed  within  a year,  and  it  does  not 
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appear  from  its  terms,  which  were  undoubtedly  agreed  to 
in  part,  that  any  part  of  what  the  plaintiff  was  to  do  con- 
stituting such*  consideration,  was  intended  to  be  postponed 
until  after  a year  from  the  time  of  making  the  agreement.” 

In  Murphy  v.  Sullivan , 11  Ir.  Jur.  N.  S.  Ill,  the  Exche- 
quer Chamber  in  Ireland  decided  that  a contract  to  main- 
tain a person  for  life  need  not  be  in  writing,  not  being 
within  the  statute,  for  the  reason  that  the  contingency, 
which  tended  to  the  termination  of  the  contract,  in  the 
sense  contemplated  by  the  parties,  namely,  the  life  of  the 
party  to  be  maintained,  might  terminate  within  the  year. 

But  in  Farrington  v.  Donohoe , Ir.  R.  1 C.  L.  675,  the 
Court  of  Common  Pleas  in  Ireland  held  that  a contract  to 
maintain  a female  child,  known  to  be  about  five  years  old, 
until  she  should  be  able  to  do  for  herself,  was  an  agree- 
ment not  to  be  performed  within  a year,  within  the  mean- 
ing of  the  statute,  although  it  might  be  determined  by  the 
collateral  event  of  the  death  of  the  child  within  the  year • 
and  the  reason  was,  because,  as  the  child  was  to  be  main- 
tained until  able  to  maintain  itself,  it  was  clear  that  the 
parties  to  the  contract  contemplated  an  event  not  to  be 
performed  within  a year. 

In  Knowlman  v.  Bluett,  L.  R.  9 Ex.  1,  a contract  whereby 
the  father  of  seven  illegitimate  children,  agreed  to  pay 
their  mother  £300  per  annum,  by  equal  quarterly  instal- 
ments, for  so  long  as  she,  should  maintain  and  educate  the 
children,  was  held  not  to  be  within  the  statute,  and  not  to 
be  an  agreement,  “ not  to  be  performed  within  a year  from 
the  making  thereof but  to  be  an  agreement  to  pay  £300 
per  annum  to  the  plaintiff",  so  long  as  she  should  perform 
the  condition  upon  which  the  payment  was  to  be  made. 

And,  Bramwell  and  Piggott,  BB.,  held  that  the  engage- 
ment was  not  binding  on  either  party  for  any  definite 
space  of  time,  and  might  be  terminated  by  either  party. 

Now,  every  agreement  should  be  construed  according  to 
the  intention  of  the  parties  to  it.  That  intention,  in  fact, 
is  the  key  to  the  construction  of  the  contract.  When,  then, 
an  agreement  is  wholly  verbal,  and  is  silent  as  to  the  time 
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of  its  being  performed,  what  the  intention  of  the  parties 
was,  may  in  some  cases  be  gathered  from  the  nature  and 
character  of  the  work  to  be  performed. 

As  if  there  should  be  an  agreement  between  two  per- 
sons for  the  construction  by  one  of  a railway  tunnel  under 
the  Niagara  river,  and  for  payment  by  the  other,  a Court 
could  have  no  difficulty,  as  it  appears  to  me,  in  holding,  in 
an  action  brought  for  the  determination  of  the  contract 
that  such  a contract  was  an_agreement  not  to  be  performed 
within  a year. 

And  now  as  both  plaintiff  and  defendant  can  be  exam- 
ined in  their  own  behalf,  there  can  be  no  difficulty  in  ascer- 
taining what  was  the  intention  of  the  • several  parties  to 
the  contract  as  relates  to  its  performance  at  the  time  of  its 
being  entered  into. 

In  the  case  before  us,  the  person  who  was  to  perform  the 
work  in  respect  of  which  the  agreement  is  alleged  to  have 
been  entered  into,  the  plaintiff  himself,  declares  that  the 
performance  of  the  work  he  had  contracted  to  perform  in 
Canada,  would  have  occupied  him  twelve  months  or  more  ; 
and  that  the  performance  of  the  residue  of  the  work, 
comprehended  within  one  entire  contract,  would  have  oc- 
cupied at  least  two  years  more. 

Under  these  circumstances,  we  must,  I think,  conclude 
then — assuming  the  contract  to  have  been,  as  contended  for 
by  the  plaintiff,  intended  to  be  a binding  contract  of  re- 
tainer and  employment  of  the  plaintiff  until  the  work  of 
canvassing  Canada  and  Liverpool  should  be  completed — 
that  it  was  in  the  contemplation  of  the  parties  to  the  con- 
tract, and  that  it  was  their  intention,  and  necessarily  so, 
from  the  nature  of  the  work  to  be  performed,  and  it  was 
therefore  part  of  their  agreement,  that  it  should  extend 
beyond  a year ; and  so  the  nature  of  the  employment  being 
such  that,  and  the  intention  of  the  parties  being  that,  the 
contract  was  not  to  be  performed  within  a year  from  the 
making  thereof,  a note  in  writing  under  the  statute  was 
necessary  to  entitle  the  plaintiff  to  sue  for  an  alleged  ter- 
mination of  the  contract  by  the  defendant. 

49 — vol.  xxv  c.p. 
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But  the  nonsuit  is,  in  my  judgment,  maintainable  upon 
another  ground ; for  the  true  construction  of  the  contract 
appears  to  me  to  be  that  the  defendants  were  to  pay  the 
plaintiff  a stipulated  price  for  every  subscriber  he  should 
procure  them  for  their  work,  so  long  as  they  should  mutu- 
ally agree,  as  in  Knowlman  v.  Bluett ; and  so  the  plaintiff 
in  effect  states  the  contract  in  his  declaration,  where  he 
says  that  his  engagement  was  to  continue  so  long  as  he, 
the  plaintiff,  could  procure  subscribers  to  said  book  in 
sufficient  numbers  to  remunerate  him,  and  pay  necessary 
expenses. 

It  seems  to  me  to  be  impossible  to  hold  that  the  plaintiff 
was  bound  to  go  on  canvassing  if  he  should  find  that  he  was 
losing  money  by  so  doing,  or  if  his  health  did  not  permit; 
or,  indeed,  if  for  any  reason  he  wished  to  employ  his  time 
in  some  other  employment,  which  he  might  think  more 
suitable  or  agreeable.  So,  likewise,  it  appears  to  me  that, 
the  defendants  could  not  be  bound  to  continue  publishing 
the  work  if  they  found  it  to  be  a losing  publication,  nor 
if  they  pleased  to  sell  out,  and  retire  wholly  from  business. 

For  all  work  executed,  the  plaintiff  would  be  entitled  to 
recover,  upon  the  authority  of  Knowlman  v.  Bluett,  and 
Souch  v.  Straivbridge ; but  for  the  defendants’  refusal  to 
continue  to  employ  plaintiff  as  a canvasser,  no  action  will  lie. 

To  entitle  the  plaintiff  to  recover  at  all,  as  defendants 
agreement  was  to  pay  to  the  plaintiff  a stipulated  price  for 
each  subscriber  procured  by  him,  it  seems  to  me  that  the 
plaintiff  must  aver  and  prove  that  he  did  procure  sub- 
scribers, and  so  became  entitled  to  recover  his  compensation 
therefor,  but  that  the  defendants  refused  to  accept  the 
subscribers  so  obtained  by  the  plaintiff  and  to  pay  him  the 
stipulated  reward. 

I think  the  nonsuit  right,  and  that  the  rule  to  set  it 
aside  should  be  discharged. 

Hagarty,  C.  J. — It  is  most  difficult  to  extract  any  very 
definite  rule  from  the  numerous  cases  in  the  books,  as  to 
contracts  not  to  be  performed  within  a year. 
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We  had  occasion  to  consider  the  authorities  in  Nicholls 
v.  Nordheimer,  22  0.  P.  48. 

I hardly  think  that  any  opinion  we  can  form  in  our 
minds  as  to  the  physical  impossibility  of  completing  a 
stated  work  within  a year,  where  nothing  is  stated  as  to 
time,  is  sufficient  of  itself  to  bring  it  within  the  statute. 

But  in  the  case  before  us  I am  not  prepared  to  differ  from 
my  brother  Gwynne,  that  the  executory  contract  attempted 
to  be  proved,  and  for  which  damages  are  sought  for  termi- 
nating it,  is,  as  regards  such  claim  for  damages,  within 
the  statute. 

It  was  all  one  contract  as  to  Canada  and  England,  and 
we  must  take  it,  on  the  plaintiff’s  own  version,  that  in  the 
contemplation  of  both  contracting  parties  it  was  to  extend 
over  a year. 

For  all  the  executed  part  of  it  on  plaintiff’s  part  he  can 
recover,  but  the  damages  he  claims  are  for  the  loss  of 
prospective  gain,  certainly  extending  over  a year,  to  two  or 
three  years. 

We  may  test  it  thus  : If  the  agreement,  attempted  to  be 
proved,  just  as  the  plaintiff  puts  it,  were  reduced  to  writ- 
ing, and  his  claim  for  wrongful  termination  set  out,  would 
it  not  appear  clearly  that  it  was  to  extend  over  a year,  or 
that  in  the  words  of  the  statute,  it  was  not  to  be  performed 
within  a year. 

It  is  stated  that  the  contract  must  be  good  or  bad  at  the 
time  it  is  made. 

I do  not  know  of  any  case  directly  in  point. 

Were  this  unaffected  by  authority,  I should  say  that  it 
clearly  came  within  the  statute — certainly  within  the  mis- 
chief attempted  to  be  remedied  by  it.  (a). 

If  it  be  lawful,  then  defendants  will  remain  bound  for 
several  years ; and  any  termination  on  their  part  would 
create  a cause  of  action. 

I think  the  nonsuit  can  be  supported  also,  on  the  ground 


{ a ) See  Eley  v.  Positive  Assurance  Co.,  L.  It.  1 Ex.  D.  20,  and  on  appeal 
to  the  Court  of  Appeal,  Weekly  Notes,  Feb.  19th,  1876,  p.  66. 
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that,  taking  the  plaintiff’s  own  statement  and  the  letters 
of  the  defendants  put  in  evidence  by  him,  he  failed  to  prove 
any  engagement  by  the  defendants  which  they  could  not 
terminate  at  any  time,  settling  with  him  for  all  work,  &c.? 
done  by  him  up  to  its  termination. 

I think  he  certainly  shewed  nothing  to  bind  himself  to 
continue  soliciting  subscribers  a day  beyond  his  own  pleas- 
ure so  to  do. 

JSor  can  I see  anything  to  prevent  the  defendants 
having  employed  other  persons  to  canvass  for  subscribers 
in  Canadian  towns. 

The  whole  bargain,  reduced  into  an  intelligible  shape, 
would  apparently  be  to  purchase,  as  it  were,  from  the 
plaintiff,  whatever  subscriptions  he  could  get  at  a fixed 
price,  or  as  a bargain,  that  defendants  would  furnish  the 
work  to  the  plaintiff  for  his  subscribers  at  a named  price ; 
either  party  being  able  to  withdraw  from  the  arrangement 
at  pleasure. 

On  the  whole,  I thinly  the  rule  should  be  discharged. 

Galt,  J.,  concurred. 

Rule  discharged* 
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Miller  y.  The  Grand  Trunk  Railway  Company. 

H.  W.  Co. — Approaching  highway  crossing — Neglect  to  give  signals — 
Liability — Misdirection. 

Persons  approaching  and  passing  over  level  railway  crossings  are  bound 
to  exercise  their  ordinary  powers  of  observation,  and  the  omission  to 
ring  the  bell  or  sound  the  whistle,  as  directed  by  the  statute,  in  no  way 
releases  them  from  the  exercise  of  such  care. 

In  this  case  there  was  evidence  that  the  morning,  when  the  accident 
happened,  was  rather  wild  and  blustering,  with  snow  blowing  in  the 
plaintiff’s  face.  The  plaintiff  swore  that  he  approached  the  crossing 
on  a walk,  and  looked  both  ways  along  the  track,  but  saw  nothing  until 
the  engine  was  close  upon  him.  He  then  whipped  up.  his  horses,  but 
the  engine  struck  the  sleigh,  and  killed  one  of  the  horses.  Defendants’ 
witnesses,  on  the  other  hand,  said  that  plaintiff  could  not  have  failed 
to  have  seen  the  train  approaching  had  he  looked.  It  was  clear  that 
the  bell  was  not  rung  as  directed  nor  the  whistle  sounded. 

The  jury  were  told  that  they  must  be  satisfied  that  the  plaintiff  in  crossing 
took  all  the  precautions  which  a prudent  man  would  have  taken  ; and 
that  if  he  did,  taking  into  consideration  the  weather,  the  manner  of 
approaching  the  crossing,  &c.,  and  notwithstanding  this  the  accident 
happened,  and  the  defendants  servant  did  not  ring  the  bell  at  all,  or 
did  not  ring  it  so  that  the  plaintiff  could  hear  it,  or  until  the  crossing 
was  passed,  the  plaintiff  was  entitled  to  recover. 

Held  a proper  direction,  and  a verdict  for  the  plaintiff  was  upheld. 

The  views  expressed  in  Johnston  v.  Northern  R.  W.  Co  , 34  U.  C.  R.  • 
432,  considered  and  affirmed. 

This  was  an  action  charging  the  defendants  with  negli- 
gence in  running  one  of  the  trains,  whereby  the  plaintiff 
sustained  loss. 

The  declaration  alleged  that  the  defendants  were  running 
their  locomotive  engines,  cars,  and  trains  over  the  rail- 
way, and  the  plaintiff  on  that  day  was  lawfully  passing 
along  a highway ; and  while  the  said  plaintiff  was  upon 
the  said  highway,  at  the  point  where  the  said  railway 
crosses  the  said  highway,  a locomotive  engine  and  train  of 
cars  were  being  rapidly  driven  along,  and  over  the  said 
railway,  in  charge  of  an  engine-driver  of  the  defendants ; 
and  thereupon  it  became  the  duty  of  the  defendants  to 
ring  the  bell  or  to  sound  the  whistle,  which  were  upon  the 
said  locomotive  engine,  at  least  eighty  rods  from  the  place 
where  the  said  railway  crosses  the  said  highway,  and  to 
keep  the  said  bell  ringing  or  the  whistle  sounding  at  short 
intervals  until  the  said  engine  had  crossed  the  said  high- 
way, to  warn  persons  travelling  along  the  said  highway  of 
the  approach  of  the  said  locomotive  engine  and  cars ; but 
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the  said  engineer  did  not,  nor  did  any  other  person,  ring  the 
said  bell  or  sound  the  said  whistle,  when  approaching  the 
said  crossing,  either  within  the  said  distance  of  eighty  rods 
from  the  said  point  of  intersection,  or  beyond  the  distance, 
so  that  the  same  could  be  heard  by  any  person  crossing  the 
said  highway  at  the  point  of  intersection  aforesaid,  but 
wholly  neglected  so  to  do,  by  reason  whereof  the  plaintiff 
was  not  warned  of  the  approach  of  the  said  locomotive 
engine  and  cars,  and  the  said  locomotive  engine  and  cars 
were  driven  violently  against  the  sleigh  of  the  plaintiff, 
and  the  said  engine  destroyed  the  said  sleigh  and  killed  one 
of  the  horses  of  the  plaintiff 

The  defendants  pleaded  not  guilty  by  statute. 

The  cause  was  tried  before  Morrison,  J.,  and  a jury,  at 
Sarnia,  at  the  Spring  Assizes  of  1875. 

The  following  evidence  was  given  by  the  plaintiff  him- 
self as  to  the  manner  in  which  the  accident  happened : 
“ I live  here  (Sarnia).  I am  a teamster.  I was  teaming  in 
February,  1875.  I was  drawing  bricks  from  the  brick- 
kiln, about  seven  miles  from  here,  to  Sarnia.  About  fifty 
or  sixty  rods  from  the  railway.  I had  to  cross  the  railway 
about  three  and  a half  miles  from  here,  and  then  went 
down  the  Lake  Shore  road,  and  had  to  cross  the  railway 
to  the  brickyard.  There  is  an  embankment  near  the  cross- 
ing, and  I had  to  go  over  a bridge  to  cross  the  railway.  It 
was  about  five  or  six  feet  high  ; just  sufficient  for  a team  to 
pass  over.  On  the  1st  February,  1875,  I was  going  for 
bricks  from  here.  I started  at  about  five,  a.m.  It  was  a 
blustering  and  cold  morning,  snow  falling  and  drifting, 
with  the  wind  blowing  in  my  face.  I came  to  the  crossing 
about  or  past  seven,  just  kind  of  daylight.  The  sleighing 
was  good.  As  I was  going  towards  the  crossing,  I heard 
nothing;  no  blowing  of  a whistle.  As  I approached  the 
rail,  the  horses  walked ; and  as  I came  to  the  rail,  looking 
eastward,  I saw  nothing.  I looked  to  the  west,  and  I saw 
the  brass  of  the  engine,  and  the  horses  were  just  over  it, 
at  the  far  rail,  when  I struck  the  horses  to  save  myself, 
and  the  horses  jumped,  and  the  engine  struck  the  back 
bob-sleigh.” 
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On  cross-examination,  he  said : “ The  train  was  going 
east,  when  I crossed  the  rails.  There  is  an  orchard  near 
the  crossing,  on  my  right  hand.  I had  a comforter  round 
my  neck,  and  I looked  when  I got  to  the  track,  east  first, 
and  then  west.  I saw  the  train  at  once,  through  the  snow. 
All  the  way  down  from  the  orchard  I was  listening  and 
looking  both  ways,  and  I heard  nothing  and  I saw  nothing. 
I did  not  stop  the  horses.  The  very  moment  I saw  the 
engine  I struck  the  horses,  and  they  jumped  at  once.  If 
the  weather  was  clear  I could  see  from  the  road  for  some 
distance,  but  nearer  I could  not.  I had  a cap  with  ears  on 
it,  but  not  tied  so  as  to  keep  me  from  hearing.  As  I was 
going  down,  before  I got  to  the  crossing,  I was  looking  out 
both  ways,  and  listening.  I did  not  see  far  on  account  of 
the  snow.  I could  easily  have  heard  the  whistle  half  a 
mile  off.” 

There  was  a good  deal  of  evidence  given  to  prove  that 
the  whistle  was  not  sounded  nor  the  bell  rung,  but  it  is 
unnecessary  to  set  it  out,  for.  even  according  to  the  defen- 
dants’ evidence,  the  whistle  was  not  sounded  nor  the  bell 
rung,  in  accordance  with  the  provisions  of  Consol.  Stat.,  C., 
ch.  66,  sec.  104. 

For  the  defence,  Mr.  Baker,  a civil  engineer,  was  called, 
who  produced  a plan . He  stated  : “ I examined  the  ground, 
and  made  a plan,”  produced.  The  following  is  a copy  of 
the  plan : — 


Orchard. 


Meadow. 


Railway  track.  400  feet. 


Public 

Road. 


To  Toronto. 
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He  said  : “ The  distance  from  the  crossing  to  the  orchard 
is  340  feet ; the  height  of  the  embankment  four  or  five  feet 
for  800  feet,  and  then  100  feet  level.  From  the  orchard 
there  is  a clear  view  of  the  track  900  feet  to  the  westward. 
I walked  down  to  the  track  all  the  way  towards  the  cross- 
ing, and  I could  see  the  better  as  I went  down.  I think  I 
could  see  a mile  and  a half  along  the  track,  west.  I made 
the  plan  a week  ago.  The  orchard  intercepts  the  view. 
The  plank  crossing  is  about  150  feet  long.” 

William  Wellington,  a witness  for  the  plaintiff,  after 
stating  that  he  was  loading  brick  at  the  brick-kiln  at  the 
time  of  the  accident,  said : “ I saw  the  train  coming,  and 
saw  the  plaintiff  as  he  crossed  the  bridge.  There  was  no 
whistle  or  bell  as  the  train  came  up.  * I could  easily  have 
heard  either.  I saw  the  train  about  forty  rods  from  the 
crossing,  and  after  that  I saw  the  plaintiff  crossing,  and 
I was  afraid  there  would  be  an  accident.  I saw  the 
plaintiff’s  sleigh  struck.” 

In  cross-examination,  he  said : “ I had  no  difficulty  in 
seeing  the  train,  but  there  was  more  snow  on  the  plaintiff’s 
side.  I could  see  the  train  forty  rods.” 

James  Yates  said : “ There  is  an  embankment  east  and 
west  of  the  crossing.  There  is  a four-acre  field  between 
the  orchard  and  the  crossing.  One  can  easily  see  the 
embankment.  It  was  a very  cold  morning.  I saw  the 
train  sixty  rods  that  morning  from  where  I was.  Between 
the  orchard  and  the  rail  one  could  easily  see,  if  snow  were 
not  drifting,  the  train  coming  along  the  embankment.  I 
saw  no  drift  that  morning.” 

The  foregoing  witnesses,  with  the  exception  of  Mr. 
Baker,  were  called  by  the  plaintiff. 

For  the  defendants  the  following  evidence  was  given : — . 

William  Hodrick  stated : “ I live  near  the  crossing 
There  is  a pretty  fair  view  of  the  track,  as  the  plaintiff 
would  be  approaching  the  crossing  from  the  orchard,  for 
about  forty  rods  to  the  west.  I could  see  the  train  from 
the  bottom  of  the  bridge.  The  morning  of  the  1st  Feb- 
ruary was  not  a morning  that  the  plaintiff,  if  he  looked 
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up  the  track,  would  not  see  the  train  coming.  I remember 
the  morning.” 

Reuben  W atson  said : “ I live  near  the  crossing.  I 
heard  the  evidence  of  the  last  witness,  and  I agree  with 
him.  The  plaintiff  or  any  person  could  see  as  he  approached 
the  crossing  from  the  orchard,  forty  rods  west  on  the  track, 
if  a train  were  coming.  The  plaintiff  could  not  help  seeing 
it,  if  he  looked  in  that  direction.  I call  it  a safe  crossing. 
I remember  the  1st  February;  it  was  blowing  some,  and 
snow  drifting  some.” 

There  were  two  other  witnesses  whose  evidence  was  to 
the  same  effect. 

At  the  close  of  the  case,  the  counsel  for  the  defendants 
contended  that  upon  the  evidence  the  plaintiff  was  not 
entitled  to  recover ; and  that  there  was  negligence  on  the 
part  of  the  plaintiff  in  not  looking  out. 

The  learned  Judge  ruled  that  the  case  must  go  to  the 
jury,  as  it  was  quite  clear  from  the  evidence  that  the  bell 
was  not  rung  until  the  train  passed  the  crossing. 

The  following  is  a note  of  the  charge  of  the  learned 
Judge. 

In  my  charge,  I told  the  jury  that  it  was  the  duty  of  the 
company's  servants  to  blow  the  whistle  or  ring  the  bell  until 
after  the  train  had  passed  the  crossing  : that  if  they  did  not 
do  so,  there  was  primd  facie  evidence  of  negligence : that 
nevertheless  it  was  the  duty  of  the  plaintiff  to  keep  a look 
out  as  he  approached  the  crossing : that  if,  after  hearing 
the  evidence,  they  were  of  opinion  that  the  plaintiff  did  all 
that  a prudent  man  ought  to  do  under  the  circumstances, 
takitig  into  consideration  the  weather,  the  manner  of 
approaching  the  crossing,  &c.,  and  that  notwithstanding 
the  accident  happened,  and  that  the  defendants'  servants, 
either  did  not  ring  the  bell  at  all,  or,  at  all  events,  did  not 
ring  it  so  that  the  plaintiff  could  hear  it,  or  did  not  ring  it 
until  the  crossing  was  passed,  the  plaintiff  was  entitled  to 
a verdict. 

This  charge  was  objected  to,  on  the  ground  that  the 
learned  Judge  should  have  told  the  jury  that  if  the  plain- 
50 — YOL.  XXV  C.P. 
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tiff,  by  the  use  of  his  eyes,  could  have  seen  the  train  before 
he  got  to  the  crossing,  and  did  not  look,  as  he  was  bound 
to  do,  that  he  contributed  to  the  injury. 

The  jury  found  for  the  plaintiff. 

In  Easter  term,  May  19th,  1875,  M.  C.  Cameron,  Q.  C., 
obtained  a rule  nisi  to  set  aside  the  verdict  entered  for 
the  plaintiff,  and  to  enter  a nonsuit ; or  for  a new  trial,  on 
the  law  and  evidence,  and  for  misdirection  of  the  learned 
Judge  in  telling  the  jury  that  the  defendants,  if  the  bell 
was  not  rung,  would  be  liable,  although  the  plaintiff  did 
mot  see  the  cars  before  getting  on  the  crossing,  even  if  by 
looking  out  he  might  have  seen  them,  and  in  telling  the 
jury  the  bell  should  have  been  rung  continuously  till  the 
crossing  was  passed,  and  not  merely  at  intervals. 

In  Michaelmas  term,  November  22nd,  1875,  Robinson) 
Q.  C.,  shewed  cause.  There  is  clearly  evidence  of  negli- 
gence on  the  part  of  the  defendants,  as  it  was  proved  that 
neither  the  bell  was  rung  nor  the  whistle  sounded  as  re- 
quired by  the  statute  ; and  there  is  no  evidence  of  con- 
tributory negligence  on  the  part  of  the  plaintiff.  It  is 
shewn  that  he  used  every  precaution.  He  approached  the 
crossing  on  a walk,  and  looked  both  to  the  east  and  west 
before  attempting  to  cross.  The  question  of  contributory 
negligence  is  for  the  jury,  and  it  was  left  to  them,  and  they 
have  found  for  the  plaintiff.  An  American  case  of  Penn- 
sylvania R.  W.  Co.  v.  Beale,  reported  in  9 Can.  L.  J.  N.  S.  298, 
would  seem  to  shew  that  a person  on  approaching  a cross- 
ing, is  bound  to  stop  and  see  if  a train  is  coming  ; but  none 
of  our  cases  go  as  far  as  this.  The  defendants  rely  upon 
Johnston  v.  Northern  R.  W.  Co.,  34  CJ.  C.  R.  432,  and 
Ellis  v.  Great  Western  R.  W.  Co.,  L.  R.  9 C.  P.  551 ; 
but  both  those  cases  are  distinguishable  from  the  present, 
the  negligence  on  the  part  of  the  defendants  which  was 
proved  here  being  absent,  while  at  the  same  time  there 
was  clear  contributory  negligence.  The  charge,  as  really 
given,  cannot  be  objected  to  ; and  it  is  hardly  possible  that 
the  learned  Judge,  who  delivered  the  judgment  of  the 
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Court  in  Johnston  v.  Northern  R.  W.  Co.,  could  have 
made  any  such  mistake  as  is  alleged  in  the  rule.  See  also 
Redjield  on  Railways,  4th  ed.  vol.  1,  479. 

McMichael , Q.  C.,  contra.  There  was  no  negligence  on 
the  part  of  the  defendants.  The  negligence  set  up  was,  in 
the  defendants  not  ringingthe  bell  or  blowing  the  whistle 
continuously,  until  the  crossing  was  passed ; but  all  that  the 
statute  requires  is,  that  this  should  be  done  at  intervals. 
The  negligence  also  must  be  proved  to  be  the  cause  of  the 
accident,  and  this  has  not  been  shewn  here.  Shearman 
<&  Redjield  on  Negligence,  3rd  ed.,  p.  563,  sec.  481.  The 
evidence  for  the  defence  shews  that  the  bell  was  rung  : 
and  if  the  plaintiff  had  not  had  his  ears  tied  up,  he 
would  have  heard  it.  There  was,  moreover,  contributory 
negligence  on  the  part  of  the  plaintiff.  There  was  a 
clear  view  of  the  track,  and  nothing  to  prevent  the 
plaintiff,  had  he  been  looking  out,  from  seeing  the  train ; 
and  this  appears  upon  the  plaintiff’s  case.  The  plaintiff 
should  have  stopped,  and  seen  if  the  train  was  coming  : 
Illinois  Central  R.  W.  Co.  v.  Phelps,  29  Illinois  447. 
The  question  of  contributory  negligence  may  be  for  the 
jury,  where  the  evidence  is  contradictory,  but  not  when 
as  here,  it  arises  on  the  plaintiff’s  case.  There  was, 
clearly  misdirection.  The  learned  Judge  should  have 
told  the  jury  that  if  the  plaintiff  by  the  use  of  his  eyes, 
could  have  seen  the  train  before  he  got  to  the  crossing,  and 
so  avoided  it,  he  could  not  recover.  The  case  is  not 
distinguishable  from  Johnston  v.  Northern  R.  W.  Co., 
34  U.  C.  R.  432  : and  Ellis  v.  Great  Western  R.  W.  Co.,  L. 
R.  9 C.  P.  551. 

December  22nd,  1875,  Hagarty,  C.  J. — The  learned 
Judge  who  tried  this  case,  is  not  dissatisfied  with  the  ver- 
dict on  the  general  merits.  If  his  charge  were  fairly 
open  to  the  objection,  that  he  refused  to  instruct  the  jury, 
thafc  if  the  plaintiff,  by  the  use  of  his  eyes,  could  have  seen 
the  train  before  he  got  to  the  crossing  and  did  not  look, 
&c.,  that  he  ought  not  to  recover,  I should  consider  there 
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was  a want  of  proper  direction.  But  the  learned  Judge 
reports  that  in  substance  he  charged  the  jury  to  that  effect. 

The  same  learned  J udge  had  not  very  long  before  de- 
livered the  judgment  of  the  full  Court  in  Johnston  v. 
Northern  R.  W.  Co.,  and  I accede  most  fully  to  the  views 
there  stated,  as  to  the  duty  of  parties  crossing  railway 
tracks,  and  the  care  they  are  bound  to  take. 

I am  not  prepared  to  hold  that  the  non-compliance  with 
statutable  directions,  as  to  ringing  a bell,  &c.,  relieves  par- 
ties from  the  consequences  of  such  contributory  negligence 
on  their  part  as  leads  substantially  to  the  accident,  or  with- 
out which  the  accident  would  not  have  happened. 

I think,  on  the  common  principles  of  law,  parties  are 
bound  to  exercise  every  reasonable  care  and  precaution  in 
approaching  and  passing  over  level  railway  crossings,  and 
are  bound  to  exercise  their  ordinary  powers  of  observation; 
and  that  the  omission  to  ring  a bell  or  sound  a whistle  as 
directed  by  the  statute,  in  no  way  releases  them  from  the 
exercise  of  such  care. 

There  is  something  more  to  be  considered  in  these  cases, 
than  the  value  of  a pair  of  horses,  or  even  than  the  life 
of  the  driver ; and  that  is  the  safety  of  passengers  lawfully 
using  the  railway,  whose  lives  are  at  least  of  equal  value. 

I would  refer  on  this  question  as  to  the  effect  of  the 
statutable  regulations  to  Sutherland  v.  Bethune , 10  IT.  C.R. 
388,  at  p.  391:  Senior  v.  Ward , 1 E.  & E.  385;  Caswell  v. 
Worth , 5 E.  & B.  849,  especially  at  page  855. 

As  I think  there  was  no  misdirection  here,  and  the  Judge 
does  not  disapprove  of  the  finding  on  the  merits,  the  rule 
may  be  discharged. 

Gwynne,  J. — Upon  reference  to  the  learned  Judge’s 
notes,  and  to  himself  personally,  it  does  not  appear  that  his 
charge  is  open  to  the  point  of  misdirection  suggested  in 
the  rule. 

With  the  general  principles  of  law,  as  they  are  laid 
down  in  Johnston  v.  Northern  R.  W.  Co.,  34  U.  C.  R.  432,  I 
entirely  concur;  and  although  that  company  is  not  placed 
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under  the  provisions  of  the  General  Railway  Act,  as  this 
company  is,  that  circumstance  does  not,  in  my  judgment, 
make  any  difference  upon  the  point  in  question. 

The  104th  section  of  the  Act  respecting  railways,  Consol. 
Stat.  C.,  ch.  66,  does  not  alter  the  principles  of  the  general 
law  of  the  land  regulating  actions  for  injuries  charged  to 
have  been  occasioned  by  the  negligence  of  defendants,  or 
of  those  for  whom  they  are  responsible.  The  effect  of  that 
clause  is  to  make  it  an  act  of  negligence  not  to  ring  a bell 
or  sound  a whistle,  as  directed  by  that  section. 

But  the  question  remains  open,  whether  or  not  the 
injury  complained  of  in  each  case  was  sustained  by  reason 
of  such  negligence,  or  whether  it  is  attributable  to  the  neg- 
ligence of  the  plaintiff  himself  in  each  case,  but  for  which, 
latter  negligence  the  accident  might  have  been  avoided. 
In  other  words,  whether  the  injury  was  occasioned  by 
reason  of  what,  in  law,  is  termed  the  contributory  negli- 
gence of  the  plaintiff. 

There  was  evidence  that  the  morning  was  rather  wdld 
and  blustering : that  the  wind,  with  snow,  was  blowing  in 
the  plaintiff  s face ; and  that  he  had  on  a cap  with  ear-flaps, 
and  also  a comforter,  as  it  was  but  reasonable  he  should 
have,  to  protect  himself  on  a cold  winter  morning.  There 
was  also  evidence  that  he  approached  the  crossing  at  a 
walk,  and  that  he  heard  no  sound  of  bell  or  whistle ; that 
he  was  looking  out,  but  did  not  see  the  train  until  it  was 
upon  him. 

It  could  not  be  said,  under  these  circumstances,  as  a 
point  of  law,  that  he  had  been  guil  ty  of  contributory  neg- 
ligence. That  was  a question  for  the  jury,  unless  it  be  an 
imperative  duty  imposed  by  law  upon  every  person  cross- 
ing a railway  on  a level  to  stop  his  horses,  and  to  come  to 
a complete  stand-still  before  attempting  to  cross,  whether 
he  hears  the  sound  of  a bell  or  whistle,  or  not.  It  may  be 
desirable  that  this  should  be,  but  at  present  it  is  not,  in 
my  opinion,  the  law. 

It  was  fairly  left  to  the  jury,  by  a charge  of  which  the 
defendants  cannot  justly  complain,  whether  or  not  the 
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plaintiff,  in  crossing,  took  all  the  precautions  which  a pru- 
dent man,  under  the  circumstances,  should  have  taken,  and 
they  were  told  that  if  he  did — taking  into  consideration 
the  weather,  the  manner  of  approaching  the  crossing,  &c. — 
and  that  notwithstanding  the  accident  happened,  and  that 
the  defendants’  servant,  either  did  not  ring  the  bell  at  all, 
or  at  all  events,  did  not  ring  it  so  that  the  plaintiff'  could 
hear  it,  or  did  not  ring  it  until  the  crossing  was  passed, 
the  plaintiff  was  entitled  to  a verdict. 

The  jury  found  in  favour  of  the  plaintiff  upon  evidence 
which  could  not,  as'  I think,  have  been  withdrawn  from 
them. 

There  is  no  complaint  as  to  the  amount  of  damages. 

The  verdict  therefore  cannot,  in  my  opinion,  be  dis- 
turbed. 

Galt,  J. — By  the  104th  section  of  the  Railway  Clauses 
Consolidation  Act,  Consol.  Stat.  C.,  ch.  66,  under  the  head 
of  “ Working  of  the  Railway,”  it  is  enacted  that  “ The  bell 
shall  be  ntng,  or  the  whistle  sounded  at  the  distance  of  at 
least  eighty  rods  from  every  place  where  the  railway 
crosses  any  highway,  and  be  kept  ringing  or  be  sounded 
at  short  intervals,  until  the  engine  has  crossed  such  high- 
way, under  a penalty  of  eight  dollars  for  every  neglect 
thereof,  to  be  paid  by  the  company,  who  shall  also  be  liable 
for  all  damages  sustained  by  any  person  or  persons  by 
reason  of  such  neglect.” 

The  evidence  given  by  the  engine-driver  as  respects 
whistling  or  ringing  the  bell  was : “ The  crossing  is  one 
and  a quarter  miles  from  Blackwell  crossing.  Just  as  I 
passed  it,  a quarter  of  a mile,  I whistled  to  take  off  brakes. 
It  was  a cold  morning.  Before  I got  to  the  crossing,  I 
saw  a man  on  the  track,  about  700  yards.  I rang  the  bell 
to  warn  him  off.  I rang  it  for  a minute  or  so  for  a distance 
of  forty-five  yards,  but  it  did  not  stop  ringing  until  fifty 
feet  from  the  crossing.  It  rings  from  the  way  it  is  hung, 
so  that  it  rings  for  some  time  after  it  is  set  going.  I 
did  not  blow  the  whistle.” 
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The  case  of  Tyson  v.  Grand  Trunk  R.  W.  Co.,  20  U.C.R., 
256,  appears  to  me  to  be  an  authority  in  favour  of  the 
plaintiff,  and  turned  on  the  same  question  as  that  now  be- 
fore us — namely,  neglect  in  not  ringing  a bell  or  sounding 
a whistle,  until  within  24  or  25  rods  of  the  crossing,  instead 
of  giving  the  signal  at  80  rods. 

Sir  John  Beverley  Robinson,  C.J.,  in  giving  judgment 
in  that  case,  says,  at  p.  257  : “ Where  there  is  a neglect  to 
give  the  proper  signals,  and  an  accident  happens  at  the 
crossing,  we  do  not  think  the  company  can  be  exonerated 
from  liability,  by  shewing  that  the  man  who  suffers  by  the 
accident  did  not  manage  as  well  as  he  might  have  done 
under  the  circumstances,  or  that  his  horse  was  restive  and 
unsteady.” 

There  was  a conflict  of  evidence  in  that  case  as  to 
whether  or  not  the  proper  signals  had  been  given,  and  the 
Court  declined  to  interfere  by  granting  a new  trial,  as  the 
verdict  was  not  for  a large  amount. 

In  the  present  case  there  is,  in  my  opinion,  no  doubt 
that  the  defendants’  servants  did  not  ring  the  bell  as  re- 
quired by  the  statute,  and  the  learned  Judge  at  the  trial, 
in  over-ruling  the  application  for  a nonsuit,  did  so  be- 
cause, as  stated  by  him,  “it  was  quite  clear  from  the 
evidence  that  the  bell  was  not  Tung  until  the  train  passed 
the  crossing.” 

I have  looked  through  all  the  cases  decided  in  our  own 
Courts  since  this  judgment  was  given,  and  I can  find  none 
in  which  it  has  been  called  in  question.  It  was  cited  with 
approval  by  Richards,  C.J.,  in  Winclder  v.  Great  Western 
R.  W.  Co.,  18  C.  P.  250 ; and  although,  in  that  case,  and  in 
Nicholls  v.  Great  Western  R.  W.  Co.,  27  U.  C.  R.  382,  and 
RastricJc  v.  Great  Western  R.  W.  Co.,  27  U.  C.  R.  396,  it 
was  held  that  the  plaintiffs  were  not  entitled  to  recover, 
owing  to  their  own  contributory  negligence,  it  must  be 
borne  in  mind  that  the  provisions  of  the  Act  of  Parliament 
which  had  been  disregarded  by  the  defendants  was  very 
different  from  those  now  under  consideration. 

In  the  above-mentioned  cases,  the  actions,  (which  all 
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arose  from  the  same  accident),  were  based  on  the  neglect 
of  the  defendants  to  fence  across  a highway,  whereby,  it 
was  said,  the  accident  occurred.  The  clause  in  their  Act 
of  incorporation  is  as  follows  : “ It  shall  be  lawful  for  the 
corporation  to  construct  their  single  or  double  railroad  or 
way  across”  any  highway,  &c. ; “and  shall,  moreover,  erect 
and  maintain,  during  the  continuance  of  this  corporation, 
sufficient  fences  upon  the  line  of  the  route  of  their  single 
or  double  railroad  or  way.” 

It  was  contended  that,  in  consequence  of  this  neglect, 
the  plaintiffs  were  entitled  to  recover,  although  the  Courts 
were  of  opinion  that  the  accident  arose  from  the  culpable 
carelessness  of  the  plaintiff  in  not  observing  the  approach 
of  the  train,  which  was  visible  for  a considerable  distance 
from  the  spot  where  the  railroad  intersected  the  highway. 

In  giving  judgment  in  WincJcler  v.  Great  Western  It.  W. 
Co.,  Wilson,  J.,  says,  at  p.  261 : “ I assume,  for  the  pur- 
poses of  this  action  that  the  150th  section  of  the  General 
Railway  Act  does  not  in  any  way  modify  the  liabilities 
or  duties  of  the  defendants,  under  their  special  Acts,  to 
fence  where  and  in  the  manner  these  Acts  require  they 
should  fence.  As  to  the  first  question,  I think  the  want 
of  a fence,  at  the  place  in  question,  does  not,  per 
se,  constitute  such  negligence  in  the  company  to  entitle 
the  plaintiff  to  recover,  however  culpable  he  may  have 
been.  The  omission  to  fence  is  and  was  negligence  on 
on  the  part  of  the  defendants  to  perform  their  statutory 
duty  ; but  such  neglect  on  their  part  will  not  give  a cause 
of  action  to  a person  who  has  been  contributory  to  his  own 
injury  by  negligence  on  his  part,  nob  connected  with,  and 
not  dependent  in  any  way  upon,  the  want  of  fencing.  To 
justify  a recovery  against  the  defendants  for  omission  to 
fence,  it  must  appear  that  the  damage  which  happened  to 
the  plaintiff  resulted  to  him  from  the  want  of  fences  as  the 
proximate,  if  not  the  direct  cause,  of  the  accident.” 

In  Nicholls  v.  Great  Western  R.  W.  Co.,  Hagarty,  J. 
says  : “ I concur  in  the  result  arrived  at  by  my  brother 
Morrison.  I tried  the  action,  in  the  Common  Pleas,  of 
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Cline  against  these  defendants,  where  the  driver  of  the 
cab  sought  to  recover,  and  this  plaintiff  and  the  other 
passengers  were  examined  as  witnesses.  I directed  a non- 
suit, being  fully  convinced  that  the  evidence  shewed  one 
of  the  clearest  cases  of  substantial  contributing  to  the 
accident  by  the  plaintiff  that  was  ever  before  a Court.” 

There  can  be  no  question  of  the  correctness  of  this  view 
of  the  evidence. 

Since  these  cases  were  decided,  there  have  been  several 
in  England  and  two  in  our  own  Courts,  namely,  Boggs  v. 
. G-reat  Western  R W.  Co.,  23  C.  P.  573,  and  Johnston  v. 
Northern  R.  W.  Co.,  34  U . C.  R.  432. 

The  former  was  for  an  injury  done  to  the  horses  and 
waggon  of  the  plaintiff,  owing,  as  was  alleged,  to  the  negli- 
gence of  the  defendants. 

In  that  case  the  Court  was  satisfied  that  the  accident 
arose  entirely  from  the  fault  of  the  plaintiff,  and  without 
any  negligence  on  the  part  of  the  defendants. 

In  the  latter,  it  was  also  shewn  that  the  defendants  had 
been  guilty  of  no  negligence  : that  the  whistle  was  sounded, 
and  the  bell  rung ; and  that  the  accident  arose  from  the 
carelessness  of  the  plaintiff  himself,  in  attempting  to  cross 
the  railway  at  a point  where  the  road  crosses  the  railway 
at  or  near  a station  of  the  defendants,  without  ascertaining 
whether  he  could  do  so  with  safety. 

All  the  English  cases  bearing  on  this  subject  will  be 
found  in  those  cases,  except  a case  in  the  Exchequer  Cham- 
ber of  Ellis  v.  Great  Western  R.  W.  Co.,  L.  R.  9 C.  P.  551. 

This  last  seems  to  me  to  be  strongly  in  favour  of  the 
plaintiff.  It  was  an  action  brought  for  injury  sustained  by 
the  plaintiff  at  a level  crossing  of  the  railway.  In  his  evi- 
dence the  plaintiff  stated  that  he  did  not  see  the  train  until 
it  was  close  upon  him  ; that  he  saw  no  lights  on  the 
train  and  heard  no  whistling.  The  Judge  at  the  trial 
ruled  that  there  was  evidence  to  go  to  the  jury  of  negli- 
gence on  the  part  of  the  defendants,  which  caused  the  in- 
jury to  the  plaintiff.  Held,  by  a majority  of  the  Judges  on 
a bill  of  exceptions,  that  there  was  no  evidence  of  negli- 
51 — VOL.  xxv  C.P. 


402  COMMON  PLEAS,  MICHAELMAS  TERM,  39  VIC.,  1875. 

gence  to  go  to  the  jury.  A venire  de  novo  was  ordered  on 
the  ground,  as  said  by  Mellor,  J.,  at  p.  556,  “ It  is  not 
enough,  in  order  to  make  out  a case  to  go  to  the  jury, 
that  the  party  injured  did  not  see  a light  or  hear  a 
whistle.  He  must  give  evidence  which  ought  to  satisfy  a 
jury  that  there  was  something  negligent  or  unusual  in  the 
conduct  of  business  on  that  night.” 

Bramwell,  B.,  says,  at  p.  537 : “ Further,  I think  that 
proper  precautions  are  not  negatived  here  by  the  evidence. 
I think  it  is  shewn,  by  the  defendants’  evidence,  that  they 
did  not  whistle,  but  it  is  not  shewn  that  warning  was  not 
given.  The  witness  who  says  he  gave  warning  may  be 
displaced  if  the  contradiction  is  believed.” 

In  the  present  case  it  is  shewn  that  the  whistle  was  not 
sounded,  nor  the  bell  rung,  and  if  similar  evidence  had 
been  before  the  Court  in  Ellis  v.  Great  Western  R.  W.  Co., 
it  is  manifest,  from  the  opinions  expressed  by  the  learned 
J udges,  that  their  decision  would  have  been  different. 

Bearing  in  mind  the  positive  declaration  of  the  Legisla- 
ture, that  the  company  shall  be  liable  for  all  damages  sus- 
tained by  any  person  or  persons  by  reason  of  the  neglect  to 
sound  the  whistle  or  ring  the  bell,  I think  that  there  was 
evidence  which  the  learned  Judge  was  bound  to  submit  to 
the  jury.  The  defendants  were  bound  to  give  warning  of 
the  approach  of  the  train,  and  it  was  a question  for  the 
jury  whether  the  plaintiff  “ did  all  that  a prudent  man 
ought  to  do  under  the  circumstances,  taking  into  conside- 
ration the  weather,  the  manner  of  approaching  the  cross- 
ing, &c.,  and  that,  notwithstanding,  the  accident  happened  ;” 
and  the  jury  having  found  these  facts  in  favour  of  the 
plaintiff,  this  rule  should  be  discharged. 

Rule  discharged, 
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Foreign  judgment — Action  on — Plea  to — Contract — Rescission. 

In  an  action  on  a judgment  recovered  in  Scotland  for  breach  of  the 
defendant’s  agreement  to  deliver  sewing  machines  to  the  plaintiffs,  the 
defendant  pleaded  that  by  virtue  of  the  agreement  made  between  the 
parties  the  plaintiffs  were  to  be  the  defendant’s  sole  agent  for  the  sale 
of  his  sewing  machines  in  Great  Britain,  and  the  defendant  was  to  be 
paid  for  all  machines  sent  to  the  plaintiffs  after  the  plaintiffs  had  sold 
and  received  payment  for  the  same  : that  the  defendant  was  to  furnish 
a specified  number  of  machines  per  month,  and  the  plaintiffs  were  to 
furnish  the  defendant  with  a monthly  statement  of  the  machines  sold 
by  them,  and  to  remit  therewith  the  price  of  the  machines  so  sold  and 
paid  for,  at  a certain  rate,  which  the  defendant  guaranteed ; and  the 
defendant  averred  that  he  delivered  the  machines  in  accordance  with 
the  agreement,  and  in  all  things  performed  it,  until  the  plaintiffs  neg- 
lected and  refused  to  furnish  such  statement  and  remit  the  moneys 
received  by  them  as  aforesaid  ; and  that  the  defendant’s  refusal  to  send 
any  further  machines  was  caused  solely  by  reason  of  the  plaintiffs’ 
said  breach  of  the  agreement. 

Held,  by  Wilson,  J.,  and  affirmed  by  the  full  Court,  plea  bad,  as  not 
shewing  either  that  the  performance  of  the  plaintiffs’  covenant  was  a 
condition  precedent  to  performance  by  the  defendant,  or  shewing  any 
facts  from  which  it  might  be  inferred  that  the  plaintiffs  breach  entitled 
the  defendant  to  consider  the  contract  so  abandoned  and  to  rescind  it, 
and  that  the  defendant’s  remedy  was  by  cross  action. 

Per  Wilson,  J. — There  was  no  necessity  to  aver  in  the  plea  that  the 
defence  was  one  which  might  have  been  set  up  to  the  original  suit,  so 
long  as  it  formed  a good  defence  according  to  our  law. 

Declaration.  First  count : that  on  the  17th  of  March, 
1874,  a decree  was  made  in  and  by  the  Court  before 
the  Lords  of  Council  and  Session  at  Edinburgh,  in  Scot- 
land, whereby  it  was  decreed  and  ordained  that  the 
defendant  should  pay  to  the  plaintiffs  the  sum  of 
£2 55  5s.  6d.  stg.,  equal  to  $1243.22,  being  the  balance 
found  by  the  Lords  of  Council  and  Session  due  to  the 
plaintiffs  b}^  the  defendant,  after  deducting  the  sum  of 
£744  i4s>  gq  stg.,  equal  to  $3626.90,  being  the  amount  of 
an  account  current  for  goods  sold  and  delivered  by  the 
defendant  to  the  plaintiffs,  and  the  interest  thereon,  from 
the  sum  of  £1000  stg.,  equal  to  $4870,  found  by  the  Lords 
of  Council  and  Session  due  to  the  plaintiffs  by  the  defend- 
ant, for  breach  of  contract  and  agreement  entered  into 
by  him  with  them  in  the  month  of  January,  1871,  and 
also  the  sum  of  £291  0s.  9d.  stg,,  equal  to  $1419.37,  being 
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the  taxed  amount  of  costs  and  expenses  to  which  the 
plaintiffs  were  entitled  under  the  said  decree ; and  also  the 
sum  of  £1  7s.  Od.  stg.,  equal  to  $6.62,  being  the  amount  of 
dues  of  extracting  the  said  decree,  which  remained  un- 
satisfied ; and  the  plaintiffs  aver  they  have  done  all  things 
on  their  part  to  entitle  them  to  receive  payment  of  the 
several  sums  of  money,  but  the  defendant  has  not  paid  the 
same. 

Second  count : that  on  the  17th  of  March,  1874,  in  the  said 
Court  in  the  two  conjoined-  actions,  instituted  before  the 
Lords  in  Council  and  Session  aforesaid,  the  first  being:  an 
action  at  the  instance  of  the  defendant  herein,  against  the 
jdaintiffs  herein,  praying  and  concluding  that  the  plaintiffs 
herein  ought  to  be  decreed  and  ordered  to  exhibit  before  the 
said  Lords  a full  and  particular  account  of  their  whole 
actions,  sales,  and  intromissions,  as  agents  for  the  defendant 
herein,  under  and  in  terms  of  a deed  of  agreement  entered 
into  between  one  Hugh  McDonald,  as  attorney  for  defend- 
ant herein,  and  the  plaintiffs  herein,  bearing  date  the  12th 
and  13th  January,  1871,  whereby  the  true  balance  due 
by  the  plaintiffs  herein  to  the  defendant  herein  might 
appear  ; and  that  the  plaintiffs  herein  should  be  decreed 
and  ordained  to  make  payment  to  the  defendant  herein  of 
the  sum  of  £1000  stg.,  or  of  such  other  sum  as  should 
appear  and  be  ascertained  to  be  due  by  the  plaintiffs 
herein  to  the  defendant  herein,  together  with  interest 
thereon  at  five  per  cent,  per  annum  upon  the  various  sums 
of  money  received  by  the  plaintiffs  herein,  as  agents  of  the 
defendant  herein,  for  the  sale  of  sewing  machines  ; or  in 
the  event  of  the  plaintiffs  herein  failing  to  produce  an 
account  as  aforesaid,  that  they  should  be  decreed  and 
ordained  to  make  payment  to  the  defendant  herein  of  the 
sum  of  £1500  stg,,  which  in  that  case  should  be  held  to  be 
the  balance  due  by  the  plaintiffs  herein  as  agents  aforesaid, 
with  the  legal  interest  thereon,  from  the  date  of  citation  • 
and  further,  that  the  plaintiffs  herein  should  be  decreed 
and  ordained  to  make  payment  to  the  defendant  herein  of 
the  sum  of  £1500  stg.,  being  the  amount  of  loss  and  damage 
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sustained  by  tlie  defendant  herein  in  consequence  of  the 
plaintiffs  herein  having  failed  to  implement  their  contract 
with  the  defendant  herein,  as  contained  in  the  said  deed 
of  agreement,  together  with  the  expenses  of  process. 
And  the  second  of  said  conjoined  actions  being  at  the  in- 
stance of  the  plaintiffs  herein  against  the  defendant  herein, 
praying  that  said  the  defendant  should  be  decreed  and 
ordained  to  make  payment  to  the  plaintiffs  of  the  sum  of 
£5000  stg.,  together  with  costs  of  suit,  in  which  said  several 
actions,  sundry  steps  and  proceedings  were  had,  and  before 
injunction  the  issues  were  joined  and  the  records  closed  in 
both  actions,  and  in  the  conjoined  actions  the  parties  were 
allowed  a proof  of  their  respective  averments,  and  proof 
was  adduced,  and  the  defendant  herein  having  withdrawn 
from  the  said  action  instituted  by  him  against  the  plaintiffs 
herein  his  claim  for  £1500  stg.,  for  loss  and  damage  alleged 
by  him  to  have  been  sustained  in  consequence  of  the  failure 
of  the  plaintiffs  herein  to  implement  their  deed  of  agree- 
ment, the  said  Lords  sitting  in  judgment,  having  heard 
counsel  for  the  parties  in  the  said  conjoined  actions,  and 
considered  the  arguments  and  proceedings  including  the 
proof,  found  in  the  action,  at  the  instance  of  the  defendant 
herein,  that  in  regard  to  his  claim  against  the  plaintiffs 
herein  for  £1000  stg.,  or  such  other  sum  as  might  be  ascer- 
tained to  be  due  by  the  plaintiffs  herein,  as  the  balance  of 
their  intromissions,  as  the  agents  of  the  defendant  herein, 
for  the  sale  of  sewing  machines,  that  the  said  balance 
amounted  at  the  time  of  making  the  said  decree  to  the  sum 
of  £701  0s,  2d.  stg.,  with  interest  on  the  items  comprising 
the  said  sum  from  the  respective  dates,  when  the  prices 
were  received  for  the  said  machines,  amounting  to  £43  14s. 
4d.,  making  together  the  sum  of  £744  14s.  6d.  stg.  And 
the  said  Lords  also  found  that  in  the  counter  action,  at 
the  instance  of  the  plaintiffs  herein,  it  was  proved  the 
defendant  herein  without  any  just  or  sufficient  cause, 
broke  the  contract  or  agreement]  which  he  had  entered 
into  with  the  plaintiffs  herein,  to  their  loss,  injury,  and 
damage  ; and  the  said  Lords  assessed  the  loss  and  damage 
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thereby  sustained  by  the  plaintiffs  herein,  at  the  sum  of 
£1000  stg. ; and  the  said  Lords  also  found  that  the  said 
sums,  making  together  £744  14s.  6d.,  being  the  sum  de- 
ducted from  the  sum  of  £1000,  there  was  left  the  sum  of 
£255  5s.  6d.,  due  by  the  defendant  herein  to  the  plaintiffs 
herein.  And  the  said  Lords  decreed  and  ordained  the  de- 
fendant to  make  payment  to  the  plaintiffs  herein  of  the  said 
sum  of  £255  5s.  6d.  stg.,  and  also  of  the  sum  of  £291  0s.  9d. 
stg.,  being  the  taxed  amount  of  costs  and  expenses  of  the 
plaintiffs  herein  in  the  said  conjoined  actions,  and  also  of 
the  sum  of  £1  7s.  Od.  stg.,  being  the  amount  of  the  dues  of 
extracting  the  said  decree,  and  which  said  several  sums 
together  amount  to  the  sum  of  £547  13s.  3d.  stg.,  equal  to 
$2667.21.  And  the  plaintiffs  aver  that  they  have  done  all 
things  on  their  part  to  entitle  them  to  receive  payment  of 
the  last  mentioned  sum  of  money,  but  the  defendant  has 
not  paid  the  same. 

Third  plea  : That  the  decrees  or  judgments  were  recov- 
ered in  Courts  beyond  the  jurisdiction  of  this  Province,  and 
are  the  decrees  and  judgments  of  a foreign  Court,  and  were 
recovered  against  the  defendant  for  alleged  breaches  of  an 
agreement  in  the  words  following  : — “ This  agreement  en- 
tered into  and  executed  by  and  between  Hugh  McDonald, 
of  Belmont,  Ontario,  Dominion  of  Canada,  presently  re- 
siding at  Steel’s  hotel,  Glasgow,  in  Scotland,  attorney  for 
Edwin  Herbert  Arms,  sewing-machine  manufacturer,  at 
Guelph,  Ontario,  Dominion  of  Canada,  conform  to  power 
of  attorney,  dated  the  13th  of  October,  1870,  whereby  the 
said  Hugh  McDonald  is  empowered  to  enter  into  these 
presents  on  behalf  of  the  said  Edwin  Herbert  Arms  of  the 
first  part,  and  It.  S.  Simpson  and  Company,  sewing-machine 
manufacturers  in  Glasgow,  and  George  Auchterlonie  and 
William  Morrison,  junior,  both  sewing-machine  manufac- 
turers in  Glasgow,  the  individual  partners  of  said  firm,  of 
the  second  part,  witnesseth,  that  whereas  the  said  Edwin 
Herbert  Arms  is  manufacturer  of  a certain  description  of 
sewing-machine,  the  sale  of  which  he  is  anxious  to  extend 
in  Great  Britain,  and  with  this  view  has  resolved  to  ap- 
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point  the  second  parties  as  sole  agents  for  the  sale  thereof, 
on  the  terms  underwritten.  Therefore,  the  parties  have 
signed  and  do  hereby  agree,  in  manner  following : — 

First : Plaintiffs  to  be  defendant’s  sole  agents  in  Great 
Britain  for  sale  of  machines.  Second : Agreement  to  be 
for  five  years,  determinable  by  defendant  in  three  years* 
if  sales  did  not  average  one  thousand  per  annum.  Third  : 
The  first  party  binds  himself,  as  attorney  aforesaid,  and 
the  said  Edwin  Herbert  Arms,  to  supp]y  to  the  second 
parties  machines  as  the  second  parties  require  them,  to  the 
extent  of  one  hundred  machines  per  month,  in  kinds,  as 
ordered  by  the  second  parties,  and  shall  despatch  the  same 
from  his  works  within  fourteen  days  from  receipt  of  the 
second  parties’  orders.  If  more  than  one  hundred  machines 
are  ordered  in  any  one  order,  the  same  shall  be  executed 
to  the  extent  of  two  hundred  and  fifty  additional  to  the 
aforesaid  one  hundred  machines,  within  two  months  from 
the  receipt  of  order ; but  the  said  Edwin  Herbert  Arms 
shall  not  be  bound  to  supply  more  than  sixteen  hundred 
and  eighty  machines  to  the  second  party  in  the  course  of 
any  one  year,  in  addition  to  the  aforesaid  one  hundred 
machines  per  month.  Each  machine  shall  be  delivered  in 
Glasgow  in  perfect  working  order,  and  shall  be  placed  free 
on  board  ship,  by  the  said  Edwin  Herbert  Arms.  The 
second  parties  shall  pay  freight  and  other  charges  from  the 
date  of  shipment,  except  insurance.  Fourth:  The  said 
Edwin  Herbert  Arms  shall  send  the  machines  to  the  second 
parties  at  the  net  price  of  thirty-nine  shillings  for  each 
lock-stitch  machine,  and  twenty-two  shillings  for  each 
chain-stitch  machine ; each  machine  to  include  the  usual 
accessaries  customary  in  this  country,  and  for  these  prices 
alone  shall  the  second  parties  be  responsible  to  the  said 
Edwin  Herbert  Arms.  The  second  parties  shall  furnish  to 
the  said  Edwin  Herbert  Arms  a return  of  the  machines 
sold  by  them  two  months  after  the  receipt  of  the  first  lot 
of  machines,  and  thereafter  they  shall  furnish  a statement 
or  return  of  the  machines  sold  monthly,  and  along  there- 
with remit  the  price  of  the  machines  sold  and  paid  for  at 
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the  rate  aforesaid.  The  second  parties  guarantee  the  price 
at  the  rate  aforesaid.  The  said  Edwin  Herbert  Arms  shall 
have  no  control  over  the  prices  at  which  the  second  parties 
may  sell  the  machines,  being  only  entitled  to  the  prices 
before  named,  after  the  second  parties  sell  and  receive 
payment  of  their  price  for  the  machine  ; provided  always, 
that  the  second  parties  shall  not  sell  a lock-stitch  machine 
at  a higher  price  than  four  pounds  four  shillings,  nor  the 
chain-stitch  machine  at  a higher  price  than  two  pounds 
fifteen  shillings  in  Great  Britain.  Lastly  : And  the  parties 
bind  and  oblige  themselves  to  fulfil  to  each  other  their 
respective  parts  of  this  agreement,  and  that  under  the 
penalty  of  £1,500,  to  be  paid  by  the  party  failing  to  the 
party  performing  or  willing  to  perform,  over  and  above 
performance.  In  witness  whereof,”  &c.  And  the  defen- 
dant says  that  he  well  and  faithfully  performed  the  said 
agreement  in  all  things  on  his  part,  and  was  not  guilty 
of  any  breach  thereof. 

Fourth  plea : That  the  decrees  or  judgments  in  the  first 
and  second  counts  mentioned  were  recovered  against  the 
defendant  in  the  said  foreign  Court  for  alleged  breaches  by 
the  defendant  of  an  agreement  between  the  plaintiffs  -and 
the  defendant  in  not  delivering  sewing  machines  required 
by  the  plaintiffs  in  the  terms  of  the  said  agreement,  and 
which  said  agreement  is  fully  and  accurately  set  forth  in 
the  third  plea  above  pleaded.  And  the  defendant  says  that 
he  did  deliver  sewing  machines  to  the  said  plaintiffs  in 
accordance  with  the  said  agreement,  and  in  all  things  per- 
formed his  part  of  the  said  agreement,  until  the  plaintiffs 
neglected  and  refused  to  furnish  a statement  of  the 
machines  sold  by  them,  and  to  remit  along  therewith  the 
price  of  the  machines  sold  and  paid  for,  as  required  by  the 
fourth  clause  of  the  said  agreement ; and  the  defendant 
refused  to  send  machines  to  the  plaintiffs  solely  by  reason 
of  the  breach  of  the  plaintiffs  of  the  said  agreement  to  fur- 
nish such  statement  of  the  machine^  sold  and  paid  for  and 
remit  the  price  paid  at  the  rate  aforesaid. 

The  plaintiffs  demurred  to  the  fourth  plea,  on  the  fol- 
lowing grounds : 
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1.  The  plea  does  not  shew  that  what  is  alleged  was  set 
up,  or  might  have  been  set  up,  as  a defence  in  the  original 
suit  or  suits  in  which  the  decrees  sued  on  were  made,  or 
that  the  same  would  have  constituted  a defence  therein 
2.  The  plea  does  not  shew  a good  defence  according  to 
the  laws  of  this  Province.  3.  It  is  not  shewn  that 
the  defendant  was  willing  and  ready  to  perform  the 
agreement  on  his  part,  nor  that  the  plaintiffs  were 
not  ready  and  willing  to  perform  the  same  on  their  part. 
4.  It  is  consistent  with  the  plea,  that  there  may  have 
been  a trifling  and  insignificant  breach  on  the  plaintiffs’ 
part,  which  would  form  no  excuse  for  the  defendant 
refusing  to  perform  the  agreement  on  his  part.  5.  The 
defendant’s  contract  as  set  out  was  divisible,  and  in 
substance  constituted  so  many  different  contracts  for 
delivery  of  different  quantities  of  sewing  machines,  and 
the  plaintiffs’  alleged  neglect  or  refusal  may  have  extended 
only  to  one  of  the  statements  called  for  by  the  agreement. 
6.  The  plea  admits  the  recovery  of  judgments  or  decrees 
in  a foreign  Court,  having  competent  jurisdiction,  and 
does  not  shew  that  the  judgments  or  decrees  are,  or  that 
either  of  them  is,  invalid  or  unjust,  or  should  not  on  the 
facts  of  the  case  have  been  rendered. 

The  case  was  argued  in  vacation  before  Wilson,  J., 
alone. 

April  9th,  1875,  S.  Richards,  Q.C.,  for  the  plaintiffs 
The  plea  does  not  shew  that  the  defence  which  it  sets  uJd 
is  one  which  could  have  been  pleaded  in  the  foreign  Court, 
and  if  it  could  not,  it  cannot  now  be  pleaded  by  23  Vic., 
ch.  24,  sec.  1 : Waydell  v.  Provincial  Ins.  Co.,  21  U.  C. 

It.  612  ; Manning  v.  Thompson,  17  C.  P.  606.  The  main 
point  raised  by  the  plea  is  whether  the  defendant  had  the 
right  to  stop  sending  the  sewing-machines,  because  the 
plaintiffs  have  not  sent  in  their  accounts  punctually,  and 
the  money  they  had  collected  for  those  already  purchased. 
A mere  failure  by  the  plaintiffs  to  keep  to  their  engagement 
will  not,  as  a consequence,  discharge  the  defendant  from 
52 — VOL.  xxv  C.P. 
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the  performance  of  his  part  of  the  agreement.  The 
plaintiffs’  default  may  be  recompensed  for  to  the  defendant 
in  damages.  The  defendant  cannot,  by  the  plaintiffs’ 
failure,  claim  to  be  relieved  from  his  contract,  unless  the 
plaintiffs’  act  or  conduct  has  been  such  as  to  lead  to  the 
conclusion  that  they  intended,  so  far  as  they  could,  to  put 
an  end  to  the  contract.  Such  conduct  as  that  shewn  in 
the  plea  here  is  nothing  more  than  a mere  default,  but  is 
not  such  a default  which  can  justify  the  Court  in  saying 
the  plaintiffs  intended  to  put  an  end  to  the  contract : Freeth 
v.  Burr , L.R.  9 C.  P.  208  ; Simpson  v.  Crippin,  L.  R 8 Q.  B. 
14 ; Bloomer  v.  Bernstein , L.R.  9 C.  P.  588 ; Morgan  v. 
Bain , L.R.  10  C.P.  15. 

J.  A.  Boyd,  contra.  The  plea  is  framed  upon  the  case  of 
Bankart  v.  Bowers,  L.  R.  1 C.  P.  484.  The  instrument  set 
out  in  the  third  plea  must  be  construed  according  to  its 
terms,  although  it  was  drawn  in  a foreign  country : King 
of  Spain  v.  Machado,  4 Russ.  225 ; Elbinger  Actien 
Gesellschafft  v.  Armstrong,  L.  R.  9 Q.  B.  475.  The  sub- 
stantial point  is,  whether  there  was  such  an  arrangement 
between  the  parties  that  the  refusal  by  one  of  them  to  keep 
to  his  bargain  will  warrant  the  other  in  putting  an  end  to  it. 
The  plaintiffs  were  the  agents  of  the  defendant.  There 
was  a confidential  business  relationship  between  them,  and 
the  moment  they  destroyed  that  confidence  by  neglecting, 
and  more  than  that,  by  refusing  to  furnish  a statement  of 
the  accounts  between  the  parties  and  to  remit  the  moneys 
they  had  collected,  the  defendant  was  justified  in  stopping 
all  further  consignments.  Did  the  plaintiffs  so  act  as  to 
lead  the  defendant  reasonably  to  believe  they  had  exon- 
erated him  from  the  contract  ? The  relationship  of  the 
parties,  and  the  kind  of  failure  by  the  plaintiffs,  expressly 
alleged,  shew  that  the  defendant  was  justified  in  stopping  his 
further  transactions  with  them:  Buchanan  v.  Anderson, 
16  U,  C.  R.  331 ; Hoare  v.  Rennie,  5 H.  & N.  19;  Withers 
v.  Reynolds,  2 B.  & Ad.  882.  The  plea  shews  that  the 
facts  it  contains  could  have  been  pleaded  to  the  proceed- 
ings in  Scotland. 
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May  7th,  1875.  Wilson,  J. — I do  not  think  it  is 
necessary  the  plea  should  have  contained  an  allegation 
that  the  facts,  which  are  contained  in  it,  were  such  facts 
as  might  have  been  set  up  in  the  original  suit. 

It  is  sufficient  that  the  defence  appears  to  be  one  on  its 
face  which  could  have  been  set  up  to  it. 

In  some  cases  the  matter  of  defence  might  be  of  so  novel 
a character  to  our  law  that  we  could  not  know  whether  it 
was  the  subject  of  a defence  anywhere. 

In  other  cases  the  defence  may  be  so  very  obviously  a 
good  answer  everywhere,  if  it  were  made,  that  we  should 
hold  it  prima  facie  a good  plea,  if  it  were  good  according 
to  our  own  law. 

A plea  of  payment,  or  of  the  release  of  a debt,  I should 
hold  to  be  a good  defence,  which  might  have  been  set  up  in 
an  action  brought  for  the  debt  in  a foreign  country,  unless 
the  contrary  were  shewn.  The  two  cases  cited  by  Mr. 
Richards  of  Way  dell  v.  Provincial  Ins.  Co.,  21  U.  C.  R. 
612,  and  Manning  v.  Thompson,  17  C.  P.  606,  are  cases 
against  him,  for  in  neither  of  them  was  there  any  such 
express  allegation. 

On  the  principal  question,  whether  the  contract  was 
determined  or  not  by  the  plaintiffs’  default,  I shall  consider 
the  plea  to  see  what  it  is  it  says  was  the  default  which 
discharged  the  defendant. 

The  defendant  says  he  delivered  sewing  machines  in 
accordance  with  the  agreement,  and  in  all  things  performed 
his  part  of  the  agreement,  until  the  plaintiffs  neglected  and 
refused  to  furnish  a statement  of  the  machines  they  had 
sold,  and  to  remit  the  moneys  received  by  them  for  the 
machines,  according  to  the  fourth  clause  of  the  agreement ; 
and  that  he  refused  to  send  machines  to  the  plaintiffs,  solely 
by  reason  of  the  plaintiffs’  breach  of  the  agreement  to 
furnish  a statement  of  the  machines  sold  and  paid  for,  and 
to  remit  the  price  paid  for  them  at  the  rates  aforesaid. 

The  agreement  was  to  be  for  five  years,  determinable  at 
the  end  of  three  years  by  the  defendant,  if  the  plaintiffs’ 
sales  of  the  machines  did  not  average  one  thousand  per 
annum. 
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The  defendant  bound  himself  to  furnish  the  plaintiffs,  as 
they  required,  machines  to  the  extent  of  one  hundred  per 
month,  in  kinds  as  ordered,  and  to  despatch  them  in  fourteen 
days  from  receipt  of  the  orders. 

If  more  than  one  hundred  machines  were  ordered  in  any 
one  order,  the  defendant  agreed  to  supply  the  same  to  the 
extent  of  two  hundred  and  fifty  in  two  months  in  addition 
to  the  hundred  per  month. 

But  the  defendant  was  not  to  be  bound  to  supply  more 
than  1G8  machines,  in  any  one  year  to  the  plaintiffs,  in 
addition  to  the  hundred  per  month. 

The  plaintiffs,  after  the  receipt  of  the  first  lot  of  machines, 
were  to  furnish  a return  to  the  defendant,  within  two 
months  after  such  receipt,  of  the  machines  sold  by  them, 
and  after  that  to  make  monthly  returns  of  the  machines 
sold,  and  along  therewith  to  remit  the  price  of  the  machines 
sold  and  paid  for  at  the  rate  aforesaid. 

The  lockstitch  machines  were  to  be  39s.  a piece,  or  £195 
stg.  per  100,  and  the  chain  stitch,  at  22s.  a piece,  or  £110 
stg.  per  100. 

The  regular  monthly  supply  might  be  on  an  average 
about  £150  stg.  per  month,  and  at  the  rate  of  250  additional 
every  two  months,  averaged  at  125  additional  in  every 
month  at  the  like  rates,  that  additional  quantity  would  be 
about  £187  10s.  stg.  further  per  month,  making  in  all,  on 
a supposed  average  for  each  month,  £150  + £187  10s.,  equal 
to  £337  10s.  stg.  per  month,  as  the  value  of  machines 
which  the  defendant  was  compelled  to  furnish  to  the  plain- 
tiffs upon  their  order  to  that  effect  for  a period  of  five 
years,  unless  the  defendant  terminated  it  at  the  end  of 
three  }7ears,  in  case  the  sales  did  not  average  the  number 
of  1,000  per  annum. 

This  is  manifestly  a case  in  which  the  failure  upon  either 
side  to  maintain  the  contract  in  a reasonable  manner— for 
the  safety  of  the  defendant,  who  had  to  supply  the 
machines,  and  for  the  beneficial  service  of  the  plaintiffs,  on 
the  other  hand,  who  could  not  maintain  their  business,  if 
the  defendant  systematically  neglected  to  fulfil  their  order 
— might  fairly  justify  the  party  not  in  default  to  claim  to 
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be  relieved  from  the  further  performance  of  it  on  his  part. 
But  I do  not  know  what  the  precise  facts  are.  I cannot  say 
that  the  plaintiffs  ordered  a large  or  a small  number  of 
these  machines,  nor  for  how  long  nor  to  what  extent  thejT 
neglected  and  refused  to  make  their  returns  and  remittances; 
and  in  the  absence  of  these  facts,  and  utterly  without 
knowledge  accurately  to  guide  me,  I am  desired  to  say 
whether  or  not  the  defendant  has  been  discharged  from  his 
contract,  because  the  plaintiffs  neglected  and  refused  to 
furnish  a statement  of  the  machines  they  had  sold,  the 
number  or  value  hot  being  given,  nor  even  estimated  or 
approximated,  and  neglected  and  refused  to  remit  the 
moneys  they  had  received,  the  amount  not  being  given, 
nor  estimated  or  approximated.  The  whole  controversy  on 
the  subject  may  not  amount  to  $20,  or  it  may  amount  to  a 
very  considerable  sum.  It  is  impossible  for  me  to  estimate 
in  what  way  and  to  what  degree  it  may  have  been  a 
damage  or  inconvenience  to  the  defendant,  or  substantially 
affected  the  business  relations  of  the  defendant  with  the 
plaintiffs  or  his  confidence  in  them. 

The  statements  in  the  second  count  do  not  aid  me  so  far 
as  they  are  controverted  by  the  fourth  plea ; and  that  plea, 
alleging  the  defendant  did  not  break  his  contract  till  the 
plaintiffs  broke  and  refused  to  perform  their  part  of  it,  puts 
all  the  substantial  parts  of  it  relating  to  the  figures  in  issue. 

In  Morgan  v.  Bain,  L.  R.  10  C.  P.  15,  which  was  a 
special  case,  Lord  Coleridge  said,  at  p.  22  : “ Rescission  must 
be  by  both  parties ; either  both  must  have  intended  to 
rescind,  or  one  must  have  so  acted  as  to  justify  the  other  in 
thinking  that  he  intended  to  rescind.  It  is  clear  that  the 
omission  to  perform  certain  acts  incumbent  upon  a party 
to  a contract  may  justify  the  other  party  in  coming  to  the 
conclusion  that,  in  point  of  fact,  the  party  guilty  of  the 
omission  intends  to  abandon  the  contract,  and  is  himself 
treating  it  as  abandoned,  and  rescinding  it.  Non-payment 
for  one  or  two  instalments  of  the  iron  would  not  be  per  se 
conduct  justifying  the  conclusion  on  the  vendor’s  part  that 
the  purchaser  intended  to  abandon  the  contract.  There 
might,  however,  be  additional  circumstances  in  connection 
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with  which  such  non-payment  would  be  sufficient  to  justify 
such  a conclusion  on  the  vendor’s  part.” 

Brett,  J.,  said,  at  p.  27,  “ Abandonment  by  the  plaintiffs 
would  not,  however,  be  sufficient  by  itself  to  rescind  the 
contract.  There  must  be  some  evidence  of  mutual  rescission.” 
The  facts  of  that  case  were : The  defendants  on  the  5th 
of  February  sold  to  the  plaintiffs  200  tons  of  iron,  to  be 
delivered  25  tons  monthly,  at  £5  per  ton.  By  usage  no 
delivery  began  in  such  a case  till  the  1st  of  April.  On  the 
12th  of  March  the  plaintiffs  were  insolvent,  and  gave  notice 
of  it  to  the  defendants.  On  the  16th  of  March  they  filed 
their  petition  for  liquidation.  The  usual  course  of  the 
dealings  between  these  parties  had  been  that  the  defendants 
made  the  deliveries  without  further  demand.  No  delivery 
was  made  or  claimed  on  the  1st  of  April.  On  the  5th  of 
April  a meeting  of  the  plaintiffs’  creditors  was  held  and  a 
composition  agreed  on.  This  contract  was  mentioned  at 
the  meeting,  but  it  was  not  in  the  plaintiffs’  statement  of 
affairs.  No  delivery  was  made  or  claimed  on  the  1st  of 
May.  On  the  13th  of  May,  when  iron  had  risen,  the  plain- 
tiffs claimed  the  delivery  of  the  iron  as  by  the  contract. 
The  defendants  answered  that  the  plaintiffs,  having  failed 
to  perform  their  contract,  there  was  an  end  of  it ; and  it  was 
held  that  these  facts  justified  the  defendants  in  the  belief 
that  the  plaintiffs  intended  to  abandon  the  contract  upon 
their  insolvency,  and  that  there  was  evidence  that  the 
defendants  also  believed  that  it  had  been  abandoned. 

In  Freeth  v.  Butt,  L.  K.  9 C.  P.  208,  the  facts  were : The 
defendant  engaged  to  deliver  to  the  plaintiffs  250  tons  of 
iron,  half  in  two  weeks,  and  half  in  four  weeks,  payment 
to  be  made  fourteen  days  after  delivery  of  each  parcel. 
The  market  was  rising.  The  plaintiffs  urged  the  delivery. 
The  first  delivery  was  not  made  for  about  six  months.  The 
plaintiffs  refused  to  pay  for  the  first  parcel,  claiming  the 
right  to  set  off  the  loss  from  being  obliged  to  get  iron  else- 
where in  consequence  of  the  defendant’s  default,  but  they 
still  urged  the  delivery  of  the  second  parcel.  The  defend- 
ant, treating  the  refusal  to  pay  for  the  first  parcel  as  a 
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breach  and  abandonment  of  the  contract  by  the  plaintiffs, 
declined  to  deliver  the  second  parcel.  There  was  no  sug- 
gestion of  inability  on  the  part  of  the  plaintiffs  to  pay,  and 
the  price  of  the  first  parcel  was  ultimately  paid  after  suit 
brought  for  it.  Held  the  mere  refusal  to  pay  for  the  first 
parcel  did  not,  under  the  circumstances,  warrant  the  defen- 
dant in  treating  the  contract  as  abandoned,  and  refusing 
to  deliver  the  remainder.  The  defendant  raised  the  ques- 
tion by  a plea  of  exoneration  and  discharge  of  the  contract. 

Lord  Coleridge  said,  at  p.  213,  “ In  cases  of  this  sort, 
where  the  question  is,  whether  the  one  party  is  set  free  by 
the  action  of  the  other,  the  real  matter  for  consideration  is 
whether  the  acts  or  conduct  of  the  one  do  or  do  not  amount 
to  an  intimation  cf  an  intention  to  abandon  and  altogether 
to  refuse  performance  of  the  contract.  * * There  has 

been  some  conflict  amongst  them  ” (the  decisions),  “ But  I 
think  it  may  be  taken  that  the  fair  result  of  them  is,  as  I 
have  stated,  namely,  that  the  true  question  is,  whether  the 
acts  and  conduct  of  the  party  evince  an  intention  no  longer 
to  be  bound  by  the  contract.  Now,  non-payment  on  the 
one  hand,  or  non-delivery  on  the  other,  may  amount  to  such 
an  act,  or  may  be  evidence  for  a jury  of  an  intention  wholly 
to  abandon  the  contract  and  set  the  other  party  free.  * * 

Where  by  the  non-delivery  of  part  of  the  thing  contracted 
for  the  whole  object  of  the  contract  is  frustrated,  the  party 
making  default  renounces  on  his  part  all  the  obligations 
of  the  contract.” 

Keating,  J.,  said,  at  p.  214  : “It  is  not  a mere  refusal  or 
omission  of  one  of  the  contracting  parties  to'  do  something 
which  he  ought  to  do,  that  will  justify  the  other  in  repudi- 
ating the  contract;  but  there  must  be  an  absolute  refusal  to 
perform  his  part  of  the  contract.  * * As  upon  the 

facts  there  appears  to  have  been  not  only  no  absolute 
refusal  to  perform  the  contract  by  the  plaintiffs,  and,  what 
is  important,  no  evidence  of  inability  on  their  part  to  per- 
form it,  I think  the  defendant  had  no  right  to  treat  the 
contract  as  rescinded,  and  to  refuse  to  deliver  the  remainder 
of  the  iron.” 
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Denman,  J.,  said,  at  p.  215  : “I  am  of  opinion,  upon  the 
authority  of  Withers  v.  Reynolds , 2B.  & Ad.  882,  that  the 
ruling  was  quite  right.  That  case  did  not  decide  ex- 
pressly that  a mere  failure  of  a single  payment  might  not 
be  evidence  of  a refusal  to  perform  the  contract.  But, 
in  the  words  of  Patteson,  J.,  the  conduct  of  the  plaintiff, 
coupled  with  the  non-payment,  amounted  to  an  express 
refusal  to  perform  the  contract  on  his  part.  There  was 
nothing  of  the  sort  here.” 

In  Bloomer  v.  Bernstein , L.  R.  9 C.  P.  588,  it  was  decided 
on  a plea  of  exoneration  from  contract,  that  where  there  is 
a contract  of  sale  of  goods  to  be  delivered  by  instalments, 
the  price  of  each  instalment  to  be  paid  on  delivery,  and 
the  buyer  does  not  pay  for  one  instalment,  under  such  cir- 
cumstances as  to  give  the  seller  reasonable  ground  for 
believing  that  he  will  be  unable  to  pay  for  the  instalments 
to  be  delivered  in  future,  and  that  he  does  not  intend  to  go 
on  with  the  contract,  the  seller  is  justified  in  repudiating 
the  contract. 

Withers  v.  Reynolds , 2 B.  & Ad.  882,  was  adopted  and 
followed. 

The  case  last  referred  to  was  as  follows  : The  defendant 
agreed  to  deliver  straw  to  the  plaintiff,  to  be  delivered  at 
the  plaintiff’s  premises,  at  the  rate  of  three  loads  in  a 
fortnight,  during  a specified  time.  The  plaintiff  agreed  to 
pay  so  much  per  load,  as  each  load  was  delivered.  After 
the  straw  had  been  delivered  for  some  time,  the  plaintiff 
refused  to  pay  for  the  last  load  delivered,  and  insisted  on 
always  keeping  one  payment  in  arrear.  Held,  that  as  each 
load  was  to  be  paid  for  on  delivery,  and  that  as  the  plaintiffs 
refused  so  to  pay  for  them,  the  defendant  was  not  bound 
to  send  any  more. 

Patterson,  J.,  said  : “If  the  plaintiff  had  merely  failed 
to  pay  for  a particular  load,  that  of  itself  might  not  have 
been  an  excuse  to  the  defendant  for  not  delivering  more 
straw ; but  the  plaintiff  expressly  refuses  to  pay  for  the 
loads  as  delivered,  the  defendant  therefore  is  not  liable  for 
ceasing  to  perform  his  part  of  the  contract.” 
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A mere  refusal  therefore  to  pay  or  to  do  any  other  stipu- 
lated act,  is  not  of  itself  necessarily  a repudiation  of  the 
contract.  It  may  or  may  not  be  evidence  of  it.  It  is  used 
as  evidence  to  shew  that  the  party  intended  thereby  to 
determine  the  contract,  and  that  he  desired  the  party  so 
to  understand  it,  and  that  the  other  party  did  in  fact  so 
understand  it,  and  that  they  thus  in  fact,  or  by  implication, 
did  put  an  end  to  and  rescind  the  contract. 

That  is  all  a matter  and  enquiry  of  fact,  and  unless  all 
the  facts  are  given,  so  that  a safe  inference  of  law  can  be 
drawn  from  them,  it  is  impossible  the  Court  can  pronounce 
as  a judgment  of  law,  that  the  contract  has  been  rescinded. 

If  the  amount  were  large,  which  was  wrongfully  with- 
held— if  the  person  withholding  it  were  insolvent,  or  were 
in  such  doubtful  circumstances  that  further  credit  to  him 
would  be  dangerous  to  the  other  party — if  he  were  acting 
wantonly  and  without  excuse  or  pretext  of  any  kind — if 
he  knew  that  his  conduct  must  inevitably  determine  the 
contract,  or  that  it  would  be  likely  to  do  so — these  would 
be  circumstances  from  which  perhaps  an  inference  in  law 
might  arise,  that  the  contract  by  the  concurrence  of  the 
other  party  had  been  abandoned  by  the  assent  of  both 
parties. 

But  in  the  absence  of  these  facts  or  of  anything  like  them, 
how  is  it  possible  for  the  Court  to  say,  as  a matter  of  law, 
that  a contract  has  been  determined  merely  because  one  of 
the  parties  has  rejected  and  refused  to  make  a return  of 
sewing  machines  sold  and  paid  for,  and  to  remit  the  moneys 
in  hand,  without  knowing  the  circumstances'  which  make, 
or  whether  they  do  or  do  not  make,  such  a state  of  things 
destructive  of  all  confidence  between  the  parties,  and  a 
frustration  of  the  contract  which  was  made  ; and  also  what 
the  amount  of  money  is,  which  is  involved,  and  whether 
the  party  in  fault  is  able  or  not  to  meet  the  claim  made 
upon  him,  and  any  other  to  which  he  may  be  liable,  or 
how  and  to  what  extent  it  affects  the  person  who  is  not 
in  fault  ? 

In  the  cases  which  have  been  referred  to  the  question  has 
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arisen,  either  upon  an  issue  in  fact  of  rescission  cf  or  an 
exoneration  from  the  contract  with  all  the  evidence  which 
was  applicable  to  it,  or  else  upon  a special  case  which  set 
out  in  detail  the  necessary  facts  upon  which  the  decision 
was  to  be  pronounced. 

Here  everything  necessary  to  enable  a safe  judgment  to 
be  given  is  withheld,  and  the  mere  circumstances  narrated 
may  or  may  not  be  sufficient  to  justify  the  conclusion 
desired  to  be  drawn  from  them,  when  all  the  facts  connected 
with  it  are  disclosed.  But  as  I have  not  these  facts,  I 
must  pronounce  the  plea,  framed  as  it  is,  and  disclosing 
only  what  it  does  to  be  a bad  plea  in  law. 

The  judgment  will  therefore  be  for  the  plaintiffs  on  the 
demurrer  to  the  fourth  plea. 

From  this  judgment  the  defendants  appealed  to  the  full 
Court. 

November  23rd,  1875.  S.  Richards,  Q.C.,  for  the  plaintiff. 

J.  B.  Read  contra.  The  arguments  and  cases  cited  were 
the  same  as  before. 

December  22nd,  1875.  Hagarty,  C.  J. — I am  of  opinion 
that  the  judgment  of  my  learned  brother  Wilson  is 
undoubtedly  correct,  and  that  the  demurrer  to  the  fourth 
plea  must  be  upheld. 

The  plea  must  be  taken  either  as  a plea  of  non-perform- 
ance of  some  condition  precedent,  or  as  an  allegation  of 
something  shewing  a rescission  of  the  contract,  or  that  the 
defendant  was  entitled  to  treat  it  as  rescinded. 

It  was  not  pretended  in  argument  that  there  were  any 
conditions  precedent,  but  it  is  urged  as  a defence  because 
the  plaintiff  had  not  performed  certain  agreements  on  their 
part. 

There  is  nothing  to  bring  the  cases  within  the  doctrine 
of  Withers  v.  Reynolds , 2 B.  & Ad.  882,  where  the  defen- 
dant was  held  justified  in  considering  that  the  plaintiff  had 
abandoned  and  rescinded  the  contract  on  his  part  by  what 
he  had  done. 
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There  is  nothing  asserted  in  the  plea  to  shew  why  the 
defendant  could  be  held  justified  in  treating  the  contract 
as  rescinded,  and  at  an  end. 

The  law  is  fully  discussed  in  the  very  late  cases  commen- 
ted on  by  Mr.  Justice  Wilson,  such  as  Morgan  v.  Bain, 
L.  R.  10  C.  P.  15 ; Freeth  v.  Burr,  L.  R.  9 C.  P.  208. 

Gwynne,  J. — I entirely  concur  in  the  judgment  of  my 
brother  Wilson.  Indeed  the  plea  demurred  to  appears  to 
me  to  amount  to  no  more  than  an  admission  that  the  defen- 
dant committed  a breach  of  his  covenant  because,  as  he 
alleges,  the  plaintiffs  had  committed  a breach  of  & covenant 
upon  their  part  to  be  performed,  which  is  wholly  indepen- 
dent of  the  defendant’s  covenant. 

Galt,  J.,  concurred, 


Judgment  for  'plaintiffs . 
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Boyle  and  Wife  v.  The  Corporation  of  the  Town  of 

Dundas. 


Municipal  corporations — Accident — Negligence — Contributory  negligence. 

The  plaintiff  walking  along  a sidewalk  in  the  town  of  Dundas  in  January, 
1875,  stepped  into  a hole,  about  eighteen  inches  long  and  seven  inches 
wide,  and  broke  her  leg.  The  hole  was  close  to  her  residence,  and 
she  was  well  aware  of  its  existence,  but  she  said  she  was  unable  to  see 
it  in  consequence  of  its  being  covered  with  snow,  there  having  been  a 
light  fall  the  night  before.  Other  witnesses,  however,  said  it  was  only 
partially  covered,  and  was  quite  visible  to  a person  taking  ordinary 
care.  The  sidewalk  had  been  fully  repaired  in  the  fall  of  1873,  and 
also  in  September  preceding  the  trial.  The  population  of  the  town 
was  about  4,000,  spread  over  a large  surface  ; the  taxes  levied  being 
about  $11,000,  more  than  half  of  which  was  spent  on  streets  and  side- 
walks, There  was  also  a committee  on  sidewalks,  one  of  whom  stated 
that  he  spent  more  than  two-thirds  of  his  time  in  attending  to  them. 
The  jury  having  found  for  the  plaintiffs,  a new  trial  was  ordered. 
Semble,  that  to  support  an  action  of  this  character  the  want  of  repair 
must  be  such  as  would  render  the  defendants  liable  to  indictment : 
that  persons  using  a sidewalk  must  assume  a certain  amount  of  risk  j 
and  that  the  existence  of  a hole,  like  the  one  here,  would  not  neces- 
sarily impose  a liability. 

Quaere,  whether  the  question  of  contributory  negligence  was  for  tho 
Judge  at  the  trial  or  should  have  been  submitted  to  the  jury. 

Quaere,  also,  whether  to  form  the  ground  of  an  action,  the  sidewalk, 
intended  for  extra  convenience,  must  not  have  become  a nuisance  ad 
commune  nocumentum. 

This  was  an  action  by  husband  and  wife  against  the 
defendants  for  an  injury  sustained  by  the  wife. 

The  declaration  alleged  that  the  defendants  negligently 
and  unlawfully  suffered  the  sidewalk  on  a public  street  to 
get  into  disrepair,  so  as  to  be  dangerous  to  persons  neces- 
sarily and  lawfully  passing,  whereby  the  plaintiff’s  wife 
fell  into  a hole,  and  injured  herself,  &c. ; claiming  dam- 
ages for  both  plaintiffs. 

Pleas  : 1.  Not  guilty.  2.  That  the  injury  was  caused  by 
the  wife’s  negligence,  and  not  otherwise. 

The  cause  was  tried  before  Burton,  J.,  and  a jury,  at 
Hamilton,  at  the  Fall  Assizes  of  1875. 

From  the  evidence  it  appeared  that  Mrs.  Boyle,  on  the 
morning  of  the  17th  of  January,  in  full  daylight,  was 
passing  along  the  plank  sidewalk  on  Ogilvie  Street,  in  the 
town  of  Dundas,  on  which  she  resided.  There  was  about 
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an  inch  or  an  inch  and  a-half  of  snow  on  the  ground, 
which,  according  to  her  account,  made  the  hole  less  easy 
to  be  seen.  The  plank  walk  was  five  or  six  feet  wide,  the 
planks  being  laid  crossways.  The  hole  was  stated  to  be 
about  sixteen  or  eighteen  inches  long,  and  five,  six,  or 
seven  inches  wide ; and  according  to  some  of  the  witnesses, 
it  was  only  partially  covered  with  snow. 

The  plaintiff  said  that  her  right  foot  stepped  into  the 
hole,  which  at  the  time  was  covered  with  snow,  and  she  fell, 
breaking  the  bone  a little  above  the  ankle,  and  could  not 
extricate  her  foot ; that  she  had  seen  the  hole  previously,  as 
she  frequently  passed  it.  She  said  she  had  good  sight,  and 
supposed  she  was  looking  where  she  was  going,  but  she 
said  she  could  have  seen  the  hole  if  she  had  thought  of  it. 

She  also  said  that  she  did  not  slip  on  the  sidewalk,  and 
so  slip  into  the  hole. 

It  was  sworn  that  she  said  she  had  slipped,  and  that 
there  was  a smaller  hole  near  it. 

It  was  proved  that  this  hole  had  been  for  some  time 
well  known  to  the  plaintiffs’  family  and  other  residents 
near.  Some  of  the  witnesses  said  it  was  not  safe  after 
dark. 

One  of  the  plaintiffs’  witnesses  said  it  was  easily  visible 
to  any  one  taking  ordinary  care  in  walking.  This  hole,  as 
well  as  the  smaller  hole,  had  been  there  for  some  time 
before  the  accident. 

Evidence  was  given  as  to  the  general  state  of  the  side- 
walks : some  years,  a witness  said,  they  were  good,  some- 
times bad. 

One  witness  said  he  often  fancied  there  would  be  an 
accident  there.  The  same  witness  said  that  any  one 
passing  must  have  noticed  it. 

At  the  close  of  the  plaintiffs’  case  a nonsuit  was  moved 
for,  on  the  grounds : 1.  That  the  evidence  was  not  such  as 
would  support  an  indictment.  2.  That  no  notice  to  the 
defendants  was  shewn.  3.  That  the  female  plaintiff  was 
guilty  of  contributory  negligence.  4.  That  there  was 
nothing  to  shew  that  the  sidewalk  was  unfit  for  ordinary 
traveL 
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The  learned  Judge  refused  to  nonsuit,  but  reserved 
leave  to  the  defendants  to  move  to  have  the  verdict  entered 
in  their  favour. 

The  defendants  proved  that  this  sidewalk  had  been  re- 
paired in  the  preceding  September  with  old  plank,  but  not 
very  efficiently ; and  that  the  Council  had  a Committee  for 
sidewalks  : that  the  population  of  the  town  was  about 
4,000,  spread  over  a large  surface  : that  the  taxes  levied  were 
about  $11,000,  over  $5,400  of  which  had  been  expended  on 
streets  and  sidewalks. 

One  of  the  Committee  said  he  spent  two-thirds  of  his 
time  in  looking  after  the  streets  : that  the  sidewalks  gener- 
ally had  been  out  of  repair,  and  had  been  overhauled,  but 
that  street : that  witness  was  often  up  and  down  it,  but  had 
seen  nothing  dangerous. 

Proof  was  also  offered  that  late  in  the  fall  of  1873,  this 
sidewalk  had  been  well  repaired  with  new  planks,  that 
ought  to  last  from  five  to  seven  years. 

Evidence  was  also  given  that  the  hole  was  quite  visible, 
and  could  have  been  avoided  with  ordinary  care. 

At  the  end  of  the  case  the  defendants  renewed  the 
motion  for  a nonsuit. 

The  learned  Judge  told  the  jury  that  they  should  be 
satisfied,  before  finding  for  the  plaintiffs,  that  the  defen- 
dants were  guilty  of  a breach  of  duty  in  not  having  the 
streets  in  such  a reasonable  state  of  repair  as  to  make  them 
safe  for  ordinary  travel  or  use,  which  involved  the  question 
that  they  had  notice  of  the  defect.  But  they  might  infer 
notice,  if  satisfied  the  hole  was  a matter  of  general  notoriety 
for  a length  of  time,  so  that  in  fact  it  became  their  duty  to 
know  it.  There  was  also  the  usual  direction  as  to  con- 
tributory negligence. 

The  jury  found  for  the  plaintiffs,  with  $800  damages, 
$500  for  the  wife’s  injuries,  and  $300  for  the  husband,  the 
medical  and  other  expenses  being  proved  to  have  been  over 
$100. 

In  Michaelmas  term,  November  18th,  1875,  B.  B.  Osier 
obtained  a rule  nisi  to,  enter  a nonsuit  on  the  leave 
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reserved,  or  for  a new.  trial  on  the  law  and  evidence,  and 
weight  of  evidence,  and  because  there  was  contributory 
negligence,  and  for  excessive  damages. 

In  the  same  term,  December  3rd,  1875,  Robertson , 
Q.C.,  shewed  cause.  The  evidence  was  quite  sufficient  to 
support  the  action.  The  sidewalk  was  shewn  to  be  out  of 
repair,  and  in  consequence  the  female  plaintiff  was  injured, 
It  is  not  necessary  that  the  want  of  repair  should  be  such  as 
would  support  an  indictment,  but  even  if  it  is,  there  is 
such  want  of  repair  here.  There  was  clearly  no  contri- 
butory negligence  on  the  part  of  the  plaintiff.  No  doubt 
she  was  aware  of  there  being  such  a hole,  but  it  is  proved 
that  in  consequence  of  the  snow  covering  it  she  was  unable 
to  see  it.  The  question  of  contributory  negligence  is  for 
the  jury,  and  here  it  was  left  to  them  and  they  have  found 
for  the  plaintiffs.  As  to  whether  the  defendants  had  notice^ 
the  fact  of  the  hole  being  there  was  proved  to  have  been 
notorious,  and  that  it  had  been  there  for  a long  time  which 
is  sufficient : Harrison' s Mun.  Man.,  3rd  ed.,  408. 

B.  B.  Osier  contra.  There  was  no  negligence  proved  on 
the  part  of  the  defendants  to  render  them  liable.  The 
evidence  shews  that  the  hole  itself  was  very  insignificant, 
and  that  the  defendants  had  used  every  precaution  to  keep 
the  sidewalks  in  repair,  having  spent  half  their  rates  in 
street  repairs,  and  repaired  this  very  sidewalk  in  the  fall 
of  1874.  Both  the  plaintiff’s  husband  and  her  attorney 
admitted  having  passed  by  the  hole  every  day,  and  that 
they  never  considered  it  dangerous,  nor  made  any  com- 
plaint to  the  Council.  The  evidence  would  shew  that 
the  hole  was  not  the  cause  of  the  accident,  but  the  plain-' 
tiff’s  slipping  on  the  sidewalk.  Moreover,  the  default  must 
be  such  as  would  support  an  indictment.  This  is  the  effect 
of  section  408  of  the  Municipal  Act,  as  well  as  of  the 
American  case  of  Merrill  v.  Inhabitants  of  Hampden,  26 
Maine,  234 : and  the  case  of  Ringland  v.  Corporation  of 
Toronto,  23  C.  P.  93,  seems  to  go  to  the  same  extent. 
The  female  plaintiff  was  guilty  of  contributory  negli- 
gence. It  is  proved  that  she  was  well  aware  of  the  exis- 
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tence  of  the  hole,  and  could  have  avoided  it  if  she  had  been 
looking  out  for  it ; and  instead  of  the  snow  covering  it  up, 
having  been  a very  light  fall,  it  rather  had  the  effect  of 
making  the  hole  more  visible.  At  all  events,  before  defen- 
dants can  be  made  liable,  they  must  be  shewn  to  have  had 
notice  of  the  defect,  and  no  notice  was  proved  here. 
Hutton  v.  Corporation  of  Windsor,  34  U.  C.  ft.  487,  is 
very  much  in  point,  and  there  the  defendants  were  held 
not  liable.  See  also  Ray  v.  Corporation  of  Petrolia,  24 
C.  P.  73 ; and  Ringland  v.  Corporation  of  Toronto , 23 
C.  P.  93. 

December  22nd,  1875.  Hagarty,  C.  J.,  delivered  the 
judgment  of  the  Court. 

The  statutable  obligation,  prior  to  1873,  was  thus  ex- 
c pressed : “ Every  street,”  &c.,  “ shall  be  kept  in  repair  by 
the  Corporation,  and  the  default  of  the  Corporation  to  keep 
in  repair  shall  be  a misdemeanour,”  &c.;  “and  the  Corpor- 
ation shall  be  further  civilly  responsible  for  all  damages 
sustained  by  any  person  by  reason  of  such  default.” 

The  sentence  seems  rather  to  make  the  default  to  keep 
in  repair  both  a misdemeanour  and  a ground  for  civil 
responsibility ; and  it  might  be  argued  that  it  is  only  such 
a default  as  would  amount  to  a misdemeanour  that  would 
amount  to  the  civil  responsibility. 

This  would  accord  with  the  American  decision,  cited 
with  approval  by  my  brother  Gwynne,  in  Ringland  v. 
Corporation  of  Toronto , 23  C.  P.  93. 

Our  Courts  have  not  adopted  this  as  a rule  of  decision. 
It  seems  to  have  much  to  recommend  it. 

The  Municipal  Act  of  1873,  sec.  409,  somewhat  varies 
the  wording  : “ Every  street,”  &c.,  “ shall  be  kept  in  repair 
by  the  Corporation,  and  in  default  of  the  Corporation  so  to 
keep  in  repair,  the  Corporation  shall,  besides  being  subject 
to  any  punishment  provided  by  law,  be  civilly  responsible 
for  all  damages  sustained  by  any  person  by  reason  of  such 
default.” 

I see  little  substantial  difference  in  the  legal  effect. 

The  plaintiffs  here  make  their  charge,  that  the  defendants 
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negligently  suffered  the  sidewalk  to  get  into  disrepair,  so 
as  to  be  dangerous  to  persons  necessarily  passing. 

We  have  to  be  careful  to  see  whether  this  charge  has 
been  established. 

It  becomes  a most  serious  matter  for  the  municipalities 
of  Canadian  towns  and  villages  to  ascertain  the  measure 
of  their  responsibility.  They  are  doubtless  bound  to  keep 
the  public  streets  in  reasonable  repair.  They  are  not 
legally  bound  to  provide  sidewalks,  but  if  they  do  under- 
take their  construction,  they  invite  persons  to  use  them, 
and  are  doubtless  bound  not  to  allow  them  to  become 
dangerous  to  such  persons.  They  make  them  a part  of  the 
public  street,  and  the  obligation  to  repair  must  apply 
equally  to  all  parts. 

I cannot  understand  that  it  follows  necessarily  that 
because  there  may  be  a hole  in  a plank  sidewalk,  like  that 
here  described,  and  a person  accidently  trips  or  steps  into 
it  and  is  injured,  that  damages  are  recoverable.  They  do 
not  become  insurers  of  persons. 

There  must  be  some  clear  dereliction  of  duty,  some  un- 
reasonable omission  to  fulfil  a statutable  requirement.  Had 
there  been  no  sidewalk  on  this  street,  and  this  small  hole 
nr  inequality  been  in  the  roadway,  and  this  plaintiff  had 
tripped  over  or  into  it,  would  it  be  a ground  of  action  ? I 
do  not  think  that  it  would. 

It  may,  of  course,  be  urged  that  a small  hole  in  a board 
walk  is  more  dangerous  than  an  inequality  or  opening  of  a 
similar  size  in  the  roadway,  as  a foot  would  be  more  readily 
entangled  or  caught  in  it.  This  may  be  so,  and  must  be 
borne  in  mind. 

But  where  a municipality,  honestly  striving  to  improve 
their  streets,  commence  the  construction  of  sidewalks,  to 
what  extent  are  they  to  guard  them  ? If  responsible  for 
every  small  opening  caused  by  the  failure  or  decay  of  a 
board,  how  far  may  the  liability  be  carried  ? They,  no 
doubt,  invite  persons  to  use  them.  In  the  very  nature  of 
things,  there  may  be  more  risk  of  a slip  or  a fall  on  a side- 
walk than  on  the  open  road.  In  many  places,  in  side 
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streets,  a single  board  forms  the  walk,  or  two  boards  laid 
side  by  side.  Often  the  walk  is  raised,  especially  in  low 
damp  places,  a foot  or  more  from  the  ground.  A person 
can  very  easily  slip  off  or  over  the  side  and  be  injured. 
This  could  hardly  be  held  to  give  a cause  of  action  against 
the  municipality. 

Every  one  using  a sidewalk  must  take  on  himself  a 
certain  amount  of  risk.  To  acquire  a cause  of  action  he 
must  shew  an  injury  resulting  from  the  walk  being  left  in 
a dangerous  state  of  non-repair. 

I see  a great  difficulty  in  laying  down  any  hard  and  fast 
rule. 

We  all  know  that  small  breaches  in  the  surface  of  side- 
walks are  of  every-day  existence  in  every  town. 

It  is  unreasonable  to-  hold  that  a corporation  neglects 
its  duty,  merely  because  such  a breach  or  hole  may  be  found 
in  some  street. 

The  question  should,  I think,  always  be  as  to  the  general 
performance  of  their  duty,  rather  than  an  isolated  instance 
of  fault. 

One  rut  in  a road,  of  the  character  of  this  sidewalk 
aperture,  the  road  being  otherwise  in  reasonably  fair 
repair,  would  hardly  ground  an  indictment,  or  warrant  an 
action  for  injury  to  a carriage-spring,  or  for  a broken 
bone  caused  by  stumbling  over  or  into  it. 

We  have  to  consider  the  whole  case.  A corporation,  in 
good  faith,  tries  to  provide  clean  and  smooth  sidewalks  to 
meet  the  convenience  of  passengers,  instead  of  the  ordinary 
road.  They  have,  it  is  true,  power  to  assess  the  ratepayers,, 
but  their  power  is  not  unlimited.  They  generally  cannot 
assess  beyond  a named  limit.  By  a large  use  of  this  power, 
they  supply  wooden  sidewalks,  generally  on  the  urgent 
pressure  of  the  parties  interested  in  the  improvement.  They 
are  then,  perhaps,  as  here,  visited  with  heavy  damages  for 
leaving  in  many  miles  of  sidewalk  some  small  aperture 
into  which  a person  falls.  This  accident  happened  in 
January.  The  sidewalk  had  been  repaired  in  the  preceding 
September.  No  express  notice  was  given  to  the  defendants 
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It  may  be  urged,  with  much  force,  that  before  they  can 
incur  a legal  responsibility,  the  sidewalk — intended  for 
extra  convenience — should  instead  thereof  become  a 
nuisance  ad  commune  nocumentum. 

We  do  not  feel  it  necessary  to  adopt  this  view  to  the 
fullest  extent,  but  we  feel  its  force  and  deem  it  worthy  of 
full  consideration. 

In  Hutton  v.  Corporation  of  Windsor,  34  U.  C.  It.  483, 
there  is  an  instructive  list  of  authorities,  and  the  remarks 
of  Richards,  C.  J.,  are  important. 

He  notices  the  expressions  of  G wynne,  J.,  in  Ringland 
v.  Corporation  of  Toronto,  23  C.  P.  93,  as  to  the  American 
authority,  but  neither  with  approval  or  dissent. 

Ray  v.  Corporation  of  Petrolia,  in  this  Court,  24  C.  P. 
73,  may  also  be  referred  to. 

There  are  a number  of  American  cases  referred  to  in 
the  very  full  note  to  the  repairing  clause  in  the  Municipal 
Act  in  Harrison’s  Municipal  Manual,  3rd  ed.,  405. 

The  result  of  all  the  authorities  that  I have  seen  is  that 
the  question  of  the  state  or  sufficiency  of  repair  is  always 
for  the  jury. 

My  brother  Wilson  says,  in  O'Connor  v.  Corporation  of 
Otonabee,  35  U.  C R.  73,  at  p.  88  : “ The  only  rule  that  can 
be  given  is,  that  the  public  are  entitled  to  have, and  the  body 
having  jurisdiction  are  required  to  provide,  such  a road, 
which,  under  all  these  circumstances,  and  any  others  that 
may  have  a bearing  on  the  inquiry,  the  public  may  reason- 
ably demand,  and  which  the  governing  power  may,  accor- 
ding to  all  the  like  circumstances, — and  according  to  their 
ability  also, — be  fairly  and  reasonably  called  upon  to  grant.” 

The  jury  in  the  present  case  have  certainly  taken  a 
most  liberal  view  of  the  damages  to  be  awarded  against  a 
Corporation. 

We  feel  great  difficulty  as  to  the  motion  to  enter  a non- 
suit on  the  alleged  contributory  negligence.  The  evidence 
on  that  head  arose  on  the  plaintiffs’  side,  and  the  case 
stands  thus : that  in  broad  daylight  the  plaintiff  put  her 
foot  into  this  opening  in  the  sidewalk,  being  a defect  with 
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which  she  was  well  acquainted,  existing  close  to  her  own 
residence. 

Was  it  necessary  to  leave  the  question  to  the  jury,  or 
should  the  learned  J udge  have  decided  it  himself  ? 

The  law  is  not  in  a very  decided  state  on  the  authorities. 
Bridges  v.  North  London  R.  W.  Go.,  L.  R.  8 Q.  B.  377,  (a) 
and  Gee  v.  Metropolitan  R.  W.  Co.,  L.  R.  8 Q.  B.  161, 
exhibit  a diversity  of  opinion  on  that  point. 

In  the  case  already  noticed  of  Hutton  v.  Corporation  of 
Windsor , 34  U.  C.  R.  487,  decided  last  year,  Richards,  C.  J., 
says  at  p.  495  : “ But  the  deceased  had  passed  over  the 
place  half  an  hour  before  that,  and  according  to  the  doctrine 
laid  down  and  acted  on  in  this  Court  in  Nicholls  v.  Great 
Western  R.  W.  Co.,  27  U.  C.  R.  382 ; Rastrick  v.  Great 
Western  R.  W.  Co.,  Ib.  396  ; and  in  the  Court  of  Common 
Pleas  in  Winclder  v.  Great  Western  R.W.  Co.,  18  C.  P.  250, 
there  was  ample  evidence  of  contributory  negligence  on 
the  part  of  the  deceased.  He  knew  the  sidewalk  had  been 
taken  up,  and,  according  to  the  doctrine  of  those  cases 
when  passing  over  the  spot,  he  should,  as  a reasonable 
man,  have  been  cautious  ; and  there  is  no  reason  to  doubt, 
if  he  had  exercised  due  caution  the  accident  would  not 
have  happened.  * * I expressed  my  views  on  the 

subject  of  leaving  questions  of  negligence  to  the  jury  in  the 
case  of  Winclder  v.  Great  Western  R.  W.  Co.,  18  C.  P.  250, 
already  referred  to,  in  the  Court  of  Common  Pleas.  But 
for  the  decisions  of  this  Court  and  the  Common  Pleas  in 
those  actions  against  the  Great  Western  Railway,  and  some 
other  cases  decided  since,  I should  have  said  the  question 
here  was  for  the  jury.” 

No  leave  to  move  seems  to  have  been  reserved  in  that 
case.  It  was  sent  down  for  a new  trial,  with  costs  to  abide 
the  event. 

The  subject  was  much  discussed  in  this  Court,  and  after- 
wards in  the  Court  of  Appeal,  in  Campbell  v.  Hill,  22  C.  P. 
526,  in  appeal,  23  C.  P.  473,  and  in  Deverill  v.  Grand 


(a)  See  same  case  in  the  House  of  Lords,  L.  R.  7 H.  L.  213. 
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Trunk  R.  W.  Co.,  25  U.  C.  It.  517.  In  these  cases  the  au- 
thorities are  reviewed. 

On  the  whole  we  think  our  most  advisable  course  will  be 
to  send  the  case  to  another  trial. 

The  presiding  Judge  will  probably  have  this  judgment 
before  him,  and  we  would  advise  that  the  jury  be  required 
(as  allowed  by  the  Administration  of  Justice  Act),  to 
answer  certain  questions  framed  to  elicit  facts  which  we 
have  pointed  out  as  proper  to  be  inquired  into.  If  the 
answers  warrant  a verdict  for  the  plaintiff,  the  jury  could 
then  be  asked  to  assess  the  damages. 

We  look  upon  this  case  as  involving  questions  of  the 
most  vital  importance  to  Canadian  municipalities.  With 
every  desire  to  see  them  held  to  a careful  and  faithful  per- 
formance of  their  duties,  we  cannot  but  see  that  attempts 
are  often  made  to  fasten  on  them  a most  onerous  burden  of 
responsibility,  sometimes  wholly  disproportioned  to  their 
means  and  resources. 

The  rule  will  therefore  be  absolute  for  a new  trial,  with 
costs  to  abide  the  event. 

Rule  absolute. 


Kerr,  Assignee,  v.  Hastings. 

Lease — Forfeiture — Issue  of  attachment  in  insolvency — Digging  beyond  » 
prescribed  depth. 

It  was  provided  by  a lease  that  in  case  the  term  should  at  any  time  be 
seized  or  taken  in  execution  or  in  attachment  by  any  creditor  of  the 
lessee,  or  if  the  lessee,  becoming  bankrupt  or  insolvent,  should  take  the 
benefit  of  any  Act  that  might  be  in  force  for  bankrupt  or  insolvent 
debtors,  the  term  should  immediately  become  forfeited  and  void.  Pro- 
ceedings having  been  taken  in  compulsory  liquidation  under  the  Insol- 
vent Act  of  1869,  and  an  attachment  placed  in  the  plaintiff's  hands  : 
Held , that  the  lease  was  forfeited,  and  that  the  clause  was  not  limited 
an  attachment  issued  under  the  Absconding  Debtor’s  Act. 

Semble , that  it  was  no  waiver  of  the  breach  of  a covenant  not  to  dig 
beyond  a prescribed  depth,  that  the  landlord,  though  aware  of  such 
breach,  and  threatening  to  take  proceedings  in  consequence,  did  not 
take  any  steps  at  the  time,  but  allowed  the  tenant  to  remain  in 
posseesion  until  his  subsequent  insolvency. 

This  was  an  action  of  ejectment  tried  before  Patterson, 
J.,  without  a jury,  at  Toronto,  at  the  Winter  Assizes  of  1875. 
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The  plaintiff  claimed  title  as  official  assignee  of  the  estate 
and  effects  of  James  Morin,  under  the  Insolvent  Act  of 
1869;  and  under  and  by  virtue  of  a certain  lease  bearing 
date  on  or  about  the  16th  July,  1869,  made  between  the 
defendant  of  the  first  part  and  the  aforesaid  James  Morin, 
of  the  second  part. 

The  defendant  claimed  title  as  landlord,  by  virtue  of  a for- 
feiture of  the  said  lease,  the  grounds  of  forfeiture  being,  1. 
That  the  term  was  seized  or  taken  in  execution  or  in  attach- 
ment by  the  creditors  of  the  lessee,  and  the  lessee  made  an  as- 
signment for  the  benefit  of  creditors,  or  becoming  bankrupt 
or  insolvent,  took  the  benefit  of  an  Act  in  force  for  bank- 
rupt or  insolvent  debtors : 2.  That  the  lessee  dug  clay  to  a 
greater  depth  than  four  feet  from  the  surface:  3.  That  the 
lease  must  or  should  be  read  as  containing  a proviso  for  re- 
entry by  the  said  lessor  on  non-payment  of  rent,  or  non- 
performance or  breach  of  covenants,  or  seizure  or  forfeiture 
of  the  term  for  any  of  the  causes  aforesaid. 

The  lease  was  produced.  It  purported  to  be  made  in 
pursuance  of  the  Act  respecting  short  forms  of  leases ; and 
witnessed  that  in  consideration  of  the  sum  of  $1050,  and 
in  consideration  of  an  annual  rent  of  $1,  the  lessor  (the 
defendant)  leased  to  the  lessee,  Morin,  the  land  mentioned 
in  the  writ,  for  the  purpose  of  making  bricks  thereon,  for 
the  term  of  10  years.  The  lease  contained  covenants  on 
the  part  of  the  lessee  to  pay  the  rent,  and  to  pay  taxes, 
and  to  repair  fences,  and  not  to  assign  or  sub-let  without 
leave  ; and  also  “ that  if  the  term  hereby  granted  shall  be 
at  any  time  seized  or  taken  in  execution  or  in  attachment 
by  any  creditor  of  the  said  lessee,  or  if  the  said  lessee  shall 
make  any  assignment  for  the  benefit  of  creditors,  or  be- 
coming bankrupt  or  insolvent,  shall  take  the  benefit  of  any 
Act  that  may  be  in  force  for  bankrupt  or  insolvent  debtors, 
the  then  current  year’s  rent  shall  immediately  become  due 
and  payable,  and  the  said  term  shall  immediately  become 
forfeited  and  void.” 

The  lessor  covenanted  with  the  lessee,  “ That  the  said 
lessee  shall  have  full  privilege,  liberty,  and  power  to  dig, 
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excavate,  remove,  and  use  the  clay  on  the  said  land  and 
premises  or  any  part  thereof,  to  the  depth  of  three  feet  from 
the  loam  and  the  lessee  covenanted,  “ that  he  will  not 
dig,  excavate,  or  use  the  clay  on  the  said  demised  land  and 
premises,  or  on  any  part  thereof,  to  a greater  depth  than 
four  feet  from  the  surface  thereof/’  with  a proviso  for  re- 
entry on  the  part  of  the  lessor  or  non-payment  of  rent,  &c., 
as  already  stated. 

At  the  foot  of  the  lease  there  was  the  following  receipt : 
<l  Keceived  on  the  day  of  the  date  of  this  indenture,  from 
the  party  of  the  second  part,  the  sum  of  $1050,  being  the 
consideration  money  therein  mentioned,  and  the  sum  of 
$10  being  the  full  amount  of  rent  payable  on  said  demised 
premises.”  This  was  signed  by  the  defendant. 

It  was  admitted  that  the  plaintiff  was  assignee  under  an 
attachment  in  insolvency,  there  having  been  a general 
seizure  of  the  lessee’s  estate  by  the  sheriff,  but  no  actual 
seizure  of  the  term. 

At  the  close  of  the  plaintiff’s  case,  a nonsuit  was  moved 
for  on  the  grounds  of  the  forfeiture  shewn  by  the  insolvency 
proceedings. 

The  learned  Judge  refused  to  nonsuit,  and  the  case  pro- 
ceeded. 

For  the  defendant  it  was  proved  that  the  proceedings  in 
insolvency  were  by  compulsory  liquidation,  the  insolvent 
having  absconded  from  the  Province.  The  defendant  in 
his  evidence,  taken  under  a commission,  stated  that  it  was 
during  the  winter  that  the  insolvent  ran  away. 

The  proceedings  in  insolvency  were  not  proved,  owing 
to  the  admission  made  that  they  were  in  compulsory 
liquidation,  and  that  the  insolvent  had  absconded. 

The  evidence  shewed  that  there  had  been  a breach  of 
the  covenant  not  to  excavate  clay  to  a greater  depth  than 
that  mentioned  in  the  lease,  and  that  the  defendant  was 
aware  of  it,  and  although  objecting  thereto,  and  threatening 
to  take  proceedings,  took  no  steps  at  the  time,  but  allowed 
the  tenant  to  remain  in  possession  until  the  insolvency 
occurred ; and  it  was  objected  by  the  plaintiff  that  the 
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defendant  had  thereby  waived  his  right  to  insist  on  such 
ground  of  forfeiture. 

The  learned  Judge  was  of  the  opinion  that  the  defendant 
had  waived  his  right  to  insist  on  the  forfeiture  for  digging 
beyond  the  prescribed  depth,  but  he  held  that  the  insolvency 
proceedings,  under  which  the  plaintiff  claimed  title,  gave 
the  defendant  a right  of  re-entry  under  the  covenant  and 
the  proviso  for  re-entry  ; and  he  entered  a verdict  for  the 
defendant. 

In  Hilary  Term,  February  4th,  1875,  J.  K.  Kerr,  obtained 
a rule  nisi  under  the  Law  Reform  Act,  to  set  aside  the 
verdict  for  the  defendant,  and  to  enter  a verdict  for  the 
plaintiff. 

In  Easter  Term,  May  31st,  1875,  Delamere  shewed  cause. 
The  first  question  is,  whether  the  term  became  forfeited  by 
the  issue  of  the  writ  of  attachment  in  insolvency.  The 
issuing  of  the  writ  is  a taking  in  attachment  by  a creditor 
within  the  meaning  of  the  covenant.  The  attachment  is 
issued  at  the  instigation  of  a creditor,  and  is  the  founda- 
tion of  all  the  proceedings  in  insolvency  ; and  under  it  all 
the  insolvent’s  estate  vested  in  the  assignee,  and  therefore 
without  actual  seizure  the  term  would  pass  to  him.  This 
clearly  would  be  a breach  of  the  covenant.  The  next  point 
is,  that  there  was  a breach  of  the  covenant  as  to  digging, 
and  although  the  learned  Judge  seemed  to  think  that  this 
had  been  waived,  it  never  really  was,  the  only  fact  being 
that  the  tenant  omitted  to  take  advantage  of  it  at  the  time, 
which  does  not  prevent  him  from  doing  so  now  : Doe  dem. 
Sheppard  v.  Allen , 3 Taunt.  78;  Perry  v.  Davis,  3 C.  B. 
N.  S.  769 ; Woodfall  L.  & T.  290,  553. 

J.  K.  Kerr,  contra.  In  order  to  fulfil  the  covenant  as  to 
seizure  or  attachment,  it  must  be  proved  that  the  term  was 
actually  seized;  the  mere  issue  of  a writ  of  attachment,  with- 
out a seizure  under  it,  would  not  be  sufficient,  and  so  here 
the  issue  of  the  writ  of  attachment,  without  an  actual 
seizure  of  the  term,  could  have  no  effect.  Probably  for  the 
mere  purpose  of  vesting  the  estate  in  the  assignee  under 
the  Insolvent  Act,  no  actual  seizure  is  necessary ; but  where 
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a forfeiture  is  intended  to  be  worked,  the  case  is  different. 
However,  the  attachment  meant  by  the  covenant,  is  an 
attachment  under  the  Absconding  Debtor’s  Act,  Consol. 
Stat.  U.  C.  ch.  25,  sec.  1,  and  does  Rot  refer  to  the  Insolvent 
Act  of  1869.  The  policy  of  the  law  is  to  construe  the 
right  of  forfeiture  most  strictly  against  the  landlord,  and 
in  favour  of  the  tenant. 

December  22nd,  1875.  Hagarty,  C.  J. — The  learned 
J udge  was  of  opinion  that  the  insolvency  proceedings  gave 
a right  of  entry  as  for  conditions  broken, 

It  appears  that  Morin  did  not  make  any  assignment  for 
the  benefit  of  creditors,  but  absconded,  and  thereby  ren- 
dered himself  liable  to  compulsory  liquidation,  and  an  at- 
tachment was  duly  sued  out  by  a creditor. 

The  words  are,  “ or  becoming  bankrupt  or  insolvent,  shall 
take  the  benefit  of  any  Act  that  may  be  in  force  for  bank- 
rupt or  insolvent  debtors.” 

Had  it  simply  said,  if  “he  shall  become  bankrupt  or  in- 
solvent,” there  could  be  little  room  for  question. 

Here  he  has  certainly  become  insolvent,  and  in  one  sense 
may  take  no  benefit  under  the  Act ; and  in  another  sense 
he  becomes  entitled  to  take,  and  does  take  any  benefit  the 
Act  gives  to  debtors.  His  own  act  in  absconding  has 
brought  him  under  the  Insolvent  Act  and  its  penalties  and 
benefits.  The  very  thing  apparently  intended  to  be  guar- 
ded against  by  the  landlord  has  happened.  The  lease  has 
passed  to  the  assignee  in  insolvency,  who  has  done  all  he 
can  to  elect  to  take  it  by  bringing  this  action,  and  seeking 
to  enter  under  it. 

But  it  seems  to  come  within  the  letter  of  the  clause,  “ If 
the  term  be  at  any  time  seized  or  taken  in  execution,  or  in 
attachment  by  any  creditor  of  the  said  lessee.” 

I think  this  term  has  been  taken  in  attachment  by  a 
creditor.  Why  should  we  limit  the  meaning  of  attachment 
to  the  old  writ  against  an  absconding  debtor,  trader  or  non- 
trader, and  hold  that  it  does  not  apply  to  an  attachment 
under  the  Insolvent  Act  ? 

55 — VOL.  xxv  C.P. 
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It  is  issued  on  the  affidavit  of  a creditor  and  two  others ; 
it  requires  the  sheriff  to  seize  and  attach  all  the  estate  and 
effects  of  the  insolvent,  and  to  summon  him  to  appear  be- 
fore the  Court : sec.  20. 

The  writ,  according  to  form  “ G,”  is,  “We  command  you 
at  the  instance  of”  (the  creditor)  “to  attach,”  &c. 

Section  29  directs  the  appointment  of  the  assignee,  the 
whole  of  the  estate  and  effects,  real  and  personal,  movable 
as  existing  at  the  date  of  the , issue  of  the  writ,  and 
whether  seized  or  not  seized  under  the  writ  of  attachment, 
shall  vest  in  the  assignee. 

I cannot  see  why  this  term  must  not  be  held  to  be  seized 
or  taken  in  attachment  by  a creditor.  What  has  happened 
is  clearly  within  the  spirit,  and  I think  also  within  the 
letter  of  the  forfeiture. 

In  the  case  of  an  absconding  trader,  as  this  man  was,  the 
. attachment  would  most  probably  and  naturally  be  under 
the  Insolvent  Act,  and  not  under  the  old  law  of  attach- 
ment. 

I think  the  learned  J udge  was  right  in  his  view,  and  that 
the  verdict  should  be  for  the  defendant,  the  landlord. 

I do  not  feel  clear  as  to  the  forfeiture  for  digging  beyond 
the  prescribed  depth.  My  impression  is  rather  against 
the  contention  that  anything  done  by  the  landlord  would 
prevent  his  asserting  his  right  of  entry. 

But  my  decision  rests  on  the  other  ground. 

Gwynne,  J. — That  the  interest  of  Morin  in  the  premises 
should  be  held  to  be  forfeited  by  reason  of  his  insolvency, 
is  certainly  within  the  spirit  of  the  terms  of  the  deed  under 
which  he  held,  and  I agree  with  the  Chief  Justice  in  think- 
ing that  it  is  also  within  its  letter. 

The  attachment  in  insolvency  was  a proceeding  institu- 
ted at  the  suit  of  a creditor,  and  has  in  substance  the  same 
result  as  an  attachment  against Man  absconding  debtor.  The 
seizure  in  both  cases  is  for  the  benefit  of  creditors,  and 
every  thing  has  been  done  by  the  sheriff,  to  whom  the  at- 
tachment in  insolvency  was  delivered  for  execution,  which 
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would  subject  Morin’s  term  in  the  premises  to  the  proceed- 
ings in  insolvency.  It  is  in  virtue  of  the  attachment  hav- 
ing issued  that  the  plaintiff  is  assignee,  and  that  he  is  now 
claiming  in  this  action,  upon  behalf  of,  and  for  the  benefit 
of  the  creditors  of  Morin,  which  is  the  very  thing  which 
the  landlord,  Hastings,  clearly  intended  to  provide  against ; 
and  I think  that  it  can  be  truly  said  that  the  term  has  been 
seized  and  taken  in  attachment  by  a creditor  of  the  lessee, 
within  the  express  terms  of  the  deed ; and  that  therefore 
the  interest  of  Morin  has  been  determined. 

I am  also  of  opinion  that  Hastings  has  not,  by  reason  of 
anything  appearing  in  the  evidence,  lost  the  right  to  insist 
upon  a forfeiture  of  the  term  in  virtue  of  the  undoubted 
violation  of  the  tenant  Morin’s  covenant,  as  to  digging  and 
removing  the  clay,  which  he  has  done  to  a greater  depth 
than  was  authorized  by  the  lease. 

The  rule  will  therefore  be  discharged. 

Galt,  J.,  concurred. 

Rule  discharged . 


Mason  v.  MacDonald. 

Chattel  mortgage — Description  of  goods. 

In  a chattel  mortgage  made  by  M.  & Co.,  the  goods  were  described 
as  “ Two  sets  of  blacksmithing  and  one  set  of  waggon-maker’s 
tools  complete,”  &c.,  u together  with  all  their  floating  capital  stock 
in  trade,  to  the  value  of  $1,000,”  &c.,  11  connected  with  the  business 
they  carry  on  in  the  said  village  of  Waterdown,  as  waggon  and  car- 
riage builders,  general  blacksmiths,  &c.,  under  the  name  and  firm  of 
M.  & Co.” 

Held , an  insufficient  description  as  regarded  the  tools. 

Per  Gwynne,  J. — The  mortgage  clearly  could  not  pass  after  acquired 
goods,  for  though  after  acquired  goods  may  be  affected  in  equity,  it 
could  only  be  when  the  mortgage  shews  an  intention  to  do  so. 

This  was  an  action  to  try  the  validity  of  a chattel  mort- 
gage, the  question  being,  whether  the  description  of  the 
goods  therein  described  was  sufficient. 
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The  cause  was  tried  before  Patterson,  J.,  without  a jury, 
at  Hamilton,  at  the  Fall  Assizes  of  1875. 

At  the  trial  the  chattel  mortgage  was  produced.  It 
.was  dated  28th  December,  1872,  and  made  between 
William  Drake  Misner,  therein  described  as  of  the  village 
of  Waterdown,  in  the  township  of  East  Flamboro,  and 
County  of  Wentworth,  blacksmith,  and  James  Boyce,  of 
the  same  place,  blacksmith,  of  the  first  part,  under  the 
name  and  firm  of  Misner  & Co.,  and  the  defendant,  of  the 
second  part.  The  said  parties  thereto  of  the  first  part, 
granted,  bargained,  and  sold  to  the  defendant,  by  way  of 
mortgage,  to  secure  repayment  of  the  sum  of  $1000,  certain 
goods  and  chattels,  therein  mentioned  and  described  as  fol- 
lows, that  is  to  say  : 

“Two  sets  of  blacksmi thing,  and  one  set  of  waggon- 
maker’s  tools  complete,  one  brown  mare,  five  years  old, 
one  one-horse  sleigh,  one  buggy,  and  one  cow,  red  and 
white,  eight  years  old,  together  with  all  their  floating 
capital  stock  in  trade  to  the  value  of  about  one  thousand 
dollars,  and  all  buildings  connected  with  the  business  they 
carry  on  in  the  said  village  of  Waterdown  as  waggon  and 
carriage  builders,  general  blacksmiths,  &c.,  under  the  name 
and  firm  of  Misner  & Co.” 

This  mortgage  was  duly  registered  and  renewed  in  pur- 
suance of  the  provisions  of  the  Chattel  Mortgage  Act. 

On  the  30th  December,  1873,  the  defendant,  acting 
under  the  chattel  mortgage,  sold  a brown  mare  of  Misner 
& Boyce,  and  all  the  blacksmith  and  waggon  maker’s  tools 
then  on  the  premises  in  Waterdown,  where  they  carried  on 
their  business,  and  some  other  things.  Afterwards  one  of 
the  creditors  of  Misner  & Boyce  took  out  a writ  of  attach- 
ment in  insolvency  against  them,  and  the  plaintiff  was 
made  assignee  of  their  estate  in  insolvency. 

The  learned  Judge  was  of  opinion  that  the  tools  were 
insufficiently  described  in  the  chattel  mortgage,  and  he  or- 
dered a verdict  for  the  plaintiff  for  $135.95,  being  the 
amount  for  which  the  tools  had  been  sold,  some  of  which 
had  been  acquired  by  the  insolvents  after  the  execution  of 
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the  chattel  mortgage ; but  he  reserved  leave  to  the  defend- 
ant to  move  to  set  aside  the  verdict,  and  to  enter  the 
same  for  such  of  the  tools,  if  any,  as  the  Court  should  be 
of  opinion  the  defendant  was  entitled  to  under  the  chattel 
mortgage,  according  to  a list  of  prices  for*  which  they  were 
sold. 

In  Michaelmas  Term,  November  16th,  1864,  W.  David- 
son obtained  a rule  nisi  on  the  leave  reserved. 

In  this  term,  November  22nd,  1875,  Duff  shewed  cause. 
The  description  in  the  mortgage  is  clearly  insufficient ; 
at  all  events,  the  after-acquired  goods  cannot  be  affected 
by  the  mortgage  : Wilson  v.  Kerr,  17  U.  C.  R.  168,  in 
appeal,  18  U.  C.  It.  470 ; Rose  v.  Scott,  17  U.  C.  R.  385 ; 
Hiscott  v.  Murray,  12  C.  P.  315;  Sutherland  v.  Nixon,  21 
TJ.  C.  It.  629  ; Mathers  v.  Lynch,  28  U.  C.  It.  354. 

W.  Davidson,  contra.  The  object  of  requiring  the  goods, 
to  be  described  is,  that  they  ma}^  be  readily  ascertained, 
and  this  can  be  done  here.  The  whole  instrument  must 
be  looked  at,  and  the  description  gathered  from  it.  The 
particular  description,  namely,  two  sets  blacksmithing  and 
waggon-maker’s  tools,  &c.,  is  sufficient.  At  all  events,  the 
general  description  of  all  their  floating  capital  stock  in 
trade  connected  with  their  business  is  clearly  sufficient  to 
cover  any  goods  forming  part  of  their  capital  stock  situated 
in  the  building  where  they  carry  on  the  business.  It 
would  therefore  include  the  goods  in  question,  as  well  as 
any  subsequently  acquired  goods : Court  v.  Sag  or,  27  L. 
J.  Ex.  378 ; Mills  v.  King,  14  C.  P.  223 ; Mathers  v.  Lynch , 
28  U.  C.  R.  354 ; Fraser  v.  Bank  of  Toronto,  19  U.  C.  R. 
381 ; Re  Thirkell,  21  Grant  492. 

December  22nd,  1875.  Hagarty,  C.  J. — The  numerous 
decisions  on  the  sufficiency  of  descriptions  in  chattel  mort- 
gages do  not  seem  to  me  to  be  perfectly  consistent. 

This  Court,  when  composed  of  Richards,  C.  J.,  Adam 
Wilson,  and  John  Wilson,  JJ.,  laid  down  certain  princi- 
ples in  Mills  v.  King,  14  C.  P.  223.  One  was,  that  goods 
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described  as  being  in  specified  localities,  as  in  certain  rooms, 
or  (as  I understand  it)  in  a certain  warehouse,  would  pass. 
This,  I think,  seems  to  be  the  general  rule  supported  by  the 
authorities. 

But  it  is  also  said  in  the  elaborate  judgment  of  Adam 
Wilson,  J.,  that  “ goods  deseribed  specifically,  as  ‘one  omni- 
bus,’ to  which  no  locality  was  given,  would  pass;  and  that 
such  description  would  suffice  in  an  action  of  detinue .” 

This  last  decision  is,  I am  afraid,  not  supported  gene- 
rally by  the  decisions. 

The  same  learned  Judge,  some  years  after,  in  Mathers  v. 
Lynch,  28  U.  C.  R.  354,  supports  a description  of  goods  ak 
sufficient,  by  holding  them  to  be  included  in  the  locality 
assigned,  in  a preceding  sentence,  to  other  goods;  but  he 
refers  to  Mills  v.  King,  and  repeats  his  inability  to  see  how 
the  locality  can  make  a description  of  “ sixteen  pieces  of 
tweed”  sufficient  to  comply  with  the  requirements  of  the  Act. 

I think  we  must  assume  it  to  be  the  law  of  the  Court, 
that  without  any  mention  ofili  place  where  the  goods  actu- 
ally are  at  the  time  of  giving  the  mortgage,  it  is  not  suffi- 
cient, unless  they  be  described  in  such  a manner  as  that 
their  identity  may  be  ascertained  with  reasonable  clearness.. 

I do  not  pretend  to  reconcile  all  that  I find  in  the  reports 
on  this  point.  * 

I think  I am  bound  to  hold  that,  in  the  case  before  us, 
the  description  of  “ two  sets  of  blacksmithing  and  one 
set  of  waggon-maker’s  tools  complete,”  is  not  in  itself 
sufficient. 

I have  striven  to  uphold  the  sufficiency  of  the  description 
by  endeavouring  to  apply  a locality.  But  the  tools  in  ques-  * 
tion  are  mortgaged  separately  from  the  “ floating  capital 
stock  in  trade  to  the  value  of  about  $1000,  and  all  build- 
ings connected  with  the  business  they  carry  on  in  the  said 
village  of  Waterdown,  as  waggon  and  carriage  builders, 
general  blacksmiths,”  &c. 

Even  if  we  could  hold  the  stock  in  trade  as  sufficiently 
described  (a  very  doubtful  question),  I do  not  think  we 
can  connect  the  tools  with  what  is  said  of  the  stock. 
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Nor  do  I care  to  discuss  the  possibility  of  admitting 
parol  evidence  to  add  anything  to  the  description. 

It  is  sufficient  to  say,  that  on  the  best  understanding  we 
have  of  the  result  of  the  authorities  in  our  own  Courts,  we 
think  ourselves  bound  to  pronounce  the  description  insuf- 
ficient. 

If  we  uphold  it,  we  introduce,  I think,  another  element 
of  vagueness  and  uncertainty  into  the  authorities. 

Gwynne,  J. — The  only  question  before  us  is,  as  to  the 
sufficiency  of  the  description  of  the  blacksmith’s  and  wag- 
gon-maker’s tools.  That  such  of  them  as  were  acquired 
by  Misner  & Boyce  after  the  execution  of  the  mortgage 
did  not  pass  by  the  mortgage,  there  can  be  no  doubt ; for 
although,  upon  the  authority  of  Holroyd  v.  Marshall,  in  the 
House  of  Lords,  9 Jur.  N.  S.  213,  it  might  be  held,  as  was 
contended,  that  a chattel  mortgage  could,  in  equity,  affect 
and  transfer  goods  not  in  esse  at  the  time  of  the  mort- 
gage, upon  their  coming  in  esse  ; still,  the  terms  of  the  deed 
must  shew  an  intent  that  it  should  affect  such  future  chat- 
tels, which  this  deed  does  not ; and  as  to  the  goods  which 
were  in  existence  at  the  time  of  the  execution  of  the  mort- 
gage, I think  we  are  bound  by  the  authority  of  Rose  v. 
Scott,  17  U.  C.  R.  385,  and  Hiscott  v.  Murray,  12  C.  P.  315, 
to  hold  that  the  description  in  this  mortgage  is  insufficient. 

Galt,  J.,  concurred. 

Rule  discharged. 
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The  Queen  v.  Stewart. 

Telegraph  message — Forgery. 

The  prisoner,  at  Woodstock,  with  intent  to  defraud,  wrote  out  a tele- 
graph message  purporting  to  be  sent  by  one  C.  at  Hamilton,  to  McK. 
at  Woodstock,  authorizing  McK.  to  furnish  the  prisoner  with  funds, 
which  was  delivered  to  McK.,  and  upon  the  faith  of  it,  McK.  endorsed 
a draft  for  $85  drawn  by  the  prisoner  on  C.,  on  which  the  prisoner 
obtained  the  money. 

Reid  that  the  prisoner  was  guilty  of  forgery. 

This  was  a case  reserved  by  Harrison,  C.  J.,  at  the  last 
sittings  of  the  Court  of  Oyer  and  Terminer  at  Woodstock. 

The  prisoner  was  indicted  for  forging  a request  for  the 
payment  of  money,  which  was  in  the  following  words  : 

“ Woodstock,  Sep.  29,  1875. 

“ No.  Time,  9 A.  M. 

“ By  telegraph  from  Hamilton. 

“To  Hugh  McKenzie. 

“ Give  my  agent  what  money  he  requires.” 

(Signed)  “B.  E.  CHARLTON;” 

the  same  being  with  the  intent  to  defraud. 

It  was  proved  that  the  prisoner  had  been,  in  1858-9,  in 
the  employment  of  one  Benjamin  Ernest  Charlton,  a vine- 
gar manufacturer  in  the  city  ot  Hamilton.  On  the  29th 
of  September,  1875,  he  called  upon  Mr.  McKenzie,  a mer- 
chant at  Woodstock,  and  solicited  an  order  for  a barrel  of 
vinegar.  The  order  was  given  on  his  representing  himself 
then  to  be  agent  of  Mr.  Charlton.  He  stated  that  he  was 
short  of  funds,  and  wanted  Mr.  McKenzie  to  tell  the  Man- 
ager of  the  Royal  Canadian  Bank  in  Woodstock  that  Mr. 
Charlton  was  good  for  the  amount  which  the  prisoner 
needed.  Mr.  McKenzie  excused  himself.  The  prisoner 
then  left  him.  Shortly  afterwards  a boy  called  and  left, 
as  from  the  telegraph  office,  the  above  document,  which 
was  written  on  paper  having  the  heading  and  appearance 
of  a telegraphic  despatch  of  thet  Montreal  Telegraph  Com- 
pany. Shortly  afterwards,  on  the  same  day,  the  prisoner 
again  called  on  him,  when  Mr.  McKenzie  told  him  that  he 
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(McKenzie)  had  received  a telegram  from  Mr.  Charlton.  The 
prisoner  said  : “ I thought  so,”  or  words  to  that  effect ; and 
McKenzie  shewed  him  the  above  document.  It  was  im- 
mediately missed  by  Mr.  McKenzie,  and  could  not  b‘e,  and 
was  not,  found  until  it  was  found  on  the  prisoner’s  per- 
son after  his  arrest.  Upon  the  faith  of  the  supposed  tele- 
gram Mr.  McKenzie  went  with  the  prisoner  to  the  Royal 
Canadian  Bank  in  Woodstock,  and  endorsed  a draft  drawn 
by  the  prisoner  on  B.  E.  Charlton  for  $85,  the  proceeds 
of  which  were  handed  to  the  prisoner. 

It  was  proved  that  the  above  document,  purporting  to 
be  the  telegraphic  message,  was  in  the  prisoner’s  hand- 
writing : that  it  was  never  sent  or  authorized  by  Mr.  Charl- 
ton ; and  that  no  such  message  had  ever  passed  through 
the  telegraph  office  at  all. 

The  prisoner  was  convicted,  but  judgment  was  stayed 
until  the  decision  of  the  Court  should  be  obtained  as  to 
whether,  under  the  circumstances,  a conviction  for  forgery 
could  be  sustained. 

In  Michaelmas  term,  November  27th,  1875,  the  case 
was  argued. 

McKenzie,  Q.C.,  for  the  Crown.  The  contention  on  be- 
half of  the  prisoner  at  the  trial  was,  that  this  could  not  con- 
stitute forgery,  as  the  document  was,  and  did  not  purport 
to  be  anything  more  than  a copy,  the  original  of  which 
was  left  at  the  Hamilton  office ; but  it  purported  to  be  a 
genuine  message  received  and  written  at  the  Woodstook 
office,  and  to  all  intents  and  purposes  is  an  original  in- 
strument. The  document  therefore  having  been  written 
with  a fraudulent  intent,  whereby  another  was  prejudiced, 
it  constituted  forgery:  Regina  v.  Ritson,  L.  R.  1 0.  C.  200; 
Rex  v.  Carney,  1 Moo.  C.C.  351 ; Regina  v.  Williams,  D. 
& B.  6 ; Regina  v.  Barnes,  D.  & B.  87. 

No  one  appeared  for  the  prisoner. 

December  22nd,  1875,  Hagarty,  C.  J. — The  common 
law  definition  of  forgery  is  very  comprehensive. 

56 — VOL.  xxv  C.P. 
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In  2 East,  P.  C.,  861,  “The  following  case  has  so  settled 
the  rule,  that  the  counterfeiting  of  any  writing,  with  a 
fraudulent  intent,  whereby  another  may  be  prejudiced,  is 
forgery  at  common  law”  : Rex  v.  Ward,  2 Lord  Raym.  1461. 
See  also  Russell  on  Crimes,  4th  ed.,  vol.  ii.,  768. 

In  addition  to  the  view  of  my  brother  Gwynne,  I think 
the  charge  can  be  viewed  in  this  aspect.  On  its  face  it 
does  not  profess  to  be  signed  by  the  hand  of  “ B.  E.  Charl- 
ton,” but  to  be  the  ordinary  copy  or  reduction  to  writing 
of  a message  received  by  telegraph  at  Woodstock  from 
Hamilton. 

It  therefore  is  a forgery  of  such  reduction  to  writing, 
written  and  used  by  the  prisoner  as  having  been  written 
in  the  Woodstock  telegraph  office,  as  the  result  of  a genu- 
ine message  there  received. 

In  this  view  the  prisoner  forged  the  writing  of  the 
Woodstock  official  with  intent  to  defraud. 

Gwynne,  J. — It  appears  to  me  there  can  be  no  doubt 
upon  the  point.  The  prisoner,  with  his  own  hand,  wrote 
the  document,  which  was  the  subject  of  the  charge  of  for- 
gery. That  was  a false  document,  and  contained  a request 
for  the  payment  of  money,  and  the  name  of  B.  E.  Charl- 
ton was  attached  to  it  in  the  prisoner’s  handwriting. 

If  he  had  delivered  that  document  to  a telegraph  office 
at  Hamilton  to- be  forwarded  as  addressed,  he  would  have 
been  guilty  both  of  forgery  and  of  uttering.  Signing  the 
instrument,  even  though  he  had  never  parted  with  it, 
would  have  been  sufficient  to  justify  a conviction  for  for- 
gery, if  it  could  be  proved  that  he  had  signed  the  document 
in  Charlton’s  name  with  intent  to  defraud. 

In  this  case  the  use  which  he  made  of  this  document, 
when  written  and  signed  by  him  in  Charlton’s  name — that 
is  to  say,  sending  it  to  Mr.  McKenzie  to  represent  a copy  of 
a telegraphic  despatch,  as  if  it  had  been  passed  over  the 
wires,  when  in  truth  it  had  not — supplies  evidence  of  the 
intent  to  defraud,  with  which  the  document  had  been 
prepared. 
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We  have  then  a false  instrument,  containing  a request 
for  the  payment  of  money,  written  by  the  prisoner,  and 
signed  by  him  in  the  name  of  another,  and  the  subsequent 
use  which  he  made  of  the  document  so  framed  shews  the 
intent  with  which  it  was  framed,  namely,  an  intent  to 
defraud.  That  this  constitutes  forgery  I entertain  no  doubt. 
See  Regina  v.  White , 9.  C.  & P.  282. 

Galt,  J.,  concurred. 

Conviction  affirmed. 


Bennett  v.  Tregent. 

Order  for  trial  by  Judge  without  jury — Jurisdiction  of  cleric  of  the  Crown  in 
Chambers — A.  J.  Act , 1873. 

In  an  action  for  breach  of  warranty,  and  for  false  representation,  on  the 
sale  of  a steam  vessel,  as  to  her  power  and  speed,  the  Clerk  of  the 
Crown  ♦in  Chambers,  acting  under  sec.  18  of  the  Administration  of 
Justice  Act,  1873,  direeted  the  case  to  be  tried  by  a Judge  without  a 
jury.  On  motion  in  term  to  set  aside  such  order:  Held , that  the 
Clerk  had  power  to  make  it,  and  that  the  Court  would  not  interfere 
with  the  exercise  of  h:s  discretion. 

In  Michaelmas  term,  November  19fch,  1875,  McMichaely 
Q.C.,  obtained  a rule  nisi  to  rescind  an  order  made  by  Mr. 
Dalton,  directing  that  this  case  should  be  tried  by  a Judge 
without  a jury. 

It  appeared  that  the  plaintiff  had  made  the  usual 
requirement  for  a jury. 

The  case  had  been  tried  once  before  a jury,  and  a verdict 
rendered  for  the  plaintiff,  with  large  damages. 

The  first  count  of  the  declaration  was  for  breach  of  pro- 
mise or  warranty  on  the  sale  of  a steam  vessel  as  to  her 
power  and  speed,  &c.  The  second  count  was  for  a false 
representation. 

The  case  failed  as  to  any  fraudulent  representation. 

The  Court  granted  a new  trial,  the  judgment  being 
reported  in  24  C.  P.  565. 

In  the  same  term,  December  4th,  1875,  P.  McGregor 
shewed  cause.  There  are  two  objections  taken  to  the- 
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order  : 1.  That  Mr.  Dalton  had  no  power  to  make  it ; and 
2.  That  even  if  there  were  such  power,  the  discretion  in 
this  case  is  improperly  exercised.  As  to  the  first  point, 
under  the  Administration  of  Justice  Act  1873,  36  Vic,, 
ch.  8,  sec.  18,  0.,  power  is  given  to  the  Court  or  a Judge  to 
make  such  order,  and  being  a matter  which  comes  within 
the  jurisdiction  of  a Judge  in  Chambers,  the  33  Vic.,  ch. 
11,  sec.  5,  which  delegated  to  Mr  Dalton  the  power  of  a 
Judge  in  Chambers,  conferred  the  power  in  question.  Then 
as  to  the  second  point,  there  was  a proper  exercise  of  dis- 
cretion. At  the  last  trial,  although  the  damages  proved  only 
amounted  to  $50,  the  jury  gave  $2,000 ; and  no  doubt 
another  jury  would  come  to  the  same  conclusion.  It 
would  only  be  a waste  of  time  to  submit  the  case  to  another 
jury,  and  is  therefore  just  such  a case  as  should  be  with- 
drawn from  them. 

McMichael,  Q.C.,  contra.  There  is  no  authority  con- 
ferred on  Mr.  Dalton  to  make  the  order.  The  36  Vic.,  ch. 
8,  sec.  18,  shews  that  there  is  a limited  jurisdiction.  The 
order  is  not  to  be  made  by  a Judge  of  the  Superior  Court 
or  by  a Judge  in  Chambers,  but  by  the  Court  in  which 
the  action  or  proceeding  is  pending,  or  a Judge  thereof, 
when  the  application  is  made  before  the  trial ; and  by  the 
presiding  Judge,  when  made  at  the  trial.  The  object  is 
that  the  discretion  should  be  exercised  by  the  J udges  who 
may  have  to  try  the  action.  The  fact  also  of  the  36  Vic., 
ch.  8,  being  passed  subsequently  to  the  33  Vic.,  ch.  11, 
sec.  5,  under  which  Mr.  Dalton  derives  his  authority  to  sit 
in  Chambers,  and  no  express  authority  being  conferred 
upon  him  in  matters  of  this  kind,  would  shew  that  it  was 
not  intended  that  he  should  exercise  it.  Also,  by  the  17th 
sec.  of  36  Vic.,  ch.  8,  the  Legislature  have  directed  that  in 
.actions  which,  as  it  is  called,  sound  in  damages,  or  where 
it  is  purely  a matter’of  damages  and  there  is  no  fixed  rule 
Tor  ascertaining  them,  as , for  instance,  libel,  slander,  fec.^ 
no  such  order  can  be  made,  but  the  damages  are  to  be 
found  by  a jury ; and  this  is  just  such  a case.  The  cases  in 
which  the  order  may  be  made  are  where,  on  the  finding  of 
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certain  facts,  the  damages  follow  as  a matter  of  course. 
Assuming,  however,  that  there  was  such  authority,  it  was 
improperly  exercised.  The  question  is  one  purely  for  a 
jury,  as  there  are  a number  of  contradictory  facts  to  be 
found. 

December  22nd,  1876,  Hagarty,  C.  J.,  delivered  the 
judgment  of  the  Court. 

It  was  contended,  first,  for  the  plaintiff,  that  Mr.  Dalton 
had  no  power  to  make  this  order.  The  wording  of  the 
18th  section  of  the  Administration  of  Justice  Act  1873,  is 
“ All  other  issues  shall  be  tried  as  heretofore  ” (i.  e.  before  a 
jury),  “ unless  the  Court  in  which  the  action  or  proceeding 
is  pending  or  a Judge  thereof,  upon  application  being 
made  before  trial,  or  unless  the  presiding  Judge  upon  the 
trial,  directs  or  decides  that  the  issue  or  issues  shall  be 
tried  and  damages  assessed  without  the  intervention  of  a 

jwy-” 

I think  a Judge  of  either  of  the  Courts  might  have  made 
this  order,  sitting  in  Chambers. 

In  Jackson  v.  .Randall,  24  C.  P.  87,  we  held  that 
under  our  law  a Judge  in  Chambers  of  either  Court  could 
exercise  any  powers  that  a Judge  of  the  particular  Court 
in  which  the  suit  happened  to  be  could  exercise,  citing 
Consol.  Stat.  U.  C.,  ch.  10,  sec.  10 : “ The  Chief  Justices 
and  Judges  of  the  said  respective  Courts,  shall,”  &c.,  “ sit  in 
Chambers  or  elsewhere,  and  there  transact  any  such  busi- 
ness as  may  be  transacted  in  either  of  the  said  Courts  by  a 
single  Judge  out  of  Court,  whether  such  business  be  in  the 
Court  of  which  such  Judge  is  a member  or  in  the  other 
Court,”  &c.  Again,  33  Vic.,  ch.  11,  sec.  4,  O. : “Every 
Judge  of  the  Superior  Courts  is  hereby  authorized  to 
transact  out  of  Court  such  business  as  may,  according  to 
the  course  and  practice  of  the  Court,  be  so  transacted  by  a 
single  Judge,  relating  to  any  suit  or  proceeding  in  either  of 
said  Courts  of  Queen’s  Bench  or  Common  Pleas.” 

Then  as  to  Mr.  Dalton’s  powers.  The  same  Act,  sec.  5, 
allows  the  Judges  to  make  rules  “For  empowering  the  Clerk 
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of  the  Crown,”  &c.,  “ to  do  any  such  thing,  and  to  transact 
any  such  business,  and  to  exercise  any  such  authority  and 
jurisdiction  in  respect  of  the  same,  as  by  virtue  of  any 
statute  or  custom,  or  by  the  rules  of  practice  of  the  said 
Courts,  or  any  of  them  respectively,  are  now  done,  tran- 
sacted or  exercised  by  a Judge  of  said  respective  Courts 
sitting  in  Chambers,  and  as  shall  be  specified  in  any  such 
rule,  except  in  respect  of  matters  relating  to  the  liberty  of 
the  subject.” 

Sec.  8 enacts  that  every  order  made  by  the  Clerk  under 
the  Act  shall  be  as  valid  as  if  made  by  a Judge  sitting  in 
Chambers,  subject  to  appeal. 

The  rule  made  by  the  Judges  (Hilary  term,  1870,)  em- 
powered the  Clerk,  in  the  already  cited  cases  from  the 
statute,  excepting  certain  specified  matters  in  which  (not 
affecting  the  liberty  of  the  subject)  the  Clerk’s  powers  were 
limited  to  granting  a summons  returnable  before  a Judge. 

These  matters  were : 1.  All  matters  relating  to  criminal 
proceedings.  2.  The  removal  of  cases  from  inferior  Courts 
other  than  removal  of  judgments  for  the  purpose  of  having 
execution.  3.  The  referring  of  causes  under  the  Common 
Law  Procedure  Act.  4.  Reviewing  taxation  of  costs.  5. 
Staying  proceedings  after  verdict.  6.  Appeals  in  insolvency. 

To  remove  any  difficulty  as  to  disposing  of  matters 
arising  under  statutes  subsequently  passed,  “ The  Adminis- 
tration of  Justice  Act  of  1874,”  37  Vic.  ch.  7,  sec.  47,  0., 
directs  that  the  authority  of  the  Judges  under  the  former 
Act  to  empower  the  Clerk  in  Chambers  to  act,  should  extend 
to  empowering  him  to  transact  “any  such  business  and  to 
exercise  any  such  authority  and  jurisdiction  as  are  now  or 
may  be  hereafter  done,  transacted  or  exercised  by  a Judge 
of  either  of  the  Superior  Courts  of  Law  sitting  at 
Chambers;  and  the  words  ‘ Judge’s  order’  and  f order  of  a 
Judge,’  and  other  like  expressions  in  any  Act  of  the 
Legislature  of  Ontario,  when  referring  to  an  order  of  a 
Judge  of  a Superior  Court  of  Law,  shall  include  an  order 
made  by  the  said  clerk  under  the  authority  of  the  said 
section,  unless  there  is  something  in  the  context  indicating 
a different  meaning.” 
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We  are  of  opinion  that  Mr.  Dalton  had  authority  to 
make  this  order. 

On  the  main  question  we  are  of  opinion  that  if  an  order 
be  made  in  a case  like  this,  directing  a trial  without  a 
jury,  we  should  not  interfere  with  it.  The  damages  to 
be  recovered  are  strictly  to  flow  from  a proved  breach 
of  contract  as  to  the  value  or  quality  of  an  article,  sold  by 
the  defendant  to  the  plaintiff. 

The  cases  excepted  in  the  statute,  of  libel,  slander,  cri- 
minal conversation,  seduction,  malicious  arrest  or  prosecu- 
tion, and  false  imprisonment,  all  involve  an  estimate  of 
what  are  often  called  “ sentimental  ” damages — damages 
based  on  a consideration  of  evil  motive,  bad  faith,  outrage 
to  private  feeling,  wounds  to  honour  and  self-respect,  in- 
jury to  character,  credit,  or  social  standing,  &c. 

To  these  might  certainly  be  added  the  action  for  breach 
of  promise  of  marriage,  but  it  is  not  mentioned  in  the  Act. 

It  is  not  easy  to  lay  down  any  definite  rule  of  general 
application. 

We  feel  quite  clear  that  no  case  is  made  out  for  interfering 
with  the  order  made  here. 

Power  is  always  reserved  to  the  Judges,  where,  e.g.,  a 
strong  conflict  of  testimony  is  anticipated,  to  call  in  the  aid 
of  a jury. 

Speaking  for  myself,  I can  say  that  I should  probably  as 
a Judge  desire  the  assistance  of  a jury  in  estimating  the 
damages  to  be  awarded  to  persons  injured  by  railway  or 
other  cognate  accidents,  or  to  the  families  of  persons  killed 
by  negligence,  or  in  the  case  of  assaults,  where  the  damages 
depend  generally  on  the  conduct  of  the  parties,  apart  from 
the  mere  bodily  injury  inflicted  in  such  cases. 

But  I desire  to  lay  down  no  binding  rule,  either  for 
myself  or  others. 

I think  it  better  to  judge  each  case  as  it  may  arise  on 
its  own  merits. 

We  think  this  application  should  be  refused.  The  costs 
can  be  costs  in  the  cause  to  the  defendant,  if  ultimately 
successful. 


Rule  discharged. 
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Kero  v.  Powell  et  al. 


Sheriff— Statutory  covenant — Sureties — 27  ^ 28  Vic.,  ch.  28,  sec.  20 

Insolvency. 

Held  that  the  statutory  liability  of  a Sheriff  and  his  sureties  under  sec. 
20  of  27  & 28  Vic.,  ch.  28,  for  not  paying  over  moneys  received  by 
the  Sheriff  only  applies  to  moneys  acquired  by  the  Sheriff  by  virtue  of 
his  office,  for  the  purpose  of  being  paid  over  to  a party  to  some  legal 
proceeding. 

Where,  therefore,  M.  having  been  arrested  on  a writ  of  capias , the 
plaintiff  in  lieu  of  a bail  bond,  deposited  $850  with  the  Sheriff,  and 
obtained  M’s.  release,  but  the  plaintiff  having  subsequently  rendered  M. 
to  the  Sheriff,  he  was  again  put  in  gaol,  where  he  remained  until, 
becoming  insolvent,  he  was  discharged  by  an  order  in  insolvency : 
Held , that  the  plaintiff  could  not  sue  the  Sheriff  and  his  sureties  on 
their  statutory  covenant  for  the  omission  or  default  of  the  Sheriff  in 
not  paying  over  the  above  amount  to  the  plaintiff. 

Qucere  as  to  the  effect  of  the  insolvency  proceedings  on  the  plaintiff’s 
right  to  the  money. 

This  was  an  action  against  the  sheriff*  of  the  County  of 
Carleton  and  his  sureties  upon  their  statutory  covenant. 

The  first  count  of  the  declaration  set  out  the  covenant, 
whereby  the  defendants  covenanted  and  promised  that  the 
defendant  William  Frederick  Powell,  as  sheriff*  of  the  County 
of  Carleton,  should  well  and  truly  pay  over  to  the  person 
or  persons  entitled  to  the  same  all  such  moneys  as  he  should 
receive  by  virtue  of  his  office  of  sheriff* : that  the  defendant 
Powell,  under  and  by  virtue  of  a writ  of  capias  sued  out 
of  the  Court  of  Common  Pleas  and  directed  to  him  as 
sheriff*  of  the  County  of  Carleton,  arrested  and  took  into 
custody  one  Thomas  Edward  Moore,  and  that  the  plaintiff* 
Kero  deposited  with  the  defendant  Powell,  as  such  sheriff*, 
in  lieu  of  bail,  the  sum  of  $850,  on  the  condition  that  if  the 
said  Moore,  who  was  then  temporarily  released  from 
custody,  should  be  rendered  to  the  said  sheriff  in  due  course, 
he  the  said  sheriff*  would  return  and  pay  over  to  the  said 
plaintiff*  the  said  sum  of  $850  : that  said  Moore  was  so 
rendered  in  due  course  to  the  sheriff ; yet  that  the  defen- 
dant Powell  did  not,  although  the  same  was  demanded, 
return  and  pay  over  to  the  plaintiff*  the  said  sum  of  $850, 
but  refused  so  to  do. 

The  second  count,  after  setting  out  the  covenant  in  like 
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manner  as  in  the  first  count,  averred  that  the  defendant 
Powell,  as  sheriff  of  the  County  of  Carleton,  and  by  virtue 
of  his  said  office  of  sheriff,  had  and  received  the  sum  of 
$850,  to  which  the  plaintiff  was  and  is  entitled,  and  which 
should  be  paid  over  to  the  plaintiff ; yet  the  said  defendant 
Powell  did  not  pay  over  to  the  plaintiff  the  said  sum  of 
money,  but  wrongfully  converted  the  same  to  his  own  use. 

The  common  counts  for  money  had  and  received,  &c. 
were  also  added. 

To  this  declaration  the  defendants  pleaded  several 
pleas  denying,  among  other  things,  that  the  money 
was  received  by  the  defendant  Powell  upon  the  conditions 
stated,  or  by  virtue  of  his  office  of  sheriff,  or  as  sheriff ; 
the  plaintiff’s  right  to  have  a return  of  the  moneys ; and 
the  render  of  the  said  Moore  in  due  course  as  alleged. 
And  a further  plea,  that  the  money  belonged  to  the  said 
Moore,  who,  being  a trader,  after  payment  thereof  to  the  said 
sheriff,  made  an  assignment  in  insolvency  to  one  Cooper, 
an  official  assignee,  who  as  such  accepted  such  assignment, 
and  was  afterwards  duly  appointed  the  creditors’  assignee, 
who  claimed  the  said  money  as  part  of  the  insolvent  estate 
of  the  said  Moore. 

The  cause  was  tried  before  Morrison,  J.,  without  a jury, 
at  Ottawa,  at  the  Spring  Assizes  of  1875. 

The  plaintiff  was  called  as  a witness  upon  his  own 
behalf.  He  said  that,  upon  Moore  being  arrested  he,  the 
plaintiff,  saw  the  sheriff  upon  the  subject  of  getting  him  to 
discharge  him  from  his  custody : that  the  sheriff  told 
the  plaintiff  that  he  would  take  the  money  in  lieu  of 
a bail  bond,  whereupon  the  plaintiff  said  that  he  would 
deposit  the  money  in  the  hands  of  Mr.  Gouin  of  the  Russell 
House,  Ottawa,  for  that  he  did  not  like  to  pay  it  into  his, 
the  sheriff’s  hands.  To  this,  according  to  plaintiff’s  repre- 
sentation, the  sheriff  replied  that  the  money  should  be 
deposited  with  himself,  or  not  at  all.  Thereupon  he,  the 
witness,  consulted  Mr.  Cockburn,  who  advised  him  to  pay 
the  money  to  the  sheriff  in  place  of  a bail  bond.  The 
plaintiff  said  that  thereupon  he  went  home  and  got  the- 
57 — vol.  xxv  c.p. 


450  COMMON  PLEAS,  MICHAELMAS  TERM,  39  VIC.,  1875. 

money,  went  to  the  sheriff’s  house,  and  deposited  the 
$850  with  him  as  security : that  the  sheriff  then  told  him, 
the  plaintiff,  that  he  was  to  put  in  special  bail  within 
eight  days,  otherwise  that  he,  the  plaintiff,  would  lose  his 
money  ; and  that  the  plaintiff  then  went  home,  and  Moore 
was  liberated.  This  was  on  Saturday.  On  the  Friday 
following,  the  plaintiff  said  that  he  gave  up  Moore  to 
the  deputy-sheriff  at  the  court  house,  and  Moore  was 
again  put  into  gaol,  where  he  remined  until  an  order  in 
insolvency  was  obtained  from  the  Judge  of  the  County 
Court  for  his  discharge  from  custody,  Moore  having  in  the 
meantime,  but  when  was  not  explained,  become  insolvent, 
and  his  estate  liable  to  liquidation  in  insolvency.  The 
writ  upon  which  he  had  been  arrested  was  returned  cepi 
corpus. 

The  learned  Judge  was  of  opinion  that  the  plaintiff  could 
not,  under  these  circumstances,  maintain  this  action  upon 
the  statutory  covenant,  and  he  entered  a nonsuit. 

In  Easter  term  last,  May  20th  1875,  T.  Ferguson  obtained 
a rule  nisi  to  set  aside  the  nonsuit  and  to  enter  a verdict 
for  the  plaintiff  for  the  sum  of  $850  and  interest,  or  for  such 
other  sum  as  might  seem  proper,  on  the  ground  that  the  said 
nonsuit  was  improperly  entered ; and  that  upon  the  law 
and  evidence  the  plaintiff  was  entitled  to  a verdict,  and 
that  the  learned  J udge  who  tried  the  cause  should  have  so 
found  at  the  trial. 

In  Michaelmas  term,  November  24th,  1875,  Ritchie 
shewed  cause.  The  Act  27  & 28  Vic.  ch.  28,  sec.  20,  under 
which  the  action  is  brought,  only  authorizes  an  action  when 
the  default  of  the  sheriff  arises  in  some  suit,  and  in  virtue 
of  his  office  as  sheriff.  The  sheriff  here  had  no  authority 
to  receive  the  money.  His  act  was  purely  a voluntary 
one,  and  was  done  at  his  own  risk.  If  the  plaintiff  had 
escaped,  the  sheriff  would  still  have  been  liable  : Slackford 
Austen,  14  East  468 ; Crozer  v.  Pilling,  6 D.  & It.  139 ; 
Cook  v.  Palmer , 6 B.  & C.  739 ; Chitty’s  Prac.,  11th  ed., 
690,  802 ; Wooden  v.  Noxon,  6 Taunt.  490 ; Fuller  v. 
Prest,  7 T.  It.  109 ; McIntosh  v.  Jarvis,  8 U.  C.  R.  530. 
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T.  Ferguson , contra.  Section  20  appears  to  be  for  the 
protection  of  suitors  alone,  and  contemplates  a party  to 
some  suit,  the  word  “ party  ” being  used ; but  in  section  21 
the  word  “ person  ” is  used,  and  this  refers  to  all  persons; 
whether  suitors  or  not.  Unless  it  had  this  meaning  it  would 
be  wholly  unnecessary,'  as  section  20  provides  ample  pro- 
tection for  suitors.  The  taking  the  money  was  clearly  an 
act  done  by  the  sheriff  by  virtue  of  his  office,  and  for  which 
therefore  his  sureties  are  liable. 

December  22, 1875.  Gwynne,  J.,  delivered  the  judgment 
of  the  Court. 

According  to  the  plaintiff’s  own  statement,  the  sheriff 
accepted  this  money  as  his  security  in  lieu  of  bail.  The 
plaintiff  does  not  pretend  that  the  sheriff  made  any 
express  promise  to  return  the  money  in  any  named  event. 
It  is  only  in  virtue  of  an  implied  promise  that  any  cause  of 
action  against  the  sheriff  can  be  maintained.  In  such  an 
action  an  important  question  would  arise,  namely,  when 
first  did  that  cause  of  action  accrue.  Where  a sheriff  accepts 
money  in  lieu  of  bail,  it  might  possibly  be  held  that  it 
should  continue  as  security  to  the  sheriff  until  the  action 
should  be  disposed  of ; and  a nice  question  might  arise  as 
to  what  should  become  of  the  money  in  the  event  of  the 
defendant  in  the  action  before  judgment  being  discharged 
from  custody  under  the  provisions  of  the  Insolvent  Act. 

But  all  that  we  have  to  do  with  at  present  is  to  deter- 
mine whether  or  not  this  action  can  be  maintained  upon 
the  statutory  covenant  given  by  the  sheriff  and  his  sure- 
ties; and  I quite  agree  with  the  learned  Judge,  who  tried 
the  case,  that  it  cannot. 

As  said  by  Chief  Justice  Sir  John  Beverley  Robinson,  in 
McIntosh  v.  Jarvis , 8 U.  C.  R.  532,  “ A plaintiff  may  have 
good  ground  of  action  against®the  sheriff  alone  at  common 
law  on  account  of  some  liability  which  he  has  incurred,  * 
* but  there  may  be  many  such  cases  in  which  there  could 
be  no  recovery  under  the  sheriff’s  covenant.  The  Legisla- 
ture intended,  by  the  provisions  in  that  statute,  to  give  an 
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additional  security  to  suitors,  besides  the  responsibility  of 
the  sheriff;  but  only  in  the  classes  of  cases  mentioned  in 
the  statute,  not  in  every  case  in  which  the  sheriff  may  by 
the  rigor  of  the  law  be  made  liable.” 

The  twentieth  section  of  the  Act  27  & 28  Vic.  ch.  28, 
declares  that  the  said  sureties  shall  be  liable  to  indemnify 
the  party  or  parties  to  any  legal  proceeding  against  any 
omission  or  default  of  the  sheriff  in  not  paying  over 
moneys  received  by  him  ; and  as  this  clause  has  relatiop. 
to  the  covenant,  the  form  of  which  is  prescribed  by  the 
Act,  these  latter  words,  “ in  not  paying  over  moneys  re- 
ceived by  him,”  must  of  necessity  be  confined  to  “ all  such 
moneys”  as,  in  the  words  of  the  covenant,  “ he  shall  receive 
by  virtue  of  his  said  office  of  sheriff,”  giving  thus  the 
action  upon  the  covenant  only  to  the  party  or  parties  to 
any  legal  proceeding  in  respect  of  any  omission  or  default 
in  the  sheriff  not  paying  to  such  party  or  parties  any 
moneys  received  for  such  party  or  parties  by  the  sheriff 
by  virtue  of  his  office. 

Now  it  is  apparent  that  money,  which  the  sheriff  could 
not  demand  in  virtue  of  his  office,  and  which  he  could 
not  be  required  or  compelled  to  accept  in  virtue  of  his 
office,  and  which  is  paid  to  him  by  a stranger  to  all  legal 
proceedings  in  the  hands  of  the  sheriff  to  be  executed,  and 
in  pursuance  of  a private  and  personal  contract  made  be- 
tween such  stranger  and  the  sheriff,  for  the  sole  benefit, 
protection,  and  security  of  the  sheriff  upon  his  exposing 
himself  to  risk  and  liability  to  a suitor  in  a legal  proceed- 
ing, by  reason  of  his  consenting  not  to  proceed  in  the  exe- 
cution of  process  in  his  hands  to  be  executed  with  the 
full  rigor  that  he  might  in  law,  cannot  be  said  to  be  money 
received  by  him  within  the  meaning  of  the  terms  of  the 
convenant ; nor  can  the  person  so  paying  such  money  to 
the  sheriff,  not  being  himself  a party  to  the  proceeding  in 
the  sheriff’s  hands,  be  said  to  be,  within  the  twentieth  section 
of  the  Act,  a party  to  a legal  proceeding. 

The  covenant  and  the  act,  in  so  far  as  the  omission  or 
default  in  the  sheriff’s  not  paying  over  moneys  received 
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b>y  him  is  concerned,  both  point,  in  my  judgment,  to  money 
received  by  the  sheriff  in  virtue  of  his  office  for  the  pur- 
pose of  being  paid  over  to  a party  to  some  legal  proceeding, 
and  which  money  at  the  time  of  its  being  received  by 
the  sheriff  in  virtue  of  his  office,  was  so  received  to  the 
use  of  such  party. 

The  question  as  to  whom  this  money  in  fact  belongs, 
must  be  raised  and  determined  in  some  other  proceeding  to 
be  taken  by  the  plaintiff,  as  he  may  be  advised. 

Rule  discharged. 


Williamson  v.  The  Commercial  Union  Assurance 
Company. 

Policy  of  insurance — Overvaluation — Conditions — Construction  of. 

The  first  and  second  conditions  endorsed  on  a policy  declared  that  it  was 
issued  on  the  faith  of  the  statements  in  the  application,  and  on  the  plan 
shewing  the  situation  of  the  property,  and  of  all  buildings  or  com- 
bustible materials  within  100  feet  of  it,  being  in  all  respects  accurate 
and  true,  and  containing  all  the  information  required  to  enable  the 
company  to  judge  of  the  nature  and  extent  of  the  risk  and  of  the 
interest  of  the  insured  in  the  property  ; and  that  if  in  such  application 
or  plan,  or  in  any  written  notice  to  the  company  respecting  any  change 
in  the  nature  of  the  risk,  there  should  be  any  untrue  or  inaccurate 
statement,  whether  intentional  or  not,  the  policy  should  be  void.  The 
sixteenth  condition,  after  providing  that  payment  of  losses  should  be 
made  in  sixty  days,  and  that  any  difference  touching  any  loss  should,  if 
the  company  should  so  require,  be  settled  by  arbitration,  and  that  the 
Company  should  have  the  option  of  replacing  any  property  burned, 
proceeded,  “Incase  of  loss,  if  the  property  insured  be  found  by  arbi- 
tration or  otherwise  to  have  been  overvalued  in  the  survey  and 
description  on  which  this  policy  is  founded,  the  company  shall  be  held 
liable  only,  although  there  may  have  been  no  fraud,  for  such  propor- 
tion of  the  actual  value  as  the  amount  insured  bears  to  the  value  given 
in  the  application  for  the  insurance  effected  by  this  policy.” 

Held  by  Wilson,  J , and  affirmed  by  this  Court,  G Wynne,  J.,  dissenting, 
that  the  sixteenth  condition  was  not  a qualification  of  the  second  5 but 
that  each  was  separate  : the  second  causing  a forfeiture  of  the  policy 
for  an  overvaluation  in  the  application : and  the  sixteenth  providing 
for  a case  in  which  on  an  amicable  settlement  or  arrangement  by  arbi- 
tration, it  should  turn  out  that  the  property  had  been  overvalued,  and 
giving  to  the  company  the  option  of  waiving  such  forfeiture,  and  in 
such  case  making  payment  on  the  terms  stated. 

Per  Gwynne,  J. — The  statements  mentioned  in  the  first  and  second  con- 
ditions had  no  reference  to  overvaluation,  which  was  provided  for  only 
in  the  sixteenth  condition. 

Declaration  on  a policy  of  insurance  on  a brick  store 
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in  the  town  of  Stratford,  alleging  the  destruction  by  fire, 
and  the  performance  of  all  conditions  precedent  entitling 
the  plaintiff  to  sue. 

Fifth  plea : that  the  said  policy  of  insurance  was  made  by 
the  defendants  and  accepted  by  the  plaintiff  subject  to 
certain  conditions,  whereby  it  was  and  is  provided  that 
such  policy  is  issued  on  the  faith  of  the  statements  in  the 
plaintiff’s  application  for  the  insurance,  and  that  if  in  such 
application  there  should  be  any  untrue,  erroneous,  or  inac- 
curate representation  or  statement,  whether  such  untrue, 
erroneous,  or  inaccurate  representation  or  statement  be 
intentional  or  not,  then,  and  in  every  such  case,  such  policy 
should  be  absolutely  void  and  of  no  effect  whatever.  And 
the  defendants  aver  that  in  the  said  application,  (which  is 
partly  printed  and  partly  written,)  the  plaintiff  represented 
to  the  defendants  that  the  property,  to  be  insured  by  the 
policy  to  be  issued  on  such  application,  was  a brick  build- 
ing of  the  then  cash  value  of  $14,000.  And  the  defend- 
ants stated  that  the  said  insured  building  was  not  at  the 
time  of  the  making  by  the  plaintiff  of  such  application,  of 
the  cash  value  of  $14,000,  but  was  of  the  actual  cash 
value  of  a much  smaller  sum,  to  wit,  the  sum  of  $7,000 ; 
and  that  the  said  representation  was  of  a fact  material 
to  the  risk  and  material  to  be  known  to  the  defendants. 

Second  replication  to  the  fifth  plea  : that  the  conditions 
alleged  in  the  said  fifth  plea  are  in  the  words  and  figures 
following  : “This  policy  is  issued  upon  the  faith  of  the  state- 
ments in  the  application  on  one  of  the  printed  forms  issued 
by  the  company,  made  by  the  assured  for  this  insurance, 
and  on  the  plan  or  diagram  shewing  the  situation  of  the 
property  to  be  insured,  and  of  all  buildings  or  combustible 
materials  within  at  least  100  feet  of  it,  being  in  all  respects 
accurate  and  true,  and  containing  ail  the  information  and 
particulars  which  are  by  the  said  printed  form  or  other- 
wise by  the  company  required  to  be  furnished,  or  which 
ought  to  be  furnished  to  the  company,  in  order  to  enable 
them,  and  their  agent  in  Canada,  to  form  an  accurate  and 
sound  opinion  and  judgment  of  the  nature  and  extent  of 
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the  risk,  and  of  the  interest  of  the  assured  in  the  property 
the  subject  of  the  insurance.  If  in  such  application,  des- 
cription, plan,  or  diagram,  or  in  any  written  notice  to  the 
company  respecting  any  change  in  the  nature  of  the  risk, 
there  be  any  untrue,  erroneous,  or  inaccurate  representation 
or  statement,  or  any  omission  to  give  all  the  information 
purported  to  be  required  by  the  printed  form  of  application 
issued  or  used  by  the  company,  and  whether  such  untrue 
erroneous,  or  inaccurate  representation  or  statement,  or  any 
such  omission,  shall  be  intentional  or  not,  or  if  the  assured’s 
interest  in  or  title  to  the  property  proposed  for  insurance 
is  not  in  all  respects  as  stated  in  the  said  application,  then, 
and  in  every  such  case,  the  policy  of  insurance,  written 
within  or  hereunto  annexed,  and  hereinafter  called  this 
policy,  shall  be  absolutely  void  and  of  no  effect  whatever. 
In  case  of  loss,  if  the  property  insured  be  found  by'  arbitra- 
tion or  otherwise  to  have  been  overvalued  in  the  survey 
and  description  on  which  this  policy  is  founded,  the  com- 
pany shall  be  held  liable  only,  although  there  may  have 
been  no  fraud,  for  such  proportion  of  the  actual  value  as 
the  amount  insured  bears  to  the  value  given  in  the  applica- 
tion for  the  insurance  effected  by  this  policy.” 

Rejoinder  to  the  second  replication  to  the  fifth  plea : that 
the  said  conditions  in  said  plea  referred  to  are  nineteen  in 
number,  and  are  numbered  from  one  to  nineteen,  (both  in- 
clusive), consecutively:  that  the  conditions  set  forth  in  such 
replication,  commencing  with  the  words,  “ This  policy  is 
issued,”  and  ending  with  the  words  “ of  no  effect  what- 
ever,” form  the  conditions  numbered  one  (1)  and  two  (2) 
of  such  conditions ; and  the  condition  set  forth  in  such 
replication,  commencing  with  the  words  “ In  case  of  loss,” 
and  ending  with  the  words,  “ effected  by  this  policy,”  forms 
the  latter  part  of  condition  numbered  sixteen  of  said  con- 
ditions; and  that  the  whole  of  said  condition  numbered 
sixteen  (16),  is  in  the  words  and  figures  following:  “ Pa}^- 
ment  of  losses  shall  be  made  within  sixty  days  after  the 
loss  shall  have  been  ascertained  and  approved,  in  accordance 
with  these  conditions,  and  in  case  any  difference  or  dispute 
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shall  arise  between  the  assured  and  the  company,  touching 
any  loss  or  damage  by  fire,  such  difference,  if  the  company 
shall  so  require,  but  not  otherwise,  shall  be  submitted  to 
the  judgment  and  determination  of  two  arbitrators,  one 
chosen  by  each  party,  whose  award  in  writing,  or  that 
of  an  umpire  chosen  by  them,  shall  be  conclusive  and 
binding  on  all  parties.  In  case  of  any  loss  or  damage  to 
the  property  insured,  it  shall  be  optional  with  the  company 
to  replace  any  goods,  merchandise,  or  chattels  lost  or 
damaged,  with  others  of  the  same  kind  and  of  equal  good- 
ness, and  to  re-build  or  repair  any  building  or  buildings 
within  a reasonable  time ; the  company,  in  the  event  of 
their  expressing  such  option,  giving  notice  of  their  inten- 
so  to  do  within  thirty  days  after  the  proofs  by  their  con- 
ditions required  shall  have  been  received  at  the  office  of 
the  company.  And  if  the  company  shall,  before  or  after 
giving  such  notice,  require  the  same,  the  assured  shall,  at 
their  own  cost,  furnish  the  company  with  the  plans  and 
specifications  of  the  property  lost  or  damaged,  and  the 
company  shall  have  thirty  days  to  give  such  notice  after 
receipt  of  such  plans  and  specifications.  In  case  of  loss  if 
the  property  insured  be  found  by  arbitration  or  otherwise 
to  have  been  overvalued  in  the  survey  and  description  on 
which  this  policy  is  founded,  the  company  shall  be  held 
liable  only,  although  there  may  have  been  no  fraud,  for 
such  proportion  of  the  actual  value  as  the  amount  insured 
bears  to  the  value  given  in  the  application  for  the  insur- 
ance effected  by  this  policy.” 

To  this  rejoinder  the  plaintiff  demurred,  on  the  grounds  : 
1.  That  while  it  confesses  the  truth  of  the  allegations 
contained  in  the  special  replication  it  does  not  avoid 
the  same.  2.  That  the  condition  referred  to  in  the  re- 
joinder commencing  with  the  words  “ In  case  of  loss”  and 
ending  with  the  words  “ effected  by  this  policy,”  forms  no 
necessary  part  of  the  condition  numbered  sixteen,  and  is 
not  to  be  read  as  forming  part  of  that  condition  only.  3. 
That  the  said  condition  commencing  with  the  words  <c  In 
case  of  loss,”  and  ending  with  the  words  “ effected  by  this 
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this  policy,”  is  in  fact  a separate  and  distinct  condition, 
providing  for  the  mode  of  settlement  to  be  adopted  in  case 
of  loss,  when  the  insured  shall  without  fraud  have  over- 
valued the  property  insured  in  his  application.  4.  That 
the  said  condition,  by  providing  the  mode  of  settlement  to 
be  adopted  in  case  of  loss,  when  the  insured  has  in  his 
application  without  fraud  overvalued  the  property  insured, 
excepts  an  erroneous  valuation  from  the  statements  and 
representations  referred  to  in  the  conditions  in  the  plain- 
tiff’s replication  set  forth  which,  if  untrue,  and  whether 
intentionally  so  or  not,  are  declared  to  render  the  policy 
absolutely  void.  5.  That  the  defendants  have  not  in  said 
rejoinder  alleged  any  fraudulent  overvaluation  by  the 
plaintiff  of  the  property  insured. 

October  12th,  1875.  H.  O'Brien  for  the  plaintiff.  A 
representation  as  to  value  does  not  come  within  the  first 
and  second  conditions.  The  subject  of  overvaluation  is 
especially  provided  for  in  the  sixteenth  condition,  which 
covers  all  cases  of  overvaluation  ; at  all  events,  it  amounts 
to  a qualification  of  the  previous  conditions.  It  cannot 
be  held  that  the  policy  is  forfeited  by  a misrepresenta- 
tion as  to  value  under  the  first  and  second  conditions,  and 
that  the  sixteenth  condition  is  limited  to  cases  in  which 
such  forfeiture  has  been  waived  by  the  company ; for  there 
could  be  no  object  in  limiting  their  liability  when  no 
liability  exists.  The  words  used  in  the  condition,  by 
“ arbitration  or  othemvise”  would  shew  that  in  any  event 
on  its  being  found  that  there  had  been  an  overvaluation 
without  fraud,  then  the  company  were  only  to  pay  on  the 
terms  stated.  In  case  of  a fraudulent  valuation,  the 
common  law  rule  prevails  and  the  policy  is  avoided.  No 
fraud  being  here  alleged  the  insured  cannot  be  assumed  to 
have  any  interest  in  making  the  overvaluation — the  whole 
gain  is  to  the  company,  who  receive  an  increased  premium, 
and  are  only  required  to  pay  on  a lesser  insurance.  The 
rule  is  that  policies  of  insurance  are  construed  most 
favourably  to  the  insured,  and  where  the  conditions  are 
58 — VOL  xxv.  C.P. 


458  COMMON  PLEAS,  MICHAELMAS  TEEM,  39  VIC.,  1875. 

conflicting  an  interpretation  in  favour  of  the  assured  will 
be  adopted.  The  mere  fact  of  the  conditions  not  being 
in  consecutive  order  cannot  prevent  their  being  read  in 
connection  with  one  another:  Brooms'  Leg.  Max.,  5th  ed., 
589  ; Westfall  v.  Hudson  River  Fire  Ins.  Go.,  2 Duer  490 ; 
Pelly  v.  Royal  Exchange  Assurance  Co.,  1 Burr.  341  ; 
Hoivard  Fire  and  Marine  Ins.  Co.  v.  Cornick,  24  Illinois 
455 ; Fowkes  v.  Manchester  and  London  Assurance  Msso- 
ciation,  3 B.  & S.  917  ; May  on  Insurance,  187 ; Churchill 
v.  Crease,  5 Bing.  180,  492  ; Blackett  v.  Royal  Exchange 
Assurance  Co.,  1 Burr.  341  ; Dwarris  on  Statutes,  273. 

W.  E.  Miller  contra.  Under  the  first  and  second  con- 
ditions the  policy  is  said  to  be  issued  on  the  faith  of  the 
statements  in  the  application,  and  that  if  such  statements 
are  untrue  the  policy  is  to  be  avoided.  This  would  clearly 
include  value  and  constitute  a representation  in  refer- 
ence to  it  a warranty.  The  sixteenth  condition  does  not 
amount  to  a qualification.  The  whole  condition  must  be 
read  together,  and  shews  that  its  true  construction  is  that 
although  the  policy  is  forfeited  the  company  may,  if  they 
should  so  elect,  but  only  in  that  event,  treat  the  policy  as 
still  subsisting  and  pay  on  the  terms  stated.  If,  however, 
the  conditions  should  be  considered  contradictory,  then  the 
former  must  govern  : Parsons  on  Contract,  5th  ed.,  vol.  ii., 
513 ; Phillips  on  Insurance,  5th  ed.,  537 ; Dickson  v. 
Equitable  Insurance  Co.,  18  U.  C.  B.  246. 

October  15th,  1875.  Wilson,  J. — The  fifth  plea  sets  up 
a forfeiture  of  the  policy  by  reason  of  an  overvaluation  of 
the  property  in  the  application  for  insurance.  The  replica- 
tion states  that  one  of  the  conditions,  (which  the  rejoinder 
shews  is  the  first  condition),  represents  that  the  policy  was 
issued  upon  the  faith  of  the  statements  in  the  application 
being  in  all  respects  accurate  and  true  ; and  that  another 
of  the  conditions,  (which  the  rejoinder  shews  to  be  the 
second  condition),  represents  that  if  on  the  application 
there  is  any  untrue  statement,  intentional  or  not,  the 
policy  shall  be  void ; and  that  another  of  the  conditions. 
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(which  the  rejoinder  shews  to  be  the  last  portion  of  the 
sixteenth  condition),  represents  that  in  case  of  loss,  if  the 
property  be  found  by  arbitration  or  otherwise  to  have 
been  overvalued  in  the  survey  and  description,  the  com- 
pan}^  shall  be  held  liable  only,  although  there  may  have 
been  no  fraud,  for  such  proportion  of  the  actual  value  as 
the  amount  insured  bears  to  the  value  given  in  the  appli- 
cation for  the  insurance  effected. 

The  counsel  for  the  plaintiff  contended  that,  although 
these  conditions  are  set  out  in  the  replication  as  if  they 
were  connected  together,  and  in  consecutive  order,  it  is  of 
no  consequence,  because  the  mere  order  in  which  they  are 
arranged  will  not  affect  their  meaning  and  effect,  and  that 
the  whole  instrument  must  be  interpreted  together. 

Generally  that  is  so,  but  it  is  nevertheless  of  importance 
to  know  exactly  how  the  provisions  are  arranged,  for  their 
arrangement  may  have  much  to  do  with  their  force  and 
application. 

Here  the  second  condition  avoids  the  policy  for  an  over- 
valuation. 

Then  the  16th  condition  provides  : 

1.  For  payment  of  losses.  2.  In  case  of  dispute,  touching 
any  loss  or  damage  by  fire,  the  company  may,  if  it  elect  to 
do  so,  arbitrate  respecting  the  same.  3.  In  case  of  loss  or 
damage,  the  company  may,  at  their  option,  replace  the 
same.  Then  follows  4,  the  one  in  question  — that  in 
case  of  loss,  if  it  is  found  by  arbitration  or  otherwise,  that 
the  property  has  been  over-valued  in  the  survey  and  descrip- 
tion, the  company  shall  be  liable  only  for  such  amount  as 
the  additional  value  bears  to  the  application  value. 

According  to  the  actual  arrangement  of  the  conditions, 
the  second  and  sixteenth  conditions  stand  quite  separate 
one  from  the  other.  The  second  condition  avoids  the  poli- 
cy, if  there  be  an  over-valuation.  The  sixteenth  condi- 
tion relates  entirely  to  the  payment  and  settlement  of 
losses  which  are  to  be  paid  and  settled  for. 

The  company  may,  notwithstanding  the  forfeiture  of  the 
policy  by  an  over- valuation,  waive  the  forfeiture,  and  may 
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treat  with  the  insured  as  on  a valid  policy,  but  on  the  basis 
of  the  actual  value,  and  not  of  the  application  value. 

But'  what  the  plaintiff  desires  is,  to  oblige  the  company 
in  every  case  to  do  so,  and  to  make  it  impossible  for  them 
ever  to  defeat  the  policy  for  an  overvaluation,  because  the 
company  have  said  in  the  sixteenth  condition,  that  in  case 
of  loss,  if  the  property  be  found  by  arbitration  or  otherwise 
to  have  been  overvalued,  the  company  shall  pay  upon  the 
basis  of  the  actual  value.  And  it  is  said,  although  the  com- 
pany cannot  be  compelled  to  arbitrate,  yet  as  they  have 
said  in  case  the  property  is  found  by  arbitration  or  other- 
wise, to  have  been  overvalued,  that  means,  of  necessity,  if 
it  is  found  by  an  action  or  by  a jury  to  have  been  over- 
valued ; but  that  does  not  follow. 

Such  a construction  would  defeat  entirely  the  operation 
of  the  second  condition,  which  certainly  was  never  intended ; 
and  as  every  portion  of  the  instrument  must  be  given 
effect  to,  if  possible,  some  other  construction  must  be  sought 
which  will  allow  of  that  being  done,  if  the  instrument  will 
properly  permit  of  it. 

In  my  opinion  that  may  be  done.  The  second  clause  is 
for  the  benefit  of  the  company.  The  company  may  waive  a 
forfeiture  under  it,  if  they  desire  to  do  so.  And  in  case 
they  should,  then  a settlement  will  be  made  under  the  six- 
teenth condition,  and  the  company  are  not  to  be  prejudiced 
because  they  have  foregone  the  forfeiture  by  being  made 
to  pay  on  a higher  valuation  than  the  actual  value. 

In  this  way  all  is  made  harmonious  and  consistent,  and 
the  general  rule  is  given  effect  to,  that  the  person  who  is 
not  in  default  may  waive  the  forfeiture  or  claim  it,  as  he 
may  elect  to  do  the  one  or  the  other  ; but  the  one  who  is  in 
default  can  neither  make  a forfeiture  which  shall  be  bind- 
ing on  the  other  party,  nor  claim  a dispensation  from  it  by 
his  own  mere  act  or  motion. 

The  judgment  will  be  for  the  defendants  on  demurrer. 

Judgment  for  defendants. 
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From  this  judgment  the  plaintiff  appealed  to  the  full 
Court. 

In  Michaelmas  term,  November  20th,  1875,  the  demurrer 
was  argued. 

Robinson , Q.  C.,  and  H.  O'Brien  for  the  plaintiffs. 

Miller  for  the  defendants.  The  arguments  and  authori- 
ties cited  were  substantially  the  same  as  before. 

January  8th,  1876.  Hagarty,  C.  J. — I think  an  untrue 
representation  of  the  value  of  property  proposed  for  insurance 
must  be  considered  as  a matter  material  to  the  risk.  A man 
proposes  to  insure  a building  for  £5000,  and  represents  to 
the  company  that  it  is  worth  £10,000,  when  in  truth  it  is 
only  worth  £5,000.  This,  to  my  mind,  is  a matter  vitally 
material  to  the  proposed  risk. 

The  first  condition  declares  the  policy  to  be  issued  on  the 
faith  of  the  statements  in  the  application,  and  on  the  plan 
or  diagram  shewing  the  situation  of  the  property,  &c.,  in 
order  to  enable  the  defendants  to  form  a sound  and  accurate 
opinion  of  the  nature  and  extent  of  the  risk,  and  of  the 
interest  of  the  assured  in  the  property,  the  subject  of  the 
insurance. 

It  requires  no  straining  of  language  to  hold  that,  in  consid- 
ering the  true  nature  of  the  plaintiff’s  interest  in  the  property 
he  wishes  to  insure  to  the  extent  of  £5,000,  that  as  a matter 
of  fact,  beyond  that  amount,  he  has  no  pecuniary  interest 
whatever,  or  that  there  remains  an  uninsured  surplus  value 
of  £5,000  more. 

I think  the  second  condition  in  this  policy  embraces  such 
a misrepresentation,  and  is  not  confined  to  the  mere  ques- 
tion of  danger  or  extra  combustibility  from  the  position  of 
the  buildings,  or  the  nature  of  the  business  carried  on,  &c. 

Overvaluation  is  discussed  in  Dickson  v.  Equitable  Fire 
Assurance  Co .,  18U.C,  R.  246.  Sir  J.  Robinson,  at  page  248, 
says  : “ It  seemed  to  me  at  the  trial  that  so  remarkable  a mis- 
representation on  a point  very  material  to  be  considered  in 
deliberating  upon  the  risk,  must  be  looked  upon  in  law  as 
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a fraudulent  representation  that  will  avoid  the  policy 
although  it  might  possibly  have  happened  from  some  unex- 
plained mistake  of  the  plaintiff.  It  had  all  the  effect  that 
actual  and  intended  fraud  would  have  in  misleading  the 
defendants,  and  it  seems  to  us  that  it  ought  to  be  attended 
with  the  same  consequences,  as  respects  the  plaintiff’s  right 
to  recover.” 

There  there  was  a plea  that  the  policy  was  obtained  by 
fraud  in  falsely  representing  the  present  cash  value  to  be 
, whereas  it  was  of  much  less  value. 

I think  the  plea  here  is  a good  answer  on  the  first  and 
second  conditions,  and  that  it  shews  a matter  material  to 
the  risk. 

It  is  urged  that  the  only  provision  as  to  overvalue  is  in 
the  sixteenth  condition,  and  that  shews  that  the  only  result 
of  an  overvaluation  is  to  reduce  the  liability  of  the  company 
to  pay  such  proportion  of  the  actual  value  as  the  sum  in- 
sured bears  to  the  value  given  in  the  application. 

I find  great  difficulty  in  accepting  that  view.  The  clause 
in  question  seems  to  me  to  point  to  a case  in  which 
where,  on  an  amicable  settlement  or  arrangement  by  arbi- 
tration, it  should  turn  out  that  the  property  had  been 
overvalued. 

“ In  case  of  loss,  if  the  property  insured  be  found  by 
arbitration  or  otherwise  to  have  been  overvalued  in  the 
survey  or  description  on  which  this  policy  is  founded,  the 
company  shall  be  held  liable  only,”  &c. 

This  is  found  in  a section  quite  apart  from  the  rest, 
pointing  out  how  losses  are  to  be  paid  and  adjusted,  giving 
the  company  the  right,  if  they  please,  to  reinstate,  and  also 
the  right  to  require  a settlement  by  reference  to  arbitration. 

I cannot  but  regard  it  as  distinct  from  the  other  pro- 
visions of  this  elaborate  policy,  designed  to  shield  the 
company  from  misstatements,  or  untrue  or  erroneous  or 
inaccurate  representations,  on  which  their  acceptance  of  the 
risk  was  based. 

A settlement  effected  as  it  were  amicably,  without  suit, 
and  the  true  value  found  on  investigation  to  be  less  than 
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the  value  originally  represented,  might  be  naturally  agreed 
to  be  subject  to  a provision  of  this  character. 

I am  unable  to  see  how  its  provision,  in  the  position  in 
which  it  is  to  be  found,  is  to  warrant  me  in  holding  it  to 
constitute  the  entire  contract  between  the  parties  on  the 
whole  subject  of  value  or  of  representation  as  to  value. 

The  question  here  is,  I think,  unembarrassed  by  any 
technical  difficulty  as  to  warranty.  It  is  a matter  of 
pleading — a statement  of  the  erroneous  representation  of  a 
fact  material  to  the  risk,  part  of  the  basis  of  the  whole 
contract. 

The  plaintiff  by  a simple  traverse  of  the  plea  could  bring 
up  the  whole  question  of  warranty,  or  no  warranty,  wrong- 
ful intention,  or  honest  mistake,  in  a matter  involving  a 
wihe  difference  of  opinion. 

I feel  bound  to  agree  with  the  judgment  of  my  brother 
Wilson  in  its  result. 

G Wynne,  J. — The  provision  set  out  in  the  replication,  ex- 
tracted from  the  sixteenth  condition  endorsed  on  the  policy, 
namely : “ In  case  of  loss,  if  the  property  insured  be  found 
by  arbitration  or  otherwise  to  have  been  overvalued  in  the 
survey  and  description  on  which  this  policy  is  founded,  the 
company  shall  be  held  liable  only,  although  there  may  have 
Teen  no  fraud,  for  such  proportion  of  the  actual  value  as  the 
amount  insured  bears  to  the  value  given  in  the  application 
for  the  insurance  effected  by  this  policy,”  must,  in  my 
judgment,  be  construed  to  apply  to  every  case  of  overvalua- 
tion of  the  property  insured. 

To  apply  it  only  to  cases  in  which  the  defendants  of 
their  own  free  wil!  and  ex  gratia  are  willing  to  waive 
what  is  called  a forfeiture  already  incurred,  would,  in  my 
judgment,  be  insensible. 

There  would  be  no  object  in  inserting  a clause  in  the 
policy  professing  to  make  provision  to  regulate  the  liability 
of  the  defendants  in  a given  case  in  which,  as  is  contended, 
no  liability  at  all  had  been  incurred.  There  would  be  no 
object  in  inserting  a clause  for  the  protection  of  the  defen- 
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ants  in  cases  in  which  they  required  no  protection,  and  in 
which  any  sum,  if  any  they  should  pay,  would  be  paid 
wholly  ex  gratid,  and  not  because  of  their  being  liable  to 
pay  any  amount  whatever. 

The  object  of  the  provision  appears  to  me  to  be  to  define 
the  extent  of  the  liability  of  the  defendants,  where  over- 
valuation in  the  application  takes  place.  Such  is  the  sense 
in  which,  in  my  judgment,  a prudent  and  reasonable  man 
insuring  with  the  company  would  understand  the  clause. 

The  contention  of  the  defendants  is,  that  on  the  first  and 
second  conditions,  endorsed  upon  and  made  part  of  the 
policy,  and  set  out  in  the  pleadings,  there  is  in  effect  a war- 
ranty that  the  property  is,  at  the  time  of  the  application 
being  made,  of  the  value  stated  in  the  application ; and  that 
if  there  be  any  error,  whether  intentional  or  unintentional, 
in  that  statement  of  value,  the  policy  is  avoided,  so  that, 
although  the  difference  between  the  real  value  and  the 
stated  value  should  be  no  greater  than  $1  in  $4,000 
however  unintentional  this  may  be,  the  policy  must  be 
avoided. 

If  this  be  clearly  and  unequivocally  expressed,  however 
harsh  such  a construction  may  appear,  we  must,  no  doubt, 
give  effect  to  it ; but  if  there  be  any  ambiguity  in  the  ex- 
pression to  which  such  a construction  is  attributed,  we 
should  read  the  instrument  in  a sense  which,  avoiding 
such  a construction,  will  be  favourable  to  the  person  effect- 
ing the  insurance. 

It  is  to  be  observed  that  the  words  " value”  or  “ over- 
value,” or  any  equivalent  expression,  is  not  made  use  of  in 
the  first  or  second  conditions.  The  only  place  where  over- 
value is  referred  to  is,  in  the  sixteenth  condition,  already 
quoted. 

Now,  what  the  “value,”  or  the  present  cash  value  of  a 
house  proposed  to  be  insured  may  be,  is,  in  my  judgment, 
more  properly  speaking,  a matter  of  opinion  than  of  fact. 

It  is  a question  upon  which,  (unless  some  definite  rule 
be  agreed  upon  for  determining  value,)  no  two  opinions 
will  perhaps  agree,  and  it  is  not  unnatural  that  the  owner’s- 
opinion  should  rule  higher  than  that  of  any  other  person. 
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It  is  not,  therefore,  in  my  judgment,  accurately  speaking, 
a matter  capable  of  being  warranted  as  an  existing  fact. 

In  Riach  v.  Niagara  District  Mutual  Ins.  Co.,  21 
C.  P.  464,  I expressed  my  opinon  to  be  that  statements 
of  value  are  not  to  be  regarded  in  the  same  way 
as  statements  as  to  title,  or  as  to  the  existence  of  a par- 
ticular fact,  matter,  or  thing — as,  for  example,  a statement 
that  a house  proposed  to  be  insured  is  roofed  with  galvan- 
ized iron  laid  over  a bed  of  mortar,  when  in  fact  the  roof 
consists  of  gravel  laid  in  a bed  of  tar. 

There  it  was  provided  by  a condition  in  the  policy,  that 
the  application  for  insurance  should  be  taken  to  be  and 
should  be  read  as  part  of  the  policy,  and  that  any  misrep- 
resentation in  the  answers  given  to  the  several  queries  in 
the  application  should  avoid  the  policy.  One  of  these 
queries  was,  as  to  the  present  estimated  cash  value  of  the 
property  proposed  to  be  insured,  which  the  applicant  set 
down  at  $5,800,  whereas  the  jury  found  it  did  not  exceed 
$3,500. 

We  held  that  there  was  no  warranty  involved  in  this 
statement,  and  that,  to  avoid  the  policy  upon  that  ground, 
it  was  necessary  that  the  jury  should  find  that  the  over- 
valuation was  made  knowingly  by  the-  applicant — that  in 
fact  it  was  necessary  that  the  misrepresentation  should 
have  been  fraudulent  to  avoid  the  policy.  The  question 
there  arose  upon  evidence.  Here  it  arises  upon  pleading. 
But  if  that  decision  be  correct,  then  it  seems  to  follow  con- 
clusively that,  if  the  scienter,  which  constituted  the  fraud 
in  that  case,  which,  upon  being  proved  to  the  satisfaction 
of  a jury,  would  avoid  the  policy,  be  not  alleged  in  a plea, 
the  plea  will  be  defective  on  demurrer;  for  nothing  is 
material  as  evidence  which  in  pleading  is  not  alleged. 

Now,  bearing  in  mind  the  fact  that  the  terms  *•  value”  or 
“overvalue”  or  other  equivalents  are  not  mentioned  in  the 
first  and  second  conditions,  and  that  there  is  a condition 
specially  providing  for  the  case  of  overvaluation,  it  seems 
to  me  to  be  but  reasonable  to  hold  that  this  latter  condition 
is  the  one  which  the  defendants  intended  should  govern  in 
59 — vol.  xxv  c.p. 
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all  cases  of  overvaluation.  There  seems  to  me  to  be  mani- 
fest inconsistency  in  the  defendants  now  appealing  to  the 
■first  and  second  conditions,  where  no  mention  of  overvalua- 
tion occurs,  as  sufficient  to  avoid  the  policy  absolutely  for 
any  the  slightest  and  most  unintentional  difference  between 
the  stated  value  and  the  actual,  while  the  condition  which 
does  provide  for  cases  of  overvaluation  provides  merely  for  a 
proportional  reduction  of  the  amount  insured  in  all  cases, 
whether  fraudulent  or  otherwise. 

The  defendants  surely  will  have  no  reason  to  complain 
if  we  should  be  critical  in  construing  their  conditions  so  as 
to  avoid  this  inconsistency.  But,  after  the  most  patient 
consideration  I have  been  able  to  give  to  these  conditions, 
I think  that  the  natural  construction  of  the  language  used 
leads  to  the  conclusion  that  the  first  and  second  conditions 
relate,  not  to  value  or  overvalue  at  all,  but  to  those  mis- 
statements only  in  matters  of  fact  which  affect  the  nature 
and  extent  of  the  risk,  understanding  this  term  “ risk,”  in 
its  ordinary  acceptation,  namely,  the  hazard  or  liability  of 
the  subject  of  insurance  to  loss  or  damage  from  the  peril 
insured  against.  * ^ 

The  first  condition  briefly  stated  is  : This  policy  is  issued 
upon  the  faith  of  the  statements,  (in  the  application  made 
by  the  assured,  and  in  the  plan),  shewing  the  situation  of 
the  property  to  be  insured,  and  of  all  buildings  or  combus- 
tible materials  within  at  least  100  feet,  being  in  all  respects 
correct  and  true. 

Now  here  it  seems  to  be  expressed  as  plain  as  words 
can  make  it,  that  what  is  pointed  at  here  as  required  to  be 
correct  and  true,  are  the  statements  shewing  the  situation 
of  the  property  to  be  insured  and  all  contiguous  combus- 
tible materials.  The  word  “ containing”  in  the  following 
sentence  is  coupled  by  the  copulative  “ and”  to  the  word 
“ being,”  so  that  these  two  participles  are  thus  united  with 
the  same  subject.  The  policy  then  is  said  to  be  issued  upon 
the  faith  of  the  statement,  “ shewing  the  situation  of  the 
property  to  be  insured,  and  of  all  buildings  or  combustible 
materials  within  at  least  100  feet  of  it,  being  in  all  respects 
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.accurate  and  true,  and  containing  all  the  information  and 
particulars  which  are  by  the  form  of  application  or  other- 
wise by  the  company  required,  to  be  furnished,  or  'which 
ought  to  be  furnished  to  the  company  in  order  to  enable 
them  and  their  agent  in  Canada  to  form  an  accurate  and 
sound  opinion  as  to  the  nature  and  extent  of  the  risk. 

Under  this  branch  of  the  sentence  following  the  word 
<e  containing,”  would  come  all  information  as  to  the  purpose 
for  which  the  building  proposed  to  be  insured  was  itself 
used,  namely,  whether  in  an  hazardous  or  extra  hazardous 
trade  or  manufacture. 

This  condition,  I confess,  appears  to  me  to  point  very 
plainly  to  some  thing  very  different  from  the  value  of  the 
property  proposed  for  insurance,  and  in  a most  marked 
manner  to  declare,  as  it  were,  that  what  the  applicant’s 
attention  in  supplying  the  information  required  should  be 
directed  to,  is  to  give  all  the  information  in  his  power  as 
to  the  liability  of  the  property  proposed  for  insurance  to  loss 
•or  damage  from  fire,  by  reason  of  contiguity  to  neighbour- 
ing combustible  materials,  or  by  reason  of  the  hazardous 
nature  of  the  business  carried  on,  as  well  in  the  house  pro- 
posed to  be  insured  as  in  the  contiguous  buildings,  and  all 
such  like  information,  so  as  to  enable  the  defendants  to 
form  a sound  opinion  as  to  the  chance  df  the  insured  pro- 
perty suffering  damage  from  fire. 

Then  the  second  condition,  upon  principle,  as  it  appears 
to  me,  is  to  be  construed  as  pointing  out  merely  the  conse- 
quence of  non-compliance  with  the  terms  of  the  first 
condition,  and  will  read  thus  : “And  if  in.  such  application, 
description,  or  plan,  or”  (and  these  words  following,  by  the 
manner  of  their  being  connected  with  the  preceding,  seem 
to  me  to  throw  further  light  upon  what  was  meant  by  the 
term  “ risk,”  as  used  in  the  first  condition),  “or  in  any  written 
notice  to  the  company  respecting  any  change  in  the  nature  of 
the  risk,&c.,”  these  latter  words  can  have  no  relation  to  value, 
but  they  contemplate  something  taking  place  which  would 
make  a change  in  the  nature  of  the  risk  spoken  of  in  the 
first  condition — namely,  in  the  liability  of  the  insured  pro- 
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perty  to  loss  or  damage  from  fire— indicating  that  this  is  the 
sense  in  which  the  term  risk  had  been  used),  there  be  any 
untrue,  erroneous,  or  inaccurate  representation,  whether 
such  statement  be  intentional  or  not,  or  if  the  assured’s 
interest  in  or  title  to  the  property  proposed  to  be  insured 
is  not  in  all  respects  as  stated  in  the  application,  then  the 
the  policy  shall  be  absolutely  void. 

Taking  the  two  conditions  together,  their  construction, 
as  it  seems  to  me,  is,  that  if  there  be  any  untrue,  erroneous, 
or  inaccurate  statement  as  to  the  situation  of  the  property 
proposed  to  be  insured,  whether  relatively  to  neighbouring 
combustible  materials,  or  in  the  nature  of  the  employment 
for  which  the  insured  property  or  the  neighbouring  build- 
ings may  be  used,  or  in  any  like  matter  which,  as  having  an 
effect  upon  the  nature  and  extent  of  the  risk  of  loss  or 
damage  by  fire  occurring  to  the  property,  ought  to  be 
communicated  to  the  company  for  the  purpose  of  enabling 
them  to  form  a sound  opinion  of  the  nature  and  extent  of 
such  risk,  or  if  the  applicant’s  title  to  the  property  be  un- 
truly stated,  the  policy  shall  be  avoided. 

The  value  of  the  property  at  the  time  of  insurance  is  a 
matter  which  there  is  no  doubt  it  is  important  for  under- 
writers to  know  in  order  to  enable  them  to  determine  to 
what  amount  they  shall  insure  ; but  whether  or  not  infor- 
mation as  to  the  value  set  upon  his  property  by  an  applicant 
is  or  not  material,  will  depend  upon  the  mode  in  which  the 
underwriters  may  conduct  their  business.  Some  may 
make  it  a rule  always  to  have  the  property  valued  by  a 
valuator  of  their  own,  and  to  take  no  more  than  two-thirds 
or  one-half  of  that  value ; others  may  again,  as  I think 
this  company  has  done,  protect  theirfselves  by  making  it 
cease  to  be  an  object  for  an  applicant  to  state  an  over- 
value, by  providing  that,  in  every  case  of  overvalue, 
whether  it  be  unintentional  or  not,  the  amount  of  the  in- 
surance shall  be  reduced  so  as  to  bear  to  the  actual  value 
the  same  proportion  which  the  company  agreed  to  take,, 
assuming  the  value  to  be  that  represented  in  the  applica- 
tion. The  words  of  the  sixteenth  condition  on  the  policy 
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are  in  effect : “ If  the  property  have  been  overvalued  in  the 
survey  or  description  upon  which  the  policy  is  founded, 
the  company  shall  be  held  liable  only  for  such  proportion 
of  the  actual  value  as  the  amount  insured  bears  to  the 
value  given  in  the  application,  although  there  may  have 
been  no  fraud.” 

So  that  in  no  case,  no  not  even  though  there  may  have 
been  no  fraud,  shall  the  company  be  held  liable  for  more 
than  this  proportion;  whether  the  misstatement  as  to  value 
was  intentional  or  not,  fraudulent  or  not,  shall  not  be  in- 
quired into  ; in  every  case  wherein  overvaluation  occurs, 
this  reduction  shall  take  place. 

I confess  it  does  appear  to  me  to  be  more  consistent 
with  plain  common  sense,  and  with  a correct  appreciation 
of  the  language  used,  to  hold  that  this  sixteenth  condition 
is  the  only  one  which  relates  to  over  valuation,,  and  that  the 
first  and  second  conditions  have  relation  to  wholly  distinct 
matters,  than  to  hold  that,  notwithstanding  this  sixteenth 
condition,  a policy  is  wholly  avoided  under  the  first  and 
second,  if  by  a mere  accident,  without  any  intention,  an 
applicant  sets  down  the  value  of  his  property  proposed  for 
insurance  in  his  application  at  a higher  value  by  Si  in 
S4,000,  than  its  actual  value,  which  I take  to  be  the  plain 
result  of  the  defendants’  contention  in  this  case  prevailing. 

In  my  opinion,  therefore,  judgment  should  be  for  the 
plaintiff  upon  this  demurrer. 

Galt,  J.,  concurred  with  Hagarty,  C.  J. 

Judgment  for  defendants  (a). 


(a)  This  case  has  since  been  reversed  on  appeal. 
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Shannon  v.  The  Hastings  Mutual  Fire  Insurance 
Company. 


Policy  of  insurance — Conditions — Distance  of  contiguous  buildings — Over - 
valuation — Pleading. 

The  application  for  an  insurance,  which  was  made  part  of  the  policy, 
provided  that  any  erroneous  representation  therein,  or  omission  to 
make  known  any  fact  material  to  the  risk,  should  avoid  the  policy. 

To  a plea  that  the  plaintiff  by  his  application  represented  that  there  was 
no  building  within  100  feet  from  that  containing  the  property  insured, 
which  representation  was  material  to  the  risk,  the  plaintiff  replied-  that 
he  affected  the  insurance  with  one  M.,  an  agent  of  defendants  having- 
authority  to  solicit,  make  out,  and  forward  applications,  to  deliver 
policies  when  returned,  and  to  collect  and  transmit  premiums  : that  M.. 
personally  inspected  the  property  insured,  and  knew  its  position  and 
distance  from  other  buildings  : that  the  application  was  filled  up  with 
his  knowledge  and  approbation,  and  transmitted  by  him  to  the  defen- 
dants, who  made  no  objection  ; and  that  there  was  no  fraud  on  the 
plaintiff’s  part  in  reference  to  said  distance.  Defendants  rejoined  that, 
the  application  was  filled  up  by  the  plaintiff  and  handed  to  M.,  to  be 
forwarded  by  him  to  defendants’  head  office  for  approval  or  rejection 
by  the  proper  officer,  who  as  the  plaintiff  well  knew  was  not  said  M., 
and  that  defendants  believing  the  statements  therein  did  through  said! 
proper  officer  accept  thereof,  and  issued  the  policy. 

Held , that  the  rejoinder  was  clearly  a good  answer  to  the  replication,  for 
that  the  fact  of  the  misrepresentation  being  known  to  M.,  as  well  as  to- 
the  plaintiff  could  not,  under  the  facts  stated,  prevent  it  from  forming 
a defence. 

The  tenth  plea  was  that  the  plaintiff  represented  the  property  to  be  of 
much  greater  value  than  it  really  was  to  induce  the  defendants  to  insure 
it  for  $2000,  and  such  representation  was  of  a fact  material  to  the  risk, 
by  reason  whereof  the  defendants,  according  to  the  terms  of  the  policy 
and  the  law  in  that  behalf,  are  not  liable  upon  said  policy. 

The  plaintiff  replied  that  the  insurance  was  effected  through  M.,  having 
authority,  &c.,  (as  in  the  former  plea) : that  M.  personally  inspected? 
the  property  and  was  aware  of  its  value,  and  before  and  after  such 
inspection  solicited  the  plaintiff  to  insure  it  to  the  amount  mentioned 
in  the  policy  ; and  that  there  was  no  fraudulent  misrepresentation  on 
the  plaintiff’s  part  as  to  the  value  of  said  property. 

Defendants  rejoined  that  the  application  was  handed  by  the  plaintiff  to 
M.  to  be  forwarded  by  him  to  the  defendants’  head  office  to  be 
approved,  &c-,  (as  in  the  former  replication),  and  the  plaintiff  well 
knew  that  on  the  representations  in  said  application  the  proper  officer 
would  decide  to  accept  or  reject  the  application,  and  the  defendants- 
believing  such  representations  accepted  the  risk. 

Per  Hagarty,  C.  J. — The  rejoinder  was  clearly  good. 

Per  Gwynne,  J. — The  tenth  plea  was  in  substance  a plea  of  fraudulent 
misrepresentation,  and  the  replication  must  be  considered  as  setting  up 
matter  of  evidence  from  which  the  denial  of  fraud  was  stated  as  an. 
inference,  but  which  did  not  displace  the  charge  of  fraud,  and  it  was 
therefore  bad. 
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Declaration  on  a fire  insurance  policy,  dated  13th  May, 
1874,  for  $2,000  on  fixed  and  movable  machinery,  con- 
tained in  a frame  grist  mill,  averring  a total  destruction  by 
fire,  and  performance  of  conditions  precedent,  entitling 
the  plaintiff  to  recover  the  amount  of  the  policy. 

Seventh  plea : that  it  was  provided  in  said  policy  that 
the  application  for  said  insurance  should  form  part  of  and 
be  read  and  construed  as  part  and  portion  of  the  said 
policy,  and  that  if  the  plaintiff  should  in  said  application 
make  any  erroneous  representation,  or  omit  to  make 
known  any  fact  material  to  the  said  risk,  then,  and  in 
every  such  case,  the  said  policy  should  be  void.  And  the 
defendants  allege  that  the  plaintiff  in  and  by  said  applica- 
tion erroneously  represented  to  the  said  company  that 
there  was  no  building  within  a distance  of  100  feet  from  the 
said  building  containing  the  property  insured,  which  re- 
presentation was  material  to  the  said  risk. 

Tenth  plea  : that  the  plaintiff  represented  the  said  pro- 
perty to  be  of  much  greater  value  than  it  was,  to  induce 
the  defendants  to  insure  the  same  to  the  extent  of  $2,000 ; 
and  such  representation  was  of  a fact  material  to  the  said 
risk,  by  reason  whereof  the  defendants,  according  to  the 
terms  of  the  said  policy,  and  the  law  in  that  behalf,  are 
not  liable  upon  the  said  policy. 

Second  replication  to  the  seventh  plea  : that  the  insu- 
rance referred  to  in  the  pleadings  herein  was  effected  by 
the  plaintiff  with  the  defendants  through  one  Charles 
Morris,  an  agent  of  the  defendants,  having  authority  to 
solicit,  make  out,  and  forward  applications,  to  deliver 
policies  when  returned,  and  to  collect  and  transmit  pre- 
miums : that  the  said  agent  personally  inspected  the 
property  insured,  and  was  fully  aware  of  the  position  of 
the  building  containing  the  same,  and  of  the  distance  of 
said  building  from  other  buildings ; and  the  application 
referred  to  in  said  plea  was  filled  up  with  the  knowledge 
and  approbation  of  the  said  agent,  and  transmitted  by  him 
to  the  defendants,  and  neither  they,  nor  their  said  agents. 
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raised  any  objection  to  the  contingency  of  said  other  build- 
ings, or  notified  the  plaintiff  that  his  policy  was  affected 
thereby;  and  that  there  was  no  fraud  or  fraudulent  misrepre- 
sentation on  the  plaintiff’s  part  in  reference  to  the  distance 
of  other  buildings  from  the  said  building  containing  the 
property  insured. 

Fifth  replication  to  the  tenth  plea  : that  the  insurance 
referred  to  in  the  pleadings  herein  was  effected  by  the 
plaintiff  with  the  defendants  through  one  Charles  Morris, 
an  agent  of  the  defendants,  having  authority  so  solicit, 
make  out,  and  forward  applications,  to  deliver  policies 
when  returned,  and  to  collect  and  transmit  premiums : 
that  the  said  agent  personally  inspected  the  property 
insured,  and  was  fully  aware  of  the  character  and  value  of 
the  same,  and  before  and  after  such  inspection  solicited 
and  induced  the  plaintiff  to  insure  the  same  to  the  amount 
mentioned  in  said  policy ; and  that  there  was  no  fraudu- 
lent misrepresentation  on  the  plaintiff’s  part  as  to  the 
value  of  said  property. 

Second  rejoinder,  to  the  second  replication  : that  the  said 
application  for  insurance  to  the  defendants  was  in  writing, 
and  was  made  out  and  signed  by  the  plaintiff*  and  by  him 
handed  to  the  said  Charles  Morris  for  the  purpose  of  being 
and  to  be  by  him  forwarded  to  the  defendants’  head  office 
in  Belleville,  for  approval  or  rejection  by  the  proper  officer, 
(who  was  not,  as  the  plaintiff  well  knew,  the  said  Charles 
Morris),  and  the  defendants,  believing  the  statements  con- 
tained in  and  representations  made  by  said  application  to 
be  true  and  a full  statement  of  the  risk,  did,  through  said 
proper  officer,  accept  and  approve  of  the  said  application 
.and  enter  into  the  said  contract  of  insurance. 

Third  rejoinder,  to  the  fifth  replication:  that  the  plain  tiff 
himself  signed  and  made  out  the  said  application  of  or  for 
insurance,  and  handed  it  to  the  said  Charles  Morris  for  the 
express  purpose  of  having  it  by  him  forwarded  to  the  de- 
fendants’ head  office  at  Belleville,  for  inspection  and  ap- 
proval or  rejection  by  the  defendants’  proper  officer  there, 
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which  officer  was  not,  as  the  plaintiff  well  knew,  the  said 
Charles  Morris ; and  the  plaintiff  well  knew  that  the  re- 
presentations made  in  the  said  application  would  be  the 
representations  upon  which  the  said  officer  would  decide  to 
accept  or  reject  the  said  application ; and  the  defendants 
believing  such  representations  to  be  true,  did  thereupon 
accept  the  said  risk. 

To  these  rejoinders  the  plaintiff  demurred,  on  the  grounds: 
that  they  purport  to  answer  the  plaintiff’s  replications 
herein,  but  are  no  answer  to  the  same,  inasmuch  as 
the  said  replications  affect  the  defendants  with  notice  of 
certain  facts  mentioned  therein,  through  their  agent  one 
Charles  Morris,  and  the  said  rejoinders  neither  traverse 
nor  confess  and  avoid  the  facts  constituting  such  notice, 
nor  otherwise  answer  the  statements  in  said  replications. 

The  defendants  also  took  the  following  exceptions  to  the 
second  replication  to  the  seventh  plea,  and  to  the  fifth  re- 
plication to  the  tenth  plea:  1.  That  the  said  replications 

are  no  answer  to  the  pleas  to  which  they  are  pleaded.  2. 
That  the  said  replications  admit  all  the  facts  narrated  in  the 
said  pleas  and  confess  them,  but  do  not  avoid  them.  3.  That 
the  erroneous  representation  in  the  said  pleas  mentioned 
was,  as  is  alleged,  a material  one  for  the  company  to  know, 
and  whether  fraudulently  made  or  not,  or  erroneously 
made  with  the  knowledge  of  the  local  agent,  could  not  in 
law  make  any  difference,  and  could  not  relieve  the  appli- 
cant from  the  effect  of  his  misrepresentations.  4.  That  it 
is  not  alleged  that  the  local  agent,  Charles  Morris,  com- 
municated to  the  company  his  alleged  knowledge  that  the 
misrepresentation  of  fact  was  known  to  him,  nor  that  the 
company  knew  the  representations  to  be  untrue.  5.  That 
the  knowledge  of  the  local  agent  of  the  facts  and  misre- 
presentations in  the  pleadings  mentioned,  is  not  in  law  the 
knowledge  of  the  company.  6.  That  it  appears  the  appli- 
cant knew  the  said  Charles  Morris  had  only  “ interim  ” 
powers,  and  had  no  power  to  bind  the  company  by  seal, 
only  issuing  a policy ; and  that  the  said  application  and  the 
60 — VOL.  xxv  C.P. 
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representation  therein  made  would  be  the  basis  of  the  con- 
tract, if  entered  into  with  the  plaintiffs. 

The  defendants  also  took  the  further  exceptions  to  the 
fifth  replication  to  the  tenth  plea : that  the  soliciting  of  a 
risk  by  a local  agent  does  not  in  law  excuse  an  applicant 
from  making  correct  representations  to  the  company,  nor 
justify  him  in  making  false  and  erroneous  representations. 

May  25th,  1875.  F.  Osier  for  the  plaintiff. 

McCarthy , Q.  C.,  contra. 

The  arguments  and  cases  cited  were  the  same  as  before 
the  fuli  Court. 

June  19th,  1875.  Galt,  J. — The  questions  raised  by  the 
within  pleadings  are  whether  the  fact  that  the  agent  knew 
that  the  statements  made  by  the  insured,  as  to  the  position 
of  the  premises  and  the  nature  of  the  stock,  were  untrue, 
relieves  the  plaintiff  from  all  responsibility,  and  enables  him 
to  recover  on  a policy  granted  on  the  faith  of  those  repre- 
sentations, and  which  contains  an  express  provision  that  if 
the  statements  are  erroneously  made  the  policy  shall  be 
void. 

In  my  opinion,  the  insured  is  bound  by  the  representa- 
tions made  by  him,  and  if  they  are  untrue  he  cannot 
recover. 

This  case  differs  widely  from  the  case  of  Wyld  v.  Lon- 
don, Liverpool,  and  Globe  Ins.  Co.,  33  U.  C.  R.  284. 

In  that  case  the  insured  had  expressly  informed  the 
agent  of  the  true  state  of  the  premises  in  which  the  goods,, 
the  subject  of  the  insurance,  were  stored,  and  of  their  po- 
sition, and  had  also  paid  an  increased  premium,  and  it  was 
the  mistake  of  the  agent  in  not  communicating  those  par- 
ticulars to  the  head  office  that  occasioned  the  mistake  in. 
the  policy,  which  prevented  the  plaintiff  from  recovering 
at  law  in  an  action  on  the  policy,  and  which  induced  th& 
Court  of  Chancery  to  decree  in  favour  of  the  plaintiff. 

In  this  case  it  is  admitted  that  the  representations  made- 
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in  the  application  are  untrue,  but  it  is  said,  not  that  the 
plaintiff  had  truly  stated  them  to  the  agent,  but  that  the 
agent  himself  knew  them  to  be  untrue,  or  rather  that  he 
had  the  means  of  knowing  this  fact,  and  therefore  that 
the  defendants  should  be  affected  with  knowledge  of  the 
fact. 

If  this  doctrine  were  to  prevail  to  the  extent  contended 
for  in  this  case,  particularly  in  the  replication  to  the 
tenth  plea,  it  would  necessitate  a strict  examination  on 
the  part  of  an  insurance  company  into  the  details  of  every 
case  in  which  an  application  was  made  for  insurance,  and 
would  relieve  the  assured  from  all  responsibility  in  making 
representations  which  he  knew  were  not  in  accordance 
with  the  truth. 

The  judgment  will,  therefore,  be  for  the  defendants  on 
the  exceptions  taken  to  the  replications  of  the  plaintiff 
to  the  seventh  and  tenth  pleas  of  the  defendants. 

Judgment  for  defendants. 


From  this  judgment  the  plaintiff  appealed  to  the  full 
Court. 

In  Michaelmas  term,  November  20th,  1875,  the  demur- 
rer was  argued. 

McCarthy , Q.  C.,  for  the  plaintiff.  As  to  the  question 
of  distance,  it  is  admitted  by  the  defendants  that  Morris 
was  their  agent  and  was  such  for  the  purpose  of  making 
the  inspection;  and  that  he  had  knowledge  of  the  true  dis- 
tance. The  knowledge  of  the  agent  is  that  of  the  com- 
pany. Not  only  must  there  be  knowledge  on  the  part  of 
the  insured,  but  ignorance  on  the  part  of  the  company  : 
Foley  v.  Tabor,  2 F.  & F.  663,  672  ; Pimm  v.  Leivis,  2 F.  & 
F.  778  ; Davis  v.  Scottish  Provincial  Ins.  Co.,  16  C.  P.  176. 
The  agent  employed  to  take  risks  must  use  due  diligence  : 
Supple  v.  Cann,  9 Ir.  C.  L.  R.  1 ; Armstrong  v.  Turquand, 
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9 Ir.  C.  L.  R.  32.  As  to  the  fact  being  material,  the  parties 
at  the  time  of  the  insurance  choose  to  treat  it  as  immate- 
rial. It  was  merely  a representation  made  with  the  agent’s 
knowledge,  and  without  any  fraudulent  intent,  and 
the  company  cannot  take  advantage  of  it.  The  fault 
was  that  of  the  agent,  and  therefore  the  company  must 
suffer : Wylcl  v.  London  and  Liverpool  Ins.  Co.,  33  TJ.  C. 
R.  284,  21  Grant  458  ; Foivkes  v.  Manchester  and  London 
Assurance  Association,  3 B.  & S.  917 ; Campbell  v.  Na- 
tional Life  Ins.  Co.,  24  C.  P. ; Patterson  v.  Royal  Ins.  Co., 
14  Grant  169  ; Penley  v.  Beacon  Assurance  Co.,  7 Grant 
130 ; Wing  v.  Harvey,  5 DeG.  McN.  & G.  265  ; Gladstone 
v.  King,  1 M.  & S.  37.  Even  if  it  be  necessary  to  reform 
the  contract,  the  Court  now  has  the  power  to  do  so  under 
Administration  of  Justice  Act,  and  the  rule  laid  down  in 
Crawford  v.  Western  Assurance  Co.,  23  C.  P.  365,  does  not 
apply.  Then,  as  to  value,  it  is  not  set  up  as  a warranty) 
but  merely  as  a misrepresentation.  It  must  always  be  a 
matter  of  belief,  and  when  it  is  shewn  that  this  represen- 
tation is  made  bond  fide  that  is  all  that  is  required. 

Dickson  (of  Belleville)  contra.  In  order  to  give  effect  to 
the  plaintiff’s  contention,  a new  contract  must  be  constituted 
between  the  parties.  The  plaintiff  knew  that  the  agent 
had  no  authority  to  enter  into  the  contract,  but  that  it 
was  to  be  done  at  the  head  office.  It  is  not  averred  that 
the  agent  communicated  the  knowledge  acquired  by  him  to 
the  company,  and  therefore  his  knowledge  cannot  affect  the 
company.  If  any  one  must  suffer  the  plaintiff  certainly 
should  do  so,  as  he  having  all  the  means  of  knowledge, 
chooses  to  make  a false  statement  to  the  company,  upon 
which  they  act  and  are  thereby  misled. 

January  8th,  1876.  Hagarty,  C.  J. — I first  consider 
the  objection  as  to  the  distance  of  the  buildings. 

It  is  part  of  the  contract  that  any  erroneous  misrepre- 
sentation or  omission  to  make  known  any  fact  material  to 
the  risk,  shall  avoid  the  policy.  It  is  alleged  that  the 
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plaintiff  erroneously  represented  that  there  was  no  build- 
ing within  a distance  of  100  feet,  being  a representation 
material  to  the  risk  ; and  further,  that  the  plaintiff  omitted 
to  state  the  material  fact  that  there  was  another  building 
within  60  feet. 

To  this  the  plaintiff  replies  that  the  insurance  was  effect- 
ed through  one  Morris,  an  agent  of  the  defendants,  having 
authority  to  solicit,  make  out,  and  forward  applications, 
and  to  deliver  policies  when  returned,  and  to  collect  and 
transmit  premiums  : that  Morris  personally  inspected  the 
property  insured,  and  was  fully  aware  of  the  position  of 
the  building,  and  of  the  distance  of  same  from  other  build- 
ings ; and  the  application  was  filled  up  with  his  know- 
ledge and  approbation,  and  transmitted  by  him  to  the  de- 
fendants, and  neither  they  or  he  raised  any  objections  or 
notified  the  plaintiff  that  his  policy  was  thereby  affected, 
and  that  there  was  no  fraud  or  fraudulent  representation  on 
the  plaintiff’s  part  in  reference  to  the  distance,  &c. 

To  this  the  defendants  rejoin,  that  the  plaintiff’s  applica- 
tion was  in  writing,  made  out  and  signed  by  him,  and 
handed  by  him  to  Morris,  for  the  purpose  of  being  for- 
warded by  him  to  the  defendants’  head  office,  at  Belleville, 
for  approval  or  rejection  by  the  proper  officer,  who,  to  the 
plaintiff’s  knowledge,  was  not  Morris  ; and  that  the  defend- 
ants, believing  the  statements  therein  to  be  true  and  to  be 
a full  statement  of  the  risk,  accepted  the  risk,  &c. 

On  these  pleadings,  it  seems  clearly  admitted,  that 
a material  misrepresentation  was  made.  Its  effect  is 
sought  to  be  avoided  by  stating  that,  though  the  plaintiff 
made  this  false  statement  in  his  own  writing,  and  was 
quite  aware  that  it  was  to  be  sent  up  by  Morris  to  the 
head  office  for  acceptance  or  rejection,  and  that  the  misre- 
presentation was  material  to  the  risk,  yet,  as  Morris  knewr 
it  was  erroneous,  and  did  not  object,  the  defendants  can- 
not now  raise  objection. 

There  is  no  allegation  whatever  or  suggestion  that 
Morris  caused  him  or  induced  him  to  make  this  wrong 
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statement,  or  that  Morris  in  any  way  misled  him,  or 
told  him  that  it  was  unimportant,  or  that  he  himself  was 
unaware  of  its  importance. 

But  it  stands  nakedly,  that  the  plaintiff  made  a wholly 
wrong  written  statement  on  a most  material  matter  ; but, 
as  Morris  knew  it  was  wrong,  it  was  unimportant. 

The  pleadings  shew  fully  that  the  plaintiff  knew  it  was 
not  Morris’s  opinion  or  judgment  that  was  to  pass  on  his 
proposal  to  insure  : that  the  acceptance  or  refusal  rested 
elsewhere ; yet  he  fully  admits  his  own  wrong,  and  in  no 
way  attempts  to  state  why  he  misstated  it. 

It  may  be  put  thus  : — as  if  a plaintiff  says,  “ I knew  it 
was  most  material  for  you  to  know  whether  I proposed  to 
insure  a stone  or  wooden  building.  I knew  the  proposal 
would  be  sent  by  Morris  to  your  head  office  to  approve  or 
reject.  I wrote  down  myself  in  the  document,  that  I knew 
would  be  laid  before  you,  that  it  was  a stone  building, 
when  it  really  was  a wooden  building,  but  Morris  knew 
that  though  I said  it  was  stone,  it  was  only  wooden.” 

.1  am  quite  unable  to  follow  the  reasoning  that  insists  on 
this  being  a proceeding  that  a Court  of  justice  will  pro- 
nounce binding  upon  a company,  or  impute  to  them  that 
they  accepted  the  risk  with  knowledge  of  the  truth,  be- 
cause it  was  known  to  Morris. 

If  the  plaintiff  really  has  a right  to  hold  the  defendants 
bound  under  such  circumstances,  I think  he  must  state  his 
case  in  a very  different  way. 

If  deceived  by  anything  said  by  the  local  agent,  or  even 
thrown  off  his  guard  or  induced  to  think  that  a false  state- 
ment was  just  as  good  as  a true  statement,  he  should  say 
so  in  his  pleading. 

As  he  states  it,  it  is  difficult,  if  not  impossible,  to  read 
his  statement  as  not  shewing  a voluntary  uniting  with 
Morris  to  mislead  the  latter’s  principals.  The  protestation 
of  the  absence  of  fraud  on  his  part  ought  not,  I think,  to 
alter  the  plain  meaning  of  his  admission  as  to  what  was 
actually  done. 
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Had  he  explained  his  conduct  on  the  ground  of  mistake, 
or  on  anything  said  or  done  by  Morris,  then  the  denial  of 
fraud  would  be  both  appropriate  and  important. 

I am  quite  willing  to  judge  this  case  in  full  accordance 
with  the  wholesome  doctrine  laid  down,  both  in  English 
and  American  authorities,  that  the  defendants  must  be 
bound  by  the  acts  of  their  agents : that  as  a company 
they  can  only  act  by  agents ; and  that  knowledge  of  the 
agent  must,  as  a general  rule,  be  held  to  be  the  knowledge 
the  principals. 

But  it  seems  to  me  that  the  plaintiff  in  no  way  brings 
himself  within  any  such  rules. 

His  bald  averment  merely  shews  that  he  and  the  local 
agent  between  them,  for  some  unexplained  reason,  made 
this  wholly  wrong  statement,  to  be  laid  before  the  head 
office.  He  has  no  right,  as  I conceive,  to  ask  any  Court 
to  accept  such  pleading  as  sufficient. 

I do  not  think  it  necessary  to  discuss  the  extent  of 
Morris’s  powers.  His  position  as  an  agent,  “to  solicit, 
make  out,  and  forward  applications,”  is  sharply  defined  by 
the  plaintiff  himself,  and  full  knowledge  is  admitted  that  there 
was  to  be  a reference  to  a higher  and  different  authority. 

I do  not  think  that  the  plaintiff’s  case  is  brought  within 
any  of  the  authorities. 

The  well  known  principle  that  where  it  is  a question  as 
to  which  of  two  innocent  parties  is  to  suffer  by  the  default 
or  misconduct  of  a third,  the  party  who  enabled  such  third 
party  to  injure  or  deceive  the  other  must  be  the  one  to 
suffer,  has,  I think,  no  application  to  this  case. 

The  plaintiff  makes  no  complaint  of  being  deceived  or 
misled  by  Morris ; and  I cannot  read  his  allegations  ex- 
cept in  a light  most  unfavourable  to  his  own  contention. 

I think  he  fails  on  the  pleadings  as  to  the  question  of 
distance. 

We  have  now  to  consider  the  question  of  value. 

The  tenth  plea  states  that  the  plaintiff  represented  the  pro- 
perty to  be  of  much  greater  value  than  it  was,  to  induce 
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the  defendants  to  insure  the  same  to  the  extent  of  $2,000, 
such  ivepresentation  being  of  a fact  material  to  the  risk, 
wherefore  the  policy  became  void,  &c. 

To  this  the  plaintiff  replies,  setting  out,  as  before,  about 
Morris’s  agency ; and  that  Morris  personally  inspected  the 
property  insured,  and  was  fully  aware  of  the  character  and 
value  of  the  same,  and  before  and  after  such  inspection 
solicited  and  induced  the  plaintiff  to  insure  the  same  to  the 
amount  mentioned  in  the  policy;  and  that  there  was  no 
fraudulent  misrepresentation  on  the  plaintiff’s  part  as  to 
the  value  of  said  property. 

To  this  the  defendants  rejoin,  as  already  stated,  as  to  the 
plaintiff  signing  and  making  out  the  application,  and  giving 
it  to  Morris  for  the  express  purpose  of  having  it  by  him  for- 
warded to  the  Belleville  head  office  for  inspection,  approval, 
or  rejection  by  the  defendants’  proper  officer  there,  whom 
the  plaintiff  knew  was  not  Morris,  and  the  plaintiff  well 
knew  that  the  representations  on  which  the  said  officer 
would  decide  to  accept  or  reject  the  application , would  be 
the  representations  in  said  application,  and  the  defendants 
believing  it  to  be  true  did  accept  the  said  risk. 

All  this  the  plaintiff  admits  to  be  true,  but  demurs  to  as 
insufficient  in  law. 

What  I have  already  said  as  to  the  first  branch  of  the 
enquiry  applies,  if  possible,  more  strongly  to  this. 

The  value  is  untruly  represented  to  be  of  a greater 
amount  than  it  really  was.  Morris  is  aware  that  it  is 
falsely  over-valued,  and  takes  from  the  plaintiff  the  false 
statement  written  by  the  plaintiff ; and  Morris,  with  all 
this  knowledge,  solicits  and  induces  the  plaintiff  to  insure 
for  $2,000 ; and  the  false  statement  is  sent  up,  the  plaintiff 
well  knowing  that  the  head  office  would  decide  on  taking 
or  rejecting  the  risk  on  what  was  contained  in  this  writing 
of  the  plaintiff. 

It  does  seem  a most  unmeaning  flourish  to  add,  at  the 
close  of  the  replication,  that  there  was  no  fraudulent  re- 
presentation by  the  plaintiff.  If  he  did  not  mean  fraud, 
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what  did  he  mean  ? He  ought  not,  I think,  to  escape  the 
only  natural  inference  from  the  facts  he  states  by  an  un- 
meaning denial  of  a bad  motive. 

I again  repeat  that  such  a mode  of  averment  ought  not 
to  be  tolerated. 

To  an  ordinary  understanding,  the  matters  stated  by  the 
plaintiff  create,  (in  my  view),  but  the  one  impression,  the 
concoction,  or  at  least  the  utterance,  of  a statement  false 
in  a material  point,  jointly  made  by  the  plaintiff  and  the 
local  agent,  for  the  misleading  of  the  insurers  in  deciding 
on  the  risk. 

I think  parties  must  be  required  to  give  some  rational 
and  coherent  statement  of  the  facts  on  which  they  rely. 

The  allegations  here  convey  no  definite  idea  of  any  state 
of  facts  consistent  with  the  plaintiff’s  claim  to  avoid  the 
consequences  of  an  admitted  misrepresentation. 

I do  not  feel  any  difficulty  as  to  any  question  of  war- 
ranty on  the  point  of  value.  It  is  not  pleaded  here  as  a 
matter  of  a warranty,  but  as  a positive  misrepresentation 
or  false  statement  of  a material  fact. 

As  a question  of  pleading,  I must  hold  the  alleged  mis- 
statement to  be  a mis-statement  of  a fact,  not  of  an  in- 
ference of  law,  or  as  a matter  of  opinion  as  to  value,  and 
the  plaintiff  so  treats  it  in  his  answer  to  it. 

On  the  trial  of  an  issue  in  fact  on  the  plea,  the  question 
of  warranty  or  of  honest  opinion  as  to  value,  &c.,  would 
probably  arise. 

I adhere  to  the  view  on  this  point  expressed  by  our 
Court  in  Riach  v.  Niagara  District  M.  Ins.'  Co.,  21  C.P.  464. 

The  merits  of  the  present  case  can  be  fully  disclosed  on 
the  trial  of  the  issues  in  fact  which  are  joined  on  the  re- 
cord. 

The  extent  to  which  the  company  may  be  bound  by  the 
acts  or  defaults  of  their  agents,  can  then  be  fully  discussed 
and  settled. 

I do  not  see  how  it  is  possible  to  adjust  their  rights  on 
the  legal  issues  here  presented. 

61 — VOL.  xxv  C.P. 
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Nothing  can  be  more  utterly  improbable  than  that  the 
transaction  stated  in  the  replications  actually  took  place  in 
the  manner  there  so  strangely  and  baldly  stated. 

I think  the  judgment  should  be  for  the  defendants  on 
demurrer. 

Gwynne,  J. — The  seventh  plea  in  short  substance  is  : 
that  it  was  part  of  the  contract  contained  in  the  policy  that 
if  any  erroneous  representation  be  made  in  the  plaintiff’s 
application  for  insurance,  or  if  the  plaintiff  therein  omit  to 
make  known  any  fact  material  to  the  risk,  the  policy 
should  be  avoided ; and  the  plea  alleges  that  the  plaintiff 
in  his  application  erroneously  represented  to  the  defendants 
that  there  was  no  building  within  a distance  of  100  feet 
from  the  said  building,  containing  the  property  insured, 
which  representation  was  material  to  the  risk. 

The  plaintiff  replies  to  the  plea  by  way  of  confession  and 
avoidance,  admitting  the  erroneous  statement  in  the  appli-. 
cation  as  to  the  contiguity  of  neighbouring  buildings.  He 
in  short  substance,  says  in  his  replication,  that  the  applica- 
tion, containing  that  erroneous  representation,  was  filled  up 
with  the  knowledge  and  approbation  of  one  Morris,  an 
agent  of  the  defendants,  having  authority  to  solicit,  make 
out,  and  forward  applications  for  policies,  who  personally 
inspected  the  property  insured,  and  was  fully  aware  of  the 
position  of  the  building  containing  the  property  insured, 
and  of  the  distance  of  that  building  from  other  buildings, 
and  that  neither  he  nor  the  defendants  raised  any  objection 
to  the  contiguity  of  said  other  buildings. 

In  short  the  contention  which  is  sought  to  be  raised 
by  this  replication  is,  that  the  defendants’  agent,  through 
whom  the  plaintiff  made  application  for  insurance,  was 
fully  aware  of  the  erroneous  statement,  admitted  by  the 
plaintiff  to  be  in  the  application,  which  is  made  part  of 
the  contract,  in  respect  of  a matter  admitted  also  to  be 
material  to  the  risk. 

To  this  replication  the  defendants,  in  substance,  rejoin, 
that  though  true  it  may  be  that  Morris  was  fully  aware 
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of  the  erroneous  representation  contained  in  the  plaintiff’s 
application,  yet  they  say  that  the  application  was  in  writing, 
signed  by  the  plaintiff  himself,  and  by  him  handed  to  Morris 
for  the  purpose  of  being , and  to  be  by  him , forwarded  to 
the  defendants’  head  office  in  Belleville,  for  approval  or 
rejection  by  the  proper  officer  of  the  defendants,  who,  as 
the  plaintiff  well  knew,  was  not  the  said  Morris ; and  that 
the  defendants,  believing  the  representations  made  by  the 
plaintiff  in  his  application  to  be  true,  accepted  the  applica- 
tion and  effected  the  policy. 

The  substance  of  the  issue  involved  in  the, rejoinder  is, 
that  although  true  it  may  be  that  a country  agent  of  the 
defendants,  having  a limited  authority  to  accept  applica- 
tions and  forward  them  to  the  head  office  to  be  accepted  or 
rejected  upon  the  faith  of  the  statements  contained  in  the 
application,  was  equally  aware,  as  the  plaintiff  himself  was, 
that  the  application  (signed  by  him,  and  at  his  request  for- 
warded by  Morris  for  acceptance  or  rejection,  by  the 
officer  of  the  Company  at  the  head  office,  having  authority 
to  accept  risks  and  execute  policies  upon  the  faith  of  the 
statements  made  in  the  application,)  contained  an  erroneous 
statement,  in  a matter  admitted  to  be  material  to  the  risk, 
yet  that  the  defendants  proceeded  upon  the  faith  of  the 
truth  of  the  matters  contained  in  the  application,  and 
accepted  the  risk,  and  issued  the  policy  upon  the  faith  of 
the  guarantee  of  the  plaintiff  contained  in  his  application. 

It  appears  to  me  that  it  is  only  necessary  to  state  the 
substance  of  these  pleadings,  and  to  point  out  what  is  the 
issue  offered  by  the  rejoinder,  to  enable  us  to  arrive  at  the 
conclusion  that  the  rejoinder  is  a good  answer  to  the 
replication. 

I have  had  much  difficulty  in  satisfying  my  mind  as  to 
what  is  the  issue  offered  by  the  tenth  plea.  It  appears  to 
me  to  afford  merely  another  illustration  of  the  fatal  loose- 
ness in  pleading,  which  has  grown  up  in  modern  times,  of 
which  the  eighth  plea  set  out  upon  the  demurrer  book, 
although  no  demurrer  has  arisen  in  respect  of  it,  is  a most 
flagrant  instance. 
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The  pleader,  in  this  tenth  plea,  must  have  intended  one 
of  two  things : namely,  he  must  have  intended  to  plead 
matter  in  avoidance  of  the  policy  by  reason  of  something 
expressed  in  the  terms  of  the  policy  itself,  labouring  under 
the  impression  that  some  averments  contained  in  some  other 
plea  could  be  imported  into  this  plea  without  averment : 
or  else  he  must  have  intended  the  plea  to  be  one  shewing 
matter  in  avoidance  of  the  policy,  wholly  irrespective  of 
anything  expressed  in  the  policy. 

The  plea  is  not  excepted  to,  but  it  is  absolutely  neces- 
sary for  us  to  see  what  is  the  substance  of  it,  and  what  is 
the  issue  which  it  offers,  when  we  are  called  upon  to  enquire 
into  the  sufficiency  of  the  subsequent  pleadings. 

The  plea,  without  the  averment  of  any  preliminary 
matter  shewing  that  by  the  terms  of  the  contract  contained 
in  the  policy  the  overvaluation  which  is  spoken  of  con- 
stituted an  avoidance  of  the  policy,  simply  and  in  bald 
terms  states,  as  in  bar  of  the  plaintiff' s action,  “ that  the 
plaintiff  represented  the  property  insured  to  be  of  much 
greater  value  than  it  was,  to  induce  the  defendants  to  insure 
the  same  to  the  extent  of  $2000,  and  such  representation 
was  of  a fact  material  to  the  said  risk,  by  reason  whereof 
the  defendants,  according  to  the  terms  of  the  said  policy 
and  the  law  in  that  behalf,  are  not  liable  on  the  said  policy.” 

In  my  judgment, (it  altogether  depends  upon  the  language 
of  each  policy,  whether  or  not  an  erroneous  statement  of 
the  value  of  the  subject  of  insurance  does  or  does  not  avoid 
the  policy,  by  reason  of  anything  contained  in  the  policy 
itself. 

That  it  may  be,  and  no  doubt  is,  an  important  thing  for 
the  person  executing  the  contract  of  insurance  to  know 
what  is  the  value  of  the  property  proposed  to  be  insured, 
in  order  that  he  may  determine  what  shall  be  the  amount 
for  which  he  shall  insure,  may  be,  and  indeed  must  be 
admitted,  but  reference  must  be  made  to  all  the  terms  of 
the  contract  to  see  whether  or  not  there  is  anything  in  it 
which,  in  the  absence  of  fraud,  avoids  the  contract  in  the 
case  of  overvaluation. 
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For  example,  if  we  should  find  only  in  a contract  a pro- 
vision that  it  shall  be  avoided  in  case  there  be  any  erroneous 
representation  of  any  fact  material  to  the  risk,  and  other 
parts  of  the  contract  which  make  a special  provision  in 
case  of  over- valuation,  I am  of  opinion  that  in  such  case 
we  should  construe  these  words  “ material  to  the  risk” 
in  their  ordinary  sense,  namely,  to  cover  only  misrepresen- 
tations of  facts  material  to  the  risk  in  the  sense  of  being 
material  as  affecting  the  hazard,  danger,  or  liability  of  the 
subject  of  insurance  to  loss  or  danger  from  the  peril  insured 
against. 

In  each  contract  the  question  must  depend  upon  its  own 
language  and  the  whole  scope  of  the  terms  of  the  contract. 

We  have  already  decided  in  Riach  v.  Niagara  District 
M.  Ins.  Co.,  21  C.  P.  464,  that  where  the  person  insuring 
stated  the  property  to  be  insured  to  be  worth  $5,800,  which 
the  jury  found  not  to  exceed  in  value  $3,500,  this  was  not 
a warranty,  although  the  statement  was  in  answer  to  a 
question  contained  in  the  application,  which  constituted 
part  of  the  contract. 

We  held  that  to  avoid  the  policy  it  was  necessary  that 
the  erroneous  valuation  should  be  proved  to  have  been 
knowingly  made — that  is  to  say,  as  I understand  it.  in  the 
sense  of  being  fraudulent. 

Now,  in  this  plea  the  defendants  allege  that  the  plaintiff 
had  a purpose  in  representing  the  value  of  the  property  he 
was  insuring  to  be  much  greater  than  it  was,  namely,  to 
induce  the  defendants  to  insure  to  the  amount  of  $2,000. 

This  may  be  said  to  involve  a charge  of  fraud.  Assuming 
this  to  be  a just  construction  of  this  language  in  the  plea 
imputing  a fraudulent  purpose  in  the  erroneous  valuation, 
then  the  plea  in  substance  is,  that  the  plaintiff  obtained 
the  policy  by  fraudulently  representing  the  value  of  the 
property  to  be  much  greater  than  it  was ; and  the  plea 
avers  that  this  representation,  which  is  not  said  to  have 
been  in  any  application,  or  in  any  manner  incorporated 
into  the  contract,  (it  may  have  been  verbal,)  was  of  a fact 
material  to  the  risk. 
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Now,  averment  of  materiality  is  an  averment  of  matter 
which  is  traversible ; but  I have  great  difficulty  in  hold- 
ing the  averment  under  the  virtute  cujus  in  this  plea — 
namely,  by  reason  whereof,  according  to  the  terms  of  the 
policy  and  of  the  law  in  that  behalf,  the  defendants  are 
not  liable — to  be  an  averment  of  matter  which  is  traversible. 
It  seems  rather  to  be  a conclusion  of  law  derived  from  the 
previous  matter  alleged,  not  an  averment  upon  which  issue 
could  be  taken,  as  to  whether  or  not  there  is  anything  in 
the  contract  which  under  the  circumstances  does  avoid  the 
policy.  If  that  were  what  the  pleader  relied  upon,  the 
special  matter  in  the  contract  which  avoids  the  policy 
should  have  been  expressly  pleaded. 

The  conclusion  at  which  I have  arrived  is,  that  what 
follows  the  words,  “ by  reason  whereof”  in  the  plea,  is  not 
traversible  matter  as  pleaded,  and  that  what  is  traversible 
and  has  to  be  answered  by  the  replication  is  the  preceding 
matter,  which  in  substance  involves  the  allegation  that 
the  plaintiff  procured  the  policy  by  fraud,  that  is  to  say, 
by  a fraudulent  over- valuation  of  the  property  proposed  to 
be  insured.  And  the  plea  has  to  be  considered  wholly  ir- 
respective of  anything  which  may  be  contained  in  the 
policy  as  to  avoidance  in  such  a case. 

In  this  view  of  the  plea,  the  only  answer  necessary,  in 
order  to  bring  up  the  whole  matter  involved  in  it,  is  a 
joinder  in  issue  ; but  the  plaintiff,  as  appears  by  this  de- 
murrer book,  which  improperly  sets  forth  all  the  pleadings 
in  the  cause,  whether  connected  with  the  demurrers  or 
not,  has  not  only  joined  issue  upon  the  plea,  but  replied  to 
it  as  follows,  in  substance  : that  the  plaintiff  effected  the 
insurance  through  one  Morris,  an  agent  of  the  defendants,, 
having  authority  to  solicit,  make  out,  and  forward  appli- 
cations, to  deliver  policies  when  returned,  and  to  collect 
and  transmit  premiums;  and  that  this  agent  personally 
inspected  the  property  and  was  aware  of  its  value,  and 
both  before  and  after  inspecting  the  property  solicited  and 
induced  the  plaintiff  to  insure  the  same  to  the  amount  of 
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$2,000 ; and  the  plaintiff  says  that  there  was  no  fraudu- 
lent representation,  on  his  part,  as  to  the  value  of  the 
property. 

Now,  if  this  last  sentence  be  intended  as  an  averment  of 
a fact,  then  it  simply  amounts  to  a joinder  in  issue — read- 
ing the  plea  as  I do — and  all  the.  prior  matter  is  irrelevant ; 
but  it  is  apparent,  I think,  that  this  is  not  what  the 
pleader  meant.  The  prior  matter  is  evidently  intended  to 
be  the  substance  of  the  plea,  and  the  last  sentence  is  in- 
tended to  be,  as  I understand  the  replication,  a conclusion 
drawn  from  the  previous  matter,  thus:  And  so  the  plain- 

tiff says  there  was  no  fraudulent  representation  upon  his 
part. 

In  this  view  of  the  case,  the  replication,  in  my  judgment, 
sets  up  only  matter  of  evidence,  in  answer  to  the  plea — 
matter  which  may  be  very  proper  to  be  considered  by  a 
jury  upon  the  issue  joined  upon  the  plea  ; but  matter 
which  may  be  consistent  with  fraud  on  the  part  of  the 
plaintiff,  as  charged  in  the  plea  : certainly  not  matter, 
which,  even  admitting  all  that:  is  alleged  in  the  replication 
to  be  true,  can  be  said,  as  a matter  of  law,  to  displace  the 
charge  of  fraud  contained  in  the  plea.  As  a complete 
answer  to  the  plea,  it  cannot  therefore  be  said  to  be  good 
in  law ; and  this  is  all  that  it  is  necessary  for  us  to  decide, 
the  replication  being  excepted  to. 

I do  not  feel  called  upon  at  all,  under  the  circumstances, 
to  say  whether  or  not,  upon  the  question  of  costs,  the  re- 
joinder, which  is  demurred  to,  is  good  or  not.  Construing 
the  replication,  as  I do,  to  be  a pleading  setting  up  matter 
of  evidence  only,  it  would  be  difficult  for  the  rejoinder, 
which  is  addressed  to  it,  to  contain  other  than  matter  of 
evidence  also.  J udgment  in  favour  of  the  defendants  upon 
the  insufficiency  of  the  replication  will  have  the  effect  of 
expunging  it,  and  the  subsequent  pleading  thereto,  from 
the  record,  a process  which  might  advantageously  be  ap- 
plied to  other  pleadings  in  this  case — notably  the  eighth 
plea,  and  the  pleadings  thereto,  which,  though  not  before 
us  upon  this  demurrer,  we  have  seen,  all  the  pleadings  in 
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the  cause  having  been  very  improperly  set  out  in  the  de- 
murrer book. 


Galt,  J.,  concurred,  adhering  to  his  judgment  appealed 
from. 


Judgment  for  defendants. 


Gordon  et  al.  v.  The  Great  Western  Railway  Company. 

Carriers — Railways — Connecting  lines — Loss  by  Jire — Liability. 

The  plaintiffs  bought  24  bales  of  cotton  in  Cincinnati,  through  their 
agent,  B.,  who  delivered  it  there  to  the  C.,  H.,  & D.  R.  W.  Co.  The 
bill  of  lading  contained  a heading,  u Contract  for  through  rate.” 
Under  the  general  heading  of  C.,  H.,  & D.  Ry.  it  stated  that  the 
cotton  was  forwarded  by  B.,  and  that  the  shipping  marks  were 
“ G.  &M. — for  Gordon  & McKay  & Co.,  Thorold,  Out.,  via  Detroit 
and  G.  W.  R.,”  and  in  the  margin  was  added  the  words  : u Through 

at  40  cts.  per  100  lbs.,  @ — p.  barrel.  To  Detroit,  via .”  The 

conditions  endorsed  excepted  that  railroad  and  the  boats  and  railroads 
with  which  it  connects  from  loss  by  fire.  The  evidence,  however, 
shewed  that  the  freight  payable  under  the  bill  of  lading  was  not  in 
fact  a through  freight  to  Thorold,  but  only  extended  to  Detroit,  there 
being  a special  contract  between  the  plaintiffs  and  the  defendants  as 
to  the  freight  from  Detroit  to  Thorold,  under  which  the  goods  were 
carried,  and  which  contained  no  exemption  from  fire.  It  appeared 
also  from  certain  letters  written  by  the  defendants  after  the  loss  that 
that  they  did  not  consider  themselves  exempt  under  the  original  con- 
tract. The  goods  having  been  destroyed  by  fire  while  in  transit  on 
the  defendants’  line  to  Thorold. 

Held , that  the  defendants  were  liable  to  the  plaintiffs,  for  the  contract 
with  the  C.,  H.,  & D.  R.  W.  Co.  did  not  extend  to  them,  but  protected 
only  the  companies  carrying  as  far  as  Detroit. 

Declaration,  against  the  defendants  as  carriers  of  goods 
delivered  to  them  at  Detroit,  to  be  carried  to  Thorold, 
averring  a promise  to  carry  safely ; and  averring  as  a 
breach,  the  non-delivery  and  loss  of  the  goods. 

Pleas : 1.  Traverse  of  delivery  and  receipt  as  alleged. 
2.  A denial  of  the  promise. 

3.  That  the  goods  were  delivered  at  Cincinnati,  in  the 
United  States,  to  the  Cincinnati,  Hamilton,  and  Dayton 
Railway,  to  be  carried  to  Thorold,  Ontario,  on  certain  con- 
ditions which  released  that  road,  and  all  roads  and  lines 
connected  with  it,  from  liability,  (Jhongst  other  things), 
from  fire  while  in  transit,  depots,  &c. : that  the  goods  were 
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on  these  terms  delivered  to  the  defendants  at  Detroit,  they 
being  a connecting  forwarding  company,  within  the  mean- 
ing of  the  terms  and  conditions  aforesaid,  and  were  so 
received  by  the  defendants,  and  while  in  transit  in  the 
usual  course  of  business,  and  within  such  terms,  were 
destroyed  by  fire,  and  so  not  delivered. 

4.  To  the  same  effect,  setting  out  the  connecting  lines 
from  Cincinnati  to  Detroit  more  fully. 

5.  Setting  out  generally  that  the  goods  were  received  by 
the  defendants  so  to  be  carried  on  conditions  exempting 
them  from  loss  by  fire  and  other  casualties,  covering  loss  by 
fire  in  transit,  &c.  Issue. 

The  cause  was  tried  before  Burton,  J.,  and  a jury,  at 
Toronto,  at  the  Fall  Assizes  of  1874. 

From  the  evidence  given  at  the  trial  it  appeared  that  the 
plaintiffs  purchased  cotton  through  one  Burnham,  their 
agent  in  Cincinnati,  which  was  by  him  delivered  on  June 
15th,  1872,  to  the  Cincinnati,  Hamilton,  and  Dayton  Bail- 
way  Co.,  on  the  following  bill  of  lading  or  shipping  bill : — 

Cincinnati,  Hamilton,  and  Dayton  Bailroad  Company 
Lessees  of  the 

Dayton  & Michigan  and  Bichmond  & Chicago  Bailroads. 
EXPBESS  FBEIGHT  LINE. 
lUlFCon tract  for  a through  rate.cimn 
J.  R.  Reed,  General  Freight  Agent. 

W.  H.  Eagle,  Contracting  Agent,  115  Vine  St. 

Cincinnati,  June  13,  1872. 

Forwarded  by  E.  Burnham  the  following  packages,  con- 
tents unknown,  in  apparent  good  order,  viz. : 


Marks. 

Articles. 

Weight  subject 
to  correction. 

G.  & M. 

24  Bales  Cotton. 

11,185. 

For  Gordon  Me 

Kay  & Co., 

Tho 

rold,  Ontario.  § 

via  Detroit  2 

4 Bl.  Cotton.  *§o 

& G.  W.  B.  B. 

X'-  Ph 

O 

62 — vol.  xxv  c.p. 
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Marked  and  numbered  as  per  margin, 
to  be  transported  by  the  Cincinnati, 
Hamilton,  and  Dayton  Railroad  Company 
to  terminus  of  its  roads,  and  there  deliver- 
ed to  the  agent  of  connecting  steamboats, 
railroad  companies,  or  forwarding  lines,  on 
the  following  terms  and  conditions,  viz.: 
that  the  shipper,  owner,  and  consignee  do 
hereby  release  the  Cincinnati,  Hamilton, 
and  Dayton  Railroad,  and  the  boats  and 
railroads  with  which  it  connects,  from  loss  or  damage  aris- 
ing from  the  acts  of  Providence,  also  damage  or  delays  by 
unavoidable  accidents  : that  the  said  Cincinnati,  Hamilton, 
and  Dayton  Railroad  Companys,  and  steamboats,  railroad 
companies,  and  forwarding  lines  with  which  it  connects,  and 
which  receive  said  property,  shall  not  be  liable  for  leakage  of 
oils,  * * or  breakage  of  any  kind  of  glass,  earthenware, 

* * or  for  rust  of  iron  or  iron  articles,  or  for  loss  of 

or  damage  by  wet,  dirt,  or  fire,  or  loss  of  weight  or  condition 
bailing  on  hay,  hemp,  or  cotton,  nor  for  loss  or  damage  of 
any  kind,  on  any  article  whose  bulk  requires  it  to  be  carried 
on  open  cars,  * * nor  for  loss  or  damage  of  any 

article  of  property  whatever,  by  fire  or  other  casualty,  while 
in  transit,  or  while  in  depots  or  places  of  transhipment,  or 
at  depot  or  landing  at  point  of  delivery,  nor  for  loss  or 
damage  by  fire,  collision  or  the  clangers  of  the  navigation 
while  on  seas,  rivers,  lakes,  or  canals.  * * * 

It  is  further  agreed  that  the  Cincinnati,  Hamilton,  and 
Dayton  Railroad  Company,  and  the  steamboats,  railroads, 
and  forwarding  lines  with  which  it  connects,  shall  not  be 
held  accountable  for  any  damage  or  deficiency  in  packages 
after  the  same  shall  have  been  receipted  for  in  good  order, 
by  consignees  or  their  agents,  at  or  by  the  next  carrier  beyond 
the  point  to  which  this  bill  of  lading  contracts.  * * * 

It  is  further  stipulated  and  agreed  that  in  case  of  any 
loss,  detriment,  or  damage  done  to  or  sustained  by  any  of 
the  property  herein  receipted  for  during  such  transporta- 
tion, whereby  any  legal  liability  or  responsibility  shall  or 


Through  @ 40  c. 
per  100  lbs. 

@ p.  Barrel. 
To  Detroit 
via 
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may  be  incurred,  that  company  alone  shall  be  held  unaswer- 
able  therefor,  in  whose  actual  custody  the  same  may  be  at 
the  time  of  the  happening  of  such  loss,  detriment,  or  dam- 
age, and  the  carrier  so  liable  shall  have  the  full  benefit  of 
any  insurance  that  may  have  been  effected  upon  or  on  ac- 
count of  said  goods. 

And  it  is  further  agreed  that  the  amount  of  the  loss  or 
damage  so  occurring,  so  far  as  it  shall  fall  upon  the  carriers 
above  described,  shall  be  computed  at  the  value  or  cost  of 
said  goods  or  property,  at  the  place  and  time  of  shipment 
under  this  bill  or  lading.  * * * 

This  contract  is  executed  and  accomplished,  and  the  lia- 
bility of  the  companies  as  common  carriers  thereunder  ter- 
minates, on  the  arrival  of  the  goods  or  property  at  the 
landing  station  or  depot  of  delivery ; and  the  companies 
will  be  liable  as  warehousemen  only  thereafter ; and  unless 
removed  by  the  consignees  from  the  station  or  depot  of 
delivery  within  twenty -four  hours  after  their  said  arrival, 
they  may  be  removed  and  stored  b}^  the  company  at  the 
owners’  expense  and  risk.  * * * 

In  witness  whereof  the  agent  hath  affirmed  to  two  bills  of 
of  lading  of  this  tenor  and  date,  one  of  which  being  accom- 
plished, the  other  stands  void. 

(Signed)  W.  H.  EAGLE,  Agent.” 

At  Detroit  the  cotton  was  carried  by  draymen,  having 
no  particular  connection  with  any  company,  to  the  receiving 
house  of  the  defendants,  and  a receipt  given  by  the  defend- 
ants’ agents,  as  follows : — 

Pro.  No.  9324,  Car  W.  B , Me.  day. 

Detroit,  June  17,  1872. 


Received  in  good  order  from  the  Lake  Shore  and  Michigan 
Southern  Railway  Co.,  the  following  described  property  : — 


Consignee  & Destination. 

Articles. 

Weight. 

Amount. 

Gordon  McKay 
& Co. 

24  Bales  Cotton. 

11,185 

44.74 

Thorold. 

Advances. 

No.  of  Dray. 

Total. 

(S’d)  Thos.  J.  Craft,  Agent. 
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On  the  defendants’  road,  between  Detroit  and  Thorold, 
in  Canada,  the  cotton  was  destroyed  by  fire  in  the  car  on 
the  line.  The  origin  of  the  fire  was  not  clearly  explained. 

Gray,  the  receiving  clerk  for  the  defendants  at  Detroit, 
proved  the  receipt  of  the  cotton  from  the  draymen.  He 
drew  out  and  gave  the  above  receipt  at  the  warehouse  of 
the  defendants.  He  had  no  communication  with  any  one 
but  the  teamsters.  Such  a receipt,  he  said,  was  only  given 
for  goods  received  from  another  Railway  Company.  The 
$44.74  mentioned  was  the  freight  to  Detroit,  which  was 
debited  to  the  defendants  by  the  Lake  Shore  Road  Com- 
pany, and  included  the  dray  charges.  The  defendants  add 
these  to  their  own  charges,  and  collect  all  at  Thorold. 

Craft,  the  defendants’  freight  agent  at  Detroit,  also  proved 
the  receipt.  He  did  not  see  the  goods.  The  defendants 
daily  received  goods  from  the  Lake  Shore  and  Michigan 
Southern  lines,  and  the  defendants  were  one  of  the  con- 
necting companies. 

He  said  they  never  grant  a new  bill  of  lading,  but  give 
the  receipt  produced.  The  only  parties  they  deal  with  are 
the  Railway  Company : that  he  knew  nothing  beyond 
what  appeared  in  the  receipt : that  for  this  purpose  he  was 
a mere  connecting  agent,  merely  to  receive  and  ship. 

Gordon , one  of  the  plaintiffs,  produced  his  invoice  of  the 
cotton,  dated  Cincinnati,  June  13,  1872,  setting  out  the 
cost  and  stating 

Shipping  mark, 

G.  & M. 

via  Detroit  and  G.  W.  R.  R. 

He  stated  that  in  1872  he  had  agreed  with  the  defend- 
ants to  carry  cotton  from  Detroit  to  Thorold,  at  35  cents 
per  100  pounds.  They  were  to  get  all  the  plaintiffs’  cotton 
brought  from  Detroit.  It  was  a lower  rate  than  usual,  in 
consideration  of  getting  all  the  plaintiffs’  cotton  to  carry. 
This  was  quite  distinct  from  any  charge  made  by  any 
other  company.  This  cotton  was  within  the  arrangement. 
It  was  made  at  Hamilton,  early  in  the  spring  of  1872,  with 
Mr.  Crampton,  acting  for  the  defendants.  There  might  have 
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been  letters  about  it,  but  he  could  not  say  if  the  arrange- 
ment was  in  writing.  This  arrangement  was  changed  first 
by  Mr.  Muir’s  letter,  4th  of  July,  1872.  He  had  instructed 
Burnham,  in  Cincinnati,  to  ship  to  Thorold,  making  the 
best  arrangement  he  could  from  thence  to  Detroit.  The 
plaintiffs  had  a person  appointed  at  Detroit  to  do  custom 
business  there,  but  he  could  not  say  as  to  this  instance. 
The  witness  had  received  other  shipments  from  Cincinnati 
over  the  Great  Western  Railway,  and  the  shipping  bills 
sent  to  them  were  similar  in  form  to  that  produced.  The 
defendants  send  an  advice  note.  The  receipt  between  the 
companies  he  got  for  the  purposes  of  this  suit.  In  ordinary 
cases  they  never  see  it.  Burnham  made  a special  arrange- 
ment as  to  the  rate.  The  plaintiffs  had  only  the  two 
arrangements,  one  in  the  States,  the  other  in  Canada — one 
in  American,  the  other  in  Canadian  currency.  The  charges 
follow  the  goods. 

It  was  objected  for  defendants  that  no  contract  was 
shewn  with  them ; but  if  any  contract  were  shewn,  then 
there  was  an  exemption  from  loss  by  fire. 

Proof  was  given  of  the  destruction  by  fire  on  the  defen- 
dants’ line.  The  fire  took  place  on  23rd  June. 

Certain  letters  and  papers  were  put  in  evidence  or  agreed 
by  counsel  to  be  considered  in  evidence  in  the  case. 

The  plaintiffs  stated  that  they  first  heard  of  the  fire  on 
2nd  July,  and  on  3rd  July  they  sent  a statement  of  value 
and  demand  of  payment  of  the  loss  to  the  defendants. 

On  25th  June,  1872,  Craft,  the  defendants’  agent,  sent  a 
notice  to  the  Michigan,  Southern,  and  Lake  Shore  Railway, 
as  follows : — 

“ Shipment  of  cotton, — 

“In  future  we  will  not  receive  cotton  for  shipment, 
unless  it  is  accompanied  with  a release  from  risk  of  fire.” 
“ Yours,  (S’d)  “ Thos.  J.  Craft.” 

“ D.  Edwards,  Esq.,  Agent  M.  S.  & L.  S.  Road.” 

On  June  28th  the  plaintiffs’  agent  at  Cincinnati  wrote  to 
the  plaintiffs,  enclosing  a copy  of  the  above  letter  as  received 
by  them  the  night  before.  They  said,  “ It  seems  the  Great 
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Western  managers  seek  to  establish  a new  rule  about  fire. 
As  we  are  not  authorized  by  you  to  sign  any  release,  we 
shall  decline  doing  so  until  instructed,  and  we  think  it  will 
be  far  easier  for  you  to  arrange  the  matter  with  the  Great 
Western  people,  as  you  can  confer  with  them  personally.” 

On  June  27th  Mr. Muir  wrote  to  the  plaintiffs,  “Our  agent 
notified  your  people  on  24th  inst.,  that  car  3716,  with  24 
bales  of  cotton,  was  destroyed  by  fire  in  transit  near 
Harrisburg,  on  Saturday.  I think  only  220  or  300  lbs.  of 
the  cotton  was  saved.  Our  liability  in  the  transaction  is 
now  being  looked  into,  and  we  shall  know  in  a day  or  two 
about  how  we  stand.” 

On  July  2nd  the  plaintiffs’  clerk  wrote  to  the  defendants’ 
general  superintendent,  Mr.  Muir,  saying  they  had  just 
received  the  enclosed  copy  of  a letter  from  Mr.  Craft, 
refusing  to  receive  shipments  of  cotton  unless  accompanied 
by  a release  from  risk  of  fire,  and  as  the  plaintiffs  had 
cotton  continually  passing  over  the  road,  they  trusted  there 
would  be  no  delay  at  Windsor,  or  elsewhere,  on  this  account; 
and  that  the  plaintiffs  would  hold  the  defendants  respon- 
sible for  any  loss  by  such  detention. 

On  July  4th  Mr.  Muir  wrote,  “ In  reply  to  your  favour  of 
the  2nd,  I regret  to  be  obliged  to  say  that  the  risk  attend- 
ant upon  the  transportation  of  cotton  is  so  extremely 
hazardous  that  we  must  decline  to  accept  it  for  transporta- 
tion, unless  you  give  us  a release  from  claims  in  case  of 
damage  by  fire.” 

The  learned  Judge  directed  a verdict  for  the  defendants, 
with  leave  to  the  plaintiffs  to  move  to  set  it  aside,  and  to 
enter  a verdict  for  the  plaintiffs  for  $2,564.56,  or  such 
amount  as  the  Court  might  direct. 

In  Michaelmas  term,  November  16th,  1874,  Read , Q.  C., 
obtained  a rule  nisi  on  the  leave  reserved  to  enter  a 
verdict  for  the  plaintiffs,  on  the  ground  that  the  bill  of 
lading  of  the  Cincinnati  Company  put  in  at  the  trial  only 
limited  the  liability  against  fire  as  far  as  Detroit,  and 
because  proof  was  given  that  the  cotton  was  carried  from 
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Detroit  at  a rate  separate  and  distinct  from  the  rate  to 
Detroit,  and  there  was  no  exemption  from  loss  by  fire, 
express  or  implied,  in  the  carriage  from  Detroit  to  Thorold. 

In  Michaelmas  term,  November  30th,  1875,  McMichael 
.shewed  cause.  The  cases  are  quite  clear  as  to  the  power 
of  the  Cincinnati,  Hamilton,  and  Dayton  Railroad  to 
include  a connecting  line,  such  as  the  defendants  are, 
within  the  terms  of  the  condition  ; and  the  evidence  shews 
that  in  this  case  they  did  so  : Gill  v.  Manchester , &c.,  R.  W. 
Go.,  L.  R.  8 Q.  B.  186 ; Cox  v.  Hickman,  8 H.  L.  Ca.  268 ; 
Hall  v.  Rorth  Eastern  R.  W.  Co.,  L.  R.  10  Q.  B.  437 ; 
Henderson  v.  Stevenson,  32  L.  T.  N.  S.  709.  It  is  a 
matter  of  necessity  in  the  case  of  through  traffic.  The 
mere  fact  of  making  a special  agreement  as  to  the  freight 
from  Detroit  to  Thorold  did  not  affect  the  original  contract. 
The  letters  do  not  shew  that  the  defendants’  officers  con- 
sidered the  company  liable,  but  even  if  they  did,  if  they 
were  exempt  by  the  original  contract,  this  cannot  have 
the  effect  of  rendering  them  liable. 

Read,  Q.  C.,  contra.  The  right  of  the  Cincinnati  Rail- 
road to  extend  the  condition  to  the  defendants  is  not 
questioned,  but  what  is  contended  for  is,  that  the  evidence 
shews  that  the  defendants  never  were  included.  In  all 
the  cases,  the  bill  of  lading  contained  the  whole  traffic 
•arrangement,  and  one  fixed  rate  for  the  whole  carriage, 
while  here  there  are  the  special  traffic  arrangements  and  a 
special  rate  from  Detroit.  The  letters  also  contain  a clear 
admission  of  liability  ; for  they  admit  a present  liability  and 
only  contend  for  an  exemption  in  the  future.  In  the  face  of 
the  admission,  they  cannot  now  take  advantage  of  the  con- 
dition : Bristol,  &c.,  R.  W.  Co.  v.  Collins,  7 H.  L.  Cas.  194  ; 
Gill  v.  Manchester,  &c.,  R.  W.  Co.,  L.  R.  8 Q.  B.  186 ; Coxon  v. 
Great  Western  R.  W.  Co.,  5 H.  & N.  274 ; Hall  v.  North 
Eastern  R.  Wr.  Co.,  L.  R.  10  Q.  B.  437. 

January  8th,  1876.  Hagarty,  C.  J. — It  appears  that  a 
previous  action  was  brought  for  this  loss  in  the  Court  of 
Queen’s  Bench,  reported  at  34  U.  C.  R.  224,  which  resulted 
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in  a nonsuit.  The  evidence  there  offered  was  much  less 
full  than  what  is  now  before  us. 

. It  seems  to  have  there  been  assumed,  or  at  least  there 
was  no  evidence  offered  to  the  contrary,  that  the  rate  of 
freight  was  a through  rate  from  Cincinnati  to  Thorold. 

Richards,  C.  J.,  says,  at  p.  235 : “ If  it  is  seriously  contended 
that  this  is  not  a contract  for  the  carriage  through  from  Cin- 
cinnati to  Thorold,  at  one  freight,  then  it  would  be  desirable 
there  should  be  a new  trial  that  that  fact  may  be  shewn.” 
And  at  p.  233,  “There  is  nothing  to  shew  that  the  transitus 
was  to  terminate  at  Detroit.  If  so,  there  was  no  necessity  for 
saying  c G.  W.  R.  R.’  in  addition  to  Detroit.  In  the  margin 
opposite  the  lower  part  of  the  bill  of  lading  is,  “Through  @ 
40c.  per  100  lbs.,  under  that  to  Detroit,  via — ,”  with  blank 
lines  under  it.  If  this  means  that  the  through  rate  was 
40c.  to  Detroit,  and  that  the  parties  to  the  bill  of  lading 
only  bargained  for  a through  freight  to  Detroit,  and  at  the 
rate  of  40c.  per  100  lbs.  to  that  city,  and  that  the  con- 
signees were  to  pay  additional  freight  from  that  place  to 
Thorold,  a different  view  might  be  taken  of  the  liability 
of  the  defendants,  if  the  transitus  which  the  Cincinnati 
Company  undertook  was  only  to  Detroit,  and  then  as  the 
agent  of  plaintiffs  they  delivered  the  goods  to  the  defend- 
ants, to  be  carried  to  Thorold  on  a substantially  new  con- 
tract. * * The  inference  I draw  from  the  bill  of 

lading  is,  that  the  Cincinnati  Company  are  the  parties  who 
contract  with  plaintiffs  for  a through  rate  to  Thorold,  via 
Detroit  and  the  G.  W.  Railway,  and  they  undertake  to 
deliver  to  the  connecting  lines,  and  then  the  terms  of  car- 
riage by  these  lines  in  reference  to  accidents  are  intro- 
duced.” 

On  this  view  of  the  facts,  the  Court  considered  that 
Coxon  v.  Great  Western  R.  W.  Co .,  5 H.  & N.  274,  applied, 
and  the  defendants  were  not  liable. 

None  of  the  letters  in  evidence  in  this  Court  seem  to  have 
been  before  the  Court  of  Queen’s  Bench,  and  the  evidence 
of  Gordon,  the  plaintiff,  was  apparently  not  given.  Mr. 
Gordon  states  that  he  was  not  present  at  the  first  trial,. 
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though  he  is  spoken  of  in  the  judgment  as  if  he  had 
given  evidence. 

I cannot  see.,  from  the  evidence  or  the  papers,  whether 
any  or  what  document  or  memorandum  was  brought  by 
the  teamsters  with  the  cotton  to  the  defendants’ receiving- 
house.  There  must  have  been  some  paper,  as  otherwis  e I 
cannot  understand  how  Gray,  the  defendants’  clerk,  could 
fill  up  the  receipt  of  the  17th  of  June,  shewing,  especially 
including,  the  $44.74  freight.  I can  find  nothing  on  my 
brother  Burton’s  notes. 

It  seems  clear,  from  the  Queen’s  Bench  judgment,  that 
on  the  very  meagre  evidence  offered  to  them,  the  Court 
considered  that  the  rate  on  the  bill  of  lading  was  a 
through  rate,  and  that  the  contract  was  with  the  first  com- 
pany to  carry  to  Thorold  for  a named  sum.  The  Court 
was  willing  to  grant  a new  trial  to  have  that  point  cleared 
up. 

I fully  agree  that  the  bill  of  lading,  if  for  a through 
rate  to  Thorold,  is  quite  large  enough  in  its  provisions  to 
cover  the  transit  over  the  Canadian  railway,  and  protect 
it  from  loss  by  fire. 

But  as  soon  as  it  is  shewn  that  the  freight  was  only 
to  Detroit — that  all  the  consideration  paid  was  for  carriage 
to  Detroit — then  the  case  may  assume  a wholly  different 
aspect,  and  the  American  company  could  most  reasonably 
contend  that  when  they  had  carried  to  Detroit,  and  deliv- 
ered the  cotton  to  the  named  carriers  there,  namely,  the 
Great  Western  Bail  way,  their  duty  was  performed. 

The  clause  in  the  bill  seems  plain  enough,  namely, 

“ It  is  further  agreed  that  the  Cincinnati,  Hamilton,  and 
Dayton  Company,  and  the  steamboats,  railroads,  and  for- 
warding lines  with  which  it  connects,  sl5.aH  not  be  held 
accountable  for  any  damage  or  deficiency  in  packages  after 
the  same  shall  have  been  receipted  for  in  good  order  by  con- 
signees or  their  agents , at  or  by  the  next  carriers  beyond 
the  point  toiuhich  the  bill  of  lading  contracts.” 

The  freight  being  simply  paid  to  Detroit,  the  carriers 
had,  in  this  view,  done  all  they  contracted  to  do.  They 
63 — vol.  xxv  c.p. 
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obtained  the  receipt  for  the  cotton  in  good  order  at  the 
point  to  which  the  bill  of  lading  contracted. 

It  is  now  clear  that  there  was  a contract  between  the 
plaintiffs  and  the  defendants  for  the  carriage  of  cotton  in 
1872,  over  this  road,  from  Detroit  to  Thorold,  at  a specified 
rate  of  80c.  per  100  pounds. 

This  rate  then  was  the  consideration  for  the  carriage  on 
Canadian  ground.  The  sum  paid  to  the  American  company 
does  not  seem  in  any  way  to  form  any  consideration  for 
any  bargain  with  the  defendants. 

We  can  only  gather  from  the  evidence  that  there  was  a 
mere  formal  delivery  of  the  cotton  to  the  defendants  at 
Detroit,  marked  as  consigned  to  the  plaintiff  at  Thorold, 
to  be  sent  on  in  the  ordinary  course  of  business,  subject  to 
the  back  charges. 

When  therefore  the  defendants  received  the  cotton,  all 
they  would  apparently  know  would  be  that  they  were  to 
carry  it,  and  that  between  them  and  the  plaintiffs  the  car- 
riage was  to  be  paid  for  at  an  already  agreed  rate. 

We  cannot  see  our  way  to  importing  into  the  last 
named  contract  any  permission  for  exemption  from  loss  by 
fire,  or  anything  else  to  limit  the  common  law  liability. 

When  they  receive  goods  from  individual  consignees,  we 
understand  they  give  a shipping  bill  or  receipt  with  a 
number  of  conditions  annexed  or  endorsed,  amongst  which 
is  an  exemption  from  liability  for  loss  by  fire. 

Here  they  only  give  to  the  teamsters  bringing  the  goods 
the  short  receipt  already  set  out. 

We  do  not  see  our  right — in  the  absence  of  all  proof  to 
that  effect — to  hold  that  they  took  the  goods  subject  to  the 
exemptions  and  provisions  in  the  bill  of  lading  on  which 
they  were  carried  to  Detroit. 

We  conclude,  as  a proper  deduction  from  the  evidence, 
that  the  defendants  received  and  carried  the  gpods  without 
any  reference  to  or  knowledge  of  these  exemptions. 

The  letter  sent  by  Craft  to  the  agent  of  the  American 
companies  immediately  after  the  fire,  written,  as  we  as- 
sume, with  knowledge  of  the  fire,  shews,  we  think, 
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very  clearly  that  the  writer  did  not  consider  that  they 
were  carrying  on  any  such  exemption ; and  Mr.  Muir,  on 
the  4th  of  July,  after  apparently  having  full  time  to  con- 
sider his  liability,  writes  to  inform  the  plaintiffs  that  they 
must  decline  carrying  cotton  for  them,  unless  they  released 
them  from  liability  for  loss  by  fire. 

The  officials  of  the  company  evidently  did  not  consider 
that  they  were  carrying  the  cotton  under  any  such  exemp- 
tion. 

The  authorities,  especially  those  of  recent  date,  seem  to 
place  the  law  on  an  intelligible  footing.  Generally  speak- 
ing the  company  originally  contracted  with,  and  receiving 
an  entire  fare  to  a point  beyond  their  own  line,  over  one  or 
more  other  lines,  is  the  only  line  contracting  with  a 
passenger  or  owner  of  goods.  It  may  be  assumed  that  they 
have  the  authority  of  the  other  companies  to  contract  as 
they  do. 

The  law  is  fully  discussed  in  Bristol  and  Exeter  R.  W. 
Co.  v.  Collins , in  its  various  stages,  in  the  Exchequer,  Ex- 
chequer Chamber,  and  ultimately  in  the  House  of  Lords, 
7 H.  L.  Cas.  194. 

Again,  when  the  contract  is  so  made,  the  exemption 
specially  agreed  for  with  the  first  company  enures  to  the 
benefit  of  the  second  or  subsequent  companies  over  which 
the  fare  is  paid  and  the  persons  or  goods  are  to  be  carried. 

We  refer  to  Hall  v.  North-Eastern  R.  W.  Co.,  L.  K.  10 
Q.  B.  437,  where  the  other  companies  were  not  expressly 
named  on  the  ticket  on  which  the  plaintiff  travelled  free. 
The  suit  was  against  the  second  company  for  injury  by 
their  negligence. 

The  judgment  of  Sir  C.  Blackburn  puts  it  very  clearly 
He  says,  at  p.  442 : “ The  true  construction  of  the  ticket” 
(which,  in  terms,  does  not  refer  to  any  other  company  but 
the  North  British,  by  whom  it  was  issued),  “ is,  ‘ In  consid- 
eration of  my  being  carried  the  whole  way  free  of  charge  I 
agree  that  I shall  be  travelling  the  whole  way  at  my  own 
risk and  it  seems  to  me  that  the  plaintiff  did  authorize 
the  North  British  Company  to  contract  for  him  with  the 
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North-Eastern  Company,”  (the  defendants),  “ and  what  he 
authorized  was,  that  he  should  travel  at  his  own  risk.” 

There  is  nothing  of  the  kind  here.  The  freight  is  only 
paid  to  Detroit ; and  we  think  on  the  facts  in  evidence  we 
must  hold  that  the  liability  of  the  American  Company, 
and  the  companies  in  connection  with  it,  ceased  at  that 
point,  and  the  exemptions  and  conditions  in  the  bill  of 
lading,  having  enured  to  the  protection  of  all  the  connecting 
companies  as  far  as  Detroit,  equally  ended  there. 

We  think  the  rule  must  be  absolute  to  enter  a verdict 
for  the  plaintiff  for  $2564.56,  as  asked  by  their  rule. 

Gwynne,  J. — This  action  is  brought  against  the  Great 
Western  Railway  Company  for  the  loss  of  cotton,  alleged  to 
have  been  delivered  to  them  by  the  plaintiffs  for  the  pur- 
pose of  being  carried  from  Detroit  to  Thorold  for  reward. 

The  defendants’  substantial  defence  is,  that  they  are  a 
connecting  company  with  the  Cincinnati,  Hamilton,  and 
Dayton  Railway  Company,  who  received  the  goods  at  Cin- 
cinnati and  contracted  to  carry  them  to  Thorold,  subject  to 
certain  conditions  which  exempted  all  the  connecting  com- 
panies on  the  route  from  loss  by  fire,  and  that  the  cotton  in 
transit  was  lost  by  fire. 

The  bill  of  lading,  signed  by  the  Cincinnati,  Hamilton, 
and  Dayton  Railway  Co.,  was  produced,  and  in  its  terms 
appeared  abundantly  sufficient  to  cover  the  cotton  all  the 
way  to  Thorold,  if  that  company  had  in  fact  contracted  for 
delivery  at  Thorold  in  consideration  of  a through  freight 
to  that  place  having  been  agreed  upon ; and  in  such  case  the 
Cincinnati,  Hamilton,  and  Dayton  Railway  would  alone 
have  been  responsible  to  the  plaintiffs,  upon  the  authority 
of  Bristol  and  Exeter  R.  W.  Co.  v.  Collins , 7 H.  L.  Cas.  194  ; 
but  that  case  does  not  say  that  in  a bill  of  lading  large  enough, 
if  intended,  to  include  the  whole  transit  to  the  place  of  final 
destination,  the  company  first  receiving  the  goods  may  not 
limit  their  contract  to  a point  half  way  or  any  distance 
short  of  the  place  of  final  destination. 

We  have  it  established  here  by  evidence,  independently 


GORDON  ET  AL.  V.  GREAT  WESTERN  R.  W.  CO.  501 

of  the  terms  of  the  bill  of  lading,  that  there  were  two  dis- 
tinct contracts,  one  made  by  the  plaintiffs  with  the  Cincin- 
nati, Hamilton,  and  Dayton  Railway  Company,  terminating 
at  Detroit,  and  the  other  with  the  Great  Western  Railway 
Company,  commencing  at  Detroit, and  terminating  at  Thorold ; 
and  it  is  for  loss  during  the  transit  under  this  latter  con- 
tract that  the  action  is  brought;  and  therefore  the  defend- 
ants cannot  derive  any  protection  from  the  terms  of  a con- 
tract concluded  before  theirs  commenced. 

The  only  difficulty  I have  felt  in  the  case  is  whether 
the  bill  of  lading,  signed  by  the  Cincinnati,  Hamilton,  and 
Dayton  Railway  Company, does  not  on  its  face  shew  that  the 
contract  thereby  evidenced  terminated  at  Detroit.  It  is 
no  where  said  in  that  instrument  that  the  receiving  com- 
pany  undertook  to  deliver  at  Thorold,  nor  is  there  any 
agreement  for  a through  freight  to  Thorold,  from  which  an 
undertaking  to  carry  could  be  inferred.  The  description 
of  the  goods  under  the  heading  entitled  “ marks ” in  the 
bill  of  lading,  shews  that  the  final  destination  of  the  goods 
was  Thorold,  and  that  the  course  of  transit  directed  by  the 
plaintiffs  was  via  Detroit  and  Great  Western  Railway  Com- 
pany, plainly  enough  indicating,  as  it  seems  to  me,  that  at 
Detroit,  delivery  to  the  Great  Western  Railway  Company 
would  be  delivery  to  the  plaintiffs. 

Then,  though  the  bill  of  lading  is  headed  with  the  words, 
“contract  for  a through  rate,”  that  may  mean  that  the  receiv- 
ing company’s  connecting  line  in  the  direction  of  Thorold  ter- 
minates at  Detroit ; but  further,  it  is  expressly  stated  and 
shewn  that  the  only  freight  spoken  of  in  the  bill  of  lading 
is  a rate  to  Detroit , which  is  called  a through  freight  at 
40c.  per  barrel  to  Detroit,  and  it  is  expressly  stipulated 
that  the  Cincinnati,  Hamilton,  and  Dayton  Railway  Com- 
pany will  transport  the  goods  under  certain  conditions  to  the 
terminus  of  its  roads,  and  will  there  deliver  to  the  agent 
of  connecting  steamboats,  railroad  companies,  or  forwarding 
lines,  and  that  the  Cincinnati,  Hamilton,  and  Dayton  Rail- 
way Company  shall  not  be  held  accountable  after  the  goods 
shall  have  been  receipted  for  in  good  order  by  consignees  of 
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their  agents,  at  or  by  the  next  carrier  beyond  the  point  to 
which  this  bill  of  lading  contracts. 

Does,  then,  the  bill  of  lading  indicate  to  what  place  it 
does  contract  ? I confess  it  seems  to  me  that  it  does, when 
it  shews  that  the  only  freight  contracted  for,  is  a rate 
called  on  that  company’s  lines,  a through  rate  to  Detroit. 

It  is  as  if  the  bill  of  lading  had  said,  in  consideration  of 
the  agreed  freight  to  Detroit,  the  Cincinnati,  Hamilton,  and 
Dayton  Railway  Company,  contract  to  carry  to  Detroit,  and 
to  deliver  there  in  good  order  to  the  plaintiffs’  nominated 
agents,  the  Great  Western  Railway ; but  when  received  at 
Detroit  by  the  Gjreat  Western  Railway,  the  goods  appear 
to  have  been  sent  forward,  in  pursuance  of  a contract  for  a 
specified  freight  agreed  upon  between  the  plaintiffs  and  the 
defendants,  in  which  no  provision  was  made  for  the  ex- 
emption of  the  defendants  from  any  risk,  a fact  to  which,, 
as  appears  by  the  correspondence,  the  eyes  of  the  defend- 
ants’ agents  did  not  become  opened  until  after  the  loss. 

Under  these  circumstances  the  defendants  cannot  pro- 
tect themselves  from  any  thing  contained  in  the  contract 
with  the  Cincinnati,  Hamilton,  and  Dayton  Railway  Com- 
pany, which  terminated  and  was  wholly  at  an  end  before 
the  defendants’  contract  began. 

I concur,  therefore,  that  the  verdict  should  be  entered 
for  the  plaintiff  for  the  full  amount,  pursuant  to  the  leave 
reserved. 

Galt,  J.,  concurred. 


Rule  absolute . 
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Smart  v.  The  Bowmanville  Machine  and  Implement 
Company. 

Stockholder — Unpaid  stock — Calls — Transfer — Set  off— Form  of  plea. 

The  defendants  were  an  incorporated  company,  the  capital  of  which  was 
$30,000,  in  100  shares,  of  $300  each,  90  ot  which  had  been  subscribed 
for,  and  paid  up  in  full  by  duly  made  calls  thereon.  Subsequently  the 
defendants  employed  the  plaintiff  to  take  charge  of  their  business,  who 
was  appointed  president,  at  a salary  of  $1200.  He  subscribed  for  seven 
shares  of  the  unallotted  stock,  debited  himself  with  the  amount  thereof, 
$2,100,  in  the  companys’  books,  and  afterwards  paid  for  it.  Afterwards 
desiring  to  obtain  control  of  the  company,  he  arranged  with  four  of 
the  stockholders  for  the  transfer  to  him  of  their  stock,  but  one  of  them, 
M.,  to  enable  him  to  remain  as  a director,  was  to,  and  he  did  subscribe 
for  the  three  remaining  shares  unallotted.  Subsequently  the  plaintiff 
wished  to  withdraw  from  this  arrangement,  and  the  parties  agreed  to 
cancel  it;  but  M.,  was  to  be  relieved  of  the  three  shares,  and  M.’s 
was  name  accordingly  erased,  and  the  plaintiff’s  inserted,  as  subscriber 
for  these  shares,  the  substitution  being  made  either  by  plaintiff  him- 
self or  by  the  book-keeper  by  his  direction.  It  was  also  arranged 
between  the  plaintiff  and  the  other  directors  that  this  stock  should 
be  entered  in  the  stock  book  as  paid  up  in  full,  but  the  plaintiff 
was  to  be  debited  with  the  $900,  to  be  paid  out  of  his  salary  as  presi- 
dent. Accordingly  the  plaintiff  with  his  knowledge  and  assent,  was  so 
debited,  and  from  time  to  time,  as  his  salary  became  payable,  it  was 
set  off  against  it,  and  a balance  afterwards  struck  in  the  books  on  this 
basis.  There  was  no  by-law  regulating  calls  or  transfers  of  stock,  and 
no  calls  were  made  on  the  plaintiff  for  either  amounts  subscribed  by 
him,  and  no  transfer  from  M.  to  plaintiff,  except  in  the  manner  stated. 
Held , that  no  transfer  was  necessary,  as  the  plaintiff’s  subscription  must 
be  held  as  an  original  one,  nor  were  any  calls  required,  for  the  plaintiff 
by  his  conduct  had  impliedly  agreed  that  none  need  be  made,  and  both 
he  and  the  company  were  estopped  from  denying  his  ownership  of  the 
shares. 

The  plaintiff  having  sued  defendants  for  his  salary.  Held  that  defendants 
were  entitled  to  set  off  the  amount  due  on  this  stock. 

Held  also,  that  they  were  entitled  to  have  judgment  in  their  favour  for 
the  excess  of  the  set  off  over  the  plaintiff’s  claim,  and  that  for  such 
purpose,  no  special  prayer  or  conclusion  in  their  plea  of  set  off  was 
necessary. 

Declaration  on  the  common  counts  for  money  due  by 
the  defendants  to  the  plaintiff  for  salary,  &c.  Pleas : 1. 
Never  indebted.  2.  Payment.  3.  A plea  of  set  off,  for 
money  lent,  money  paid,  and  money  had  and  received, 
for  calls  on  shares  held  by  the  plaintiff  in  the  defend- 
ants’ company,  and  for  interest,  and  on  an  account  stated. 
Issue  on  1st  and  2nd  pleas. 

Replications  to  3rd  plea  : never  indebted,  and  payment. 
Issue. 
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The  cause  was  tried  before  Patterson  J.,  without  a jury, 
at  Kingston,  at  the  Spring  Assizes  of  1875. 

The  following  is  a statement  of  the  facts  as  made  by  the 
learned  Judge  who  tried  the  case  : — 

It  appeared  that  the  defendants  were  a company  incor- 
porated for  manufacturing  purposes  by  patent,  dated  4th 
April,  1872,  under  the  provisions  of  27  & 28  Vic.,  ch.  23, 
the  capital  stock  being  $30,000,  in  100  shares,  of  $300 
each.  Ninety  shares  had  been  subscribed  for,  prior  to 
August,  1873,  leaving  ten  shares  unallotted. 

On  or  before  July,  1873,  the  defendants,  wanting  a 
person  practically  acquainted  with  their  business  to  take 
the  direction  of  it,  advertised  for  such  a person,  and  the 
plaintiff  offered  himself ; and  about  17th  July,  1873,  con- 
nected himself  with  the  business. 

On  4th  August,  1873,  the  plaintiff  subscribed  for  seven 
shares  in  the  stock  of  the  company,  and  on  the  same  day 
was,  by  a resolution  of  the  directors,  appointed  President 
of  the  company  at  a salary  of  $1,200  a year.  This  was  by 
arrangement  with  the  President  and  directors,  who  were 
the  principal  stockholders.  The  seven  shares,  amounting 
to  $2,100,  were  paid  up  by  the  plaintiff  by  three  pay- 
ments, viz.:  $1,498.12,  on  5th  August,  1873;  $599.25,  on 
11th  August,  and  $8  on  13th  August. 

Before  August  the  plaintiff  was  anxious  to  obtain  the 
control  of  the  business  of  the  company,  (considering  that  a 
joint-stock  company  was  liable  to  be  managed  unprofitably), 
by  either  buying,  in  conjunction  with  another  stockholder, 
all  the  stock,  or  a sufficient  part  to  secure  the  control. 

He  was  unable,  at  that  time,  to  effect  his  purpose ; but 
after  4th  August,  and  while  he  was  President,  he  effected 
an  agreement  by  which  he  was  to  acquire  the  stock  of  four 
of  the  stockholders,  viz. : John  McClung,  James  McClung, 
Thomas  McClung,  and  George  S.  Shaw,  each  of  whom 
held  $3,000  of  stock ; and  it  was  a part  of  that  arrange- 
ment that  J ames  McClung,  in  order  to  qualify  himself  for 
remaining  a director,  should  subscribe  for  the  three  shares 
of  the  original  capital  stock  which  still  remained  unallot- 
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ted,  and  James  McClung  did  subscribe  for  those  three 
shares  by  signing  the  stock  book,  as  shewn  b ya  copy  put  in. 

This  agreement  was  put  in  writing  and  signed  by  the 
plaintiff  and  the  others,  and  promissory  notes  signed  by 
the  plaintiff  for  part  of  the  consideration  money  ; and  the 
agreement  and  notes  were  left  in  escrow,  until  the  plaintiff 
paid  some  money  and  the  others  transferred  their  stock. 

Before  this  was  done  the  plaintiff,  who  found  that  he 
would  not  have  as  full  control  of  the  company’s  affairs  as 
he  thought  necessary,  desired  to  withdraw  from  the  agree- 
ment, and  the  other  parties  consented,  on  condition  that 
they  were  restored  to  the  same  position  which  they  occu- 
pied before,  one  requisite  being  that  James  McClung 
should  be  relieved  of  the  three  shares  of  stock  which  he 
had  taken.  This  was  agreed  to  by  the  plaintiff,  and  there- 
upon the  agreement  and  notes  were  destroyed,  and  the 
plaintiff  subscribed  for  three  shares  in  the  stock  book  as 
shewn,  the  subscription  of  James  McClung  being  at  the 
same  time  cancelled  by  ruling  lines  through  it. 

This  was  on  21st  August.  The  object  of  the  subscrip- 
tion by  the  plaintiff,  and  the  cancelling  of  James  McClung’s 
signature,  was  to  substitute  the  plaintiff  for  James  Mc- 
Clung, in  respect  of  the  three  shares  of  stock,  the  cancel- 
ling of  James  McClung’s  subscription  being  done  either  by 
the  plaintiff’s  own  hand  or  with  his  knowledge  and  assent, 
and  as  part  of  the  transaction  which  he  had  agreed  to  effect. 

It  was  proved  that  the  whole  transaction  was  known 
and  assented  to,  not  only  by  the  plaintiff,  who  was  the 
President  of  the  company,  but  by  the  other  directors  also  ; 
and  that  there  was  an  understanding  between  the  plaintiff 
and  some  of  the  individual  directors  that  the  three  shares 
should  be  paid  for  out  of  the  plaintiff’s  salary  as  President, 
and  that  the  plaintiff  was  to  be  continued  in  office  as  Pre- 
sident, although  no  formal  action  was  taken  on  the  subject 
by  the  directors  as  a Board. 

On  16th  February,  1874,  at  an  annual  meeting,  another 
director  was  elected  as  President ; and  on  the  18th  of  the 
same  month  the  plaintiff  was  by  resolution  appointed 
treasurer  of  the  company  at  the  same  salary  of  Si, 200. 

64 — VOL.  xxv  c.p. 
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The  plaintiff  continued  in  office  as  treasurer  until  10th 
March,  1874,  and,  by  a resolution  of  13th  March,  1874,  he 
was  appointed  agent  to  obtain  orders  for  the  company  on 
commission. 

When  the  plaintiff  subscribed  for  the  seven  shares  of  stock 
on  4th  August,  1874,  he  was  debited  in  his  account  in  the 
company’s  ledger  with  $2,100  for  those  shares,  and  paid 
them  as  already  stated.  That  debit  was  made  by  the  com- 
pany’s book-keeper. 

When  James  McClung  subscribed  for  the  three  shares  he 
was  debited  with  $900  for  those  shares  in  his  account,  and 
was  afterwards  credited  with  the  same  amount,  and  the 
plaintiff  was  debited  with  it.  That  debit  was  made  by  the 
same  person  who  had,  as  book-keeper  for  the  defendants, 
debited  the  $1,200 ; but  when  he  made  that  entry  he  was- 
assisting  the  plaintiff  under  whose  control  the  books  then 
were.  Those  two  debits  are  the  first  two  items  on  that 
side  of  the  plaintiff’s  ledger  account.  The  account  was 
continued,  with  many  other  entries,  all  of  which  were 
made  by  the  plaintiff  himself;  and  a balance  was  after- 
wards struck,  taking  into  account  all  the  entries  men- 
tioned. The  balance  was  struck  by  the  same  book-keeper, 
who  balanced  at  that  time  all  the  accounts  in  the  ledger. 
The  plaintiff  was  aware  of  the  balance  being  struck,  and 
did  not  complain  of  it  on  any  ground  affecting  the  right  of 
the  defendants  to  charge  the  $900. 

After  the  subscription  for  the  seven  shares,  or  the  three 
shares,  no  calls  were  made  upon  stock  by  the  defendants. 
The  only  calls  made  were  made  by  four  resolutions  of  the 
directors,  on  1st  October,  1872  ; 9th  November,  1872;  8th 
April,  1873;  and  8th  July,  1873;  each  being  for  25  per 
cent. ; and  the  latest  being  payable  on  1st  August,  1873. 

No  by-laws  were  passed  by  the  defendants,  or  the  di- 
rectors, either  regulating  calls  or  transfers  of  shares,  nor 
any  by-laws  whatever  ; and  no  stock  in  the  company  had 
been,  or  has  been,  transferred,  except  the  three  shares  in 
question,  and  there  was  no  transfer  of  shares  except  in  the- 
manner  stated. 
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For  the  plaintiff  it  was  contended  that  the  subscription 
of  James  McClung  for  the  three  shares  was  complete,  and 
he  became  a stockholder  in  respect  of  those  three  shares, 
and  that  there  was  no  valid  transfer  of  them  to  the  plain- 
tiff, because  what  took  place  would  not  make  a valid 
transfer,  and  because,  if  the  calls  applied  to  this  stock, 
then,  under  sec.  14,  it  was  not  transferrable,  because  the 
calls  were  not  paid ; and  if  the  calls  did  not  affect  it,  then  the 
plaintiff  could  not  be  treated  as  owing  any  debt  in  respect 
of  it ; and  that  it  could  not  be  treated  as  an  original  sub- 
scription, because  the  whole  capital  was  subscribed  as  soon 
as  James  McClung  took  the  three  shares. 

The  learned  Judge  was  of  opinion  that  the  calls  did  not 
affect  this  stock ; but,  having  regard  to  the  fact  that  the 
plaintiff’s  seven  shares  were  in  the  same  position  as  to 
calls,  and  to  the  fact  that  he  assented  to  his  being  charged 
with  the  $900  in  his  account  with  defendants,  or  that  he 
charged  himself  with  it ; and  having  regard  particularly  to 
sections  7 and  21  of  the  statute,  the  learned  Judge  was 
strongly  of  the  opinion  that  the  plaintiff  could  not  set  up 
that  there  was  not  a sufficient  transfer  to  enable  the  de- 
fendants to  treat  him  as  the  holder ; and  that  the  plaintiff 
had  waived  the  necessity  for  formal  calls  upon  the  stock. 
He,  therefore,  allowed  against  the  plaintiff  the  $900,  and 
deducting  the  amount  of  $266.30,  which  he  found  as  the 
balance  in  his  favour  on  other  accounts,  he  entered  a ver- 
dict for  the  defendants,  on  the  plea  of  set-off,  for  $633.70, 
leaving  the  plaintiff  to  move  to  enter  a verdict  for  him  for 
$266.30,  or  otherwise  to  modify  the  verdict  entered. 

In  Easter  term,  May  19th,  1875,  McKenzie,  Q.C.,  ob- 
tained a rule  nisi  to  set  aside  the  verdict  entered  for  the 
defendants,  and  to  enter  a verdict  for  the  plaintiff,  pursuant 
to  the  leave  reserved. 

In  this  term,  November  19th,  1875,  Maclennan,  Q.  C.,. 
shewed  cause.  There  was  a valid  transfer  from  McClung 
to  the  plaintiff.  It  was  not  necessary  that  it  should  be  in 
writing,  for  except  it  is  so  required  by  a by-law  or  resolu- 
tion of  the  company,  a mere  verbal  transfer  is  sufficient, 
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and  there  was  no  by-law  or  resolution  here : Lindley  on 
Partnership,  3rd  ed.,  vol.  i,  153,  721-4.  The  plaintiff*  by  his 
conduct  is  estopped  from  denying  that  there  was  a transfer. 
But  assuming  that  there  was  no  transfer,  then  it  must  be 
treated  as  an  original  subscription  by  the  plaintiff. 

McKenzie,  Q.C.,  and  Britton  contra.  There  was  no 
valid  transfer,  as  it  should  have  been  in  writing, 
and  recorded  in  the  books  of  the  company,  and  a mere 
verbal  transfer  cannot  be  supported.  But  assuming  that 
there  was  a transfer,  it  was  invalid  under  sec.  14,  as  the 
previous  calls  had  not  been  paid,  and  the  stock  was  not 
transferred  by  the  company  as  forfeited  stock,  and  if  the 
previous  calls  made  did  not  affect  it,  then  no  calls  at  all 
having  been  made,  no  debt  \gas  ever  created.  The  plaintiff 
by  his  conduct  could  not  dispense  with  the  requirements 
of  the  statute.  Then  as  its  to  being  an  allotment  to  the 
plaintiff,  the  evidence  shews  that  the  allotment  was  to 
McClung : Ireland  v.  Guess,  5 U.  C.  R.  220 ; Ireland  v. 
Noble,  5 U.  C.  R.  235  ; Brice  on  Ultra  Vires,  344-7  ; Shel- 
ford  on  Joint  Stock  Cos.,  2nd  ed.,  87, 145 ; Stratford  and 
Moreton  B.  W.  Co.  v.  Stratton,  2 B.  & Ad.  518  ; Provincial 
Life  .Ass.  Co.  v.  Wilson,  28  U.  C.  R.  53. 

December  22nd,  1875.  Hagarty,  C.J. — After  a careful 
perusal  of  the  evidence  we  can  safely  adopt  the  facts  as 
stated  and  found  by  the  learned  Judge  in  his  well  con- 
sidered statement  of  the  case.  On  the  facts  thus  stated  we 
have  now  to  consider  the  plaintiff’s  objections. 

It  was  pressed  upon  us  with  much  force  by  Mr.  Macken- 
zie and  Mr.  Britton,  that  as  the  statutable  provisions  for 
the  transfer  and  acceptance  of  the  three  shares  had  not 
been  complied  with,  and  no  calls  made  thereon,  the  plain- 
tiff could  not  be  legally  charged  therewith. 

To  this  it  is  answered  that  as  between  the  plaintiff  and  the 
company  there  was  clear  evidence  of  such  a dealing  with 
these  shares  that  the  company  cannot  be  heard  asserting 
that  they  did  not  belong  to  the  plaintiff,  nor  can  the  latter 
deny  his  ownership  thereof.  The  stock  stood  in  McClung’s 
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name.  By  a binding  contract  with  McClung  they  are 
agreed  to  be  assumed  and  taken  by  the  plaintiff.  The 
plaintiff,  either  by  his  own  hand,  or  by  directions  given  by 
him,  removes  McClung’s  name  from  the  share  list  and 
substitutes  liis  own  therefor.  He  debits  himself  with  the 
full  amount  of  the  shares  $900.  The  calls  had  been  pre- 
viously made  on  the  allotted  stock.  McClung,  who  had  an 
account  with  the  company,  had  been  debited  by  them  with 
the  $900,  and  when  the  plaintiff  assumed  to  own  them  he 
was  debited  and  McClung  credited  with  the  $900. 

When  the  plaintiff  joined  the  company  and  took  the 
$2,100  of  stock,  he  was  debited  therewith,  and  afterwards 
paid  them  up  in  full.  So  he  was  debited  with  the  $900 
and  some  understanding  was  had  that  it  was  to  be  paid  out 
of  his  salary  as  president.  As  to  both  these  parcels  of  stock, 
it  seems  clear  that  the  plaintiff  cannot  be  heard  making 
any  objection  to  his  liability  for  the  amount  thereof  on  any 
ground  of  no  calls  being  made  on  them. 

All  the  stock  had  in  fact  been  called  up  in  full,  and  any 
newly  allotted  stock  to  McClung  or  to  the  plaintiff  must, 
we  think,  under  the  circumstances,  be  considered  as  liable 
to  be  paid  up  in  full  without  any  formal  call. 

Even  if  there  were  any  binding  agreement  that  this 
$900  were  to  be  paid  out  of  the  plaintiff’s  salary  as  presi- 
dent, it  can  hardly  now  avail  him  as  a defence. 

According  to  his  own  evidence  he  resigned  the  presi- 
dency voluntarily,  and  for  reasons  of  his  own.  He  then 
accepts  the  office  of  treasurer  at  the  same  salary,  and  after 
holding  that  some  time  becomes  an  agent  of  the  company 
for  the  sale  of  their  goods  on  commission.  He  does  not 
appear  to  have  ever  made  any  objection  to  any  of  these 
changes  on  any  ground  connected  with  the  payment  of  the 
$900. 

It  seems  to  me  that  the  true  way  to  look  at  the  case  is,  that 
the  parties  made  it  a matter  of  account.  The  sum  of  $900, 
the  amount  of  the  three  shares,  was  entered  in  the  books, 
and  all  the  accounts  of  the  company  were  based  on  the 
assumption  that  the  plaintiff  owed  that  amount  of  moneys 


510  COMMON  PLEAS,  MICHAELMAS  TERM,  39  VIC.,  1875. 

to  the  company.  The  ledger  entries  made  by  him  or  under 
his  direction  shew  the  charge  against  him,  and  he  himself 
adds  other  items  to  this  account  headed  as  it  was  by  the 
two  items  of  debit,  the  $2,100  and  the  $900. 

It  is  impossible  to  read  the  evidence  without  seeing 
dearly  that  he,  with  full  control  over  the  books,  continued 
to  keep  the  accounts  of  the  company  without  objection,  so 
that  they  would  represent  to  every  one  that  he  was  a 
debtor  for  the  amount  in  dispute. 

If  his  counsels’  argument  be  sound,  we  cannot  see  at 
what  distant  day  he  might  not  still  be  heard  to  insist  that 
he  did  not  own  and  was  not  responsible  for  these  three 
shares,  so  long  as  no  statutable  transfer  and  acceptance  were 
made,  and  so  long  as  no  call  specially  affecting  this  stock 
was  made,  they  would  always  continue  to  belong  to  Mr. 
McClung. 

We  think  it  impossible  to  accede  to  this  view.  If  ever 
there  could  be  a case  in  which  parties  by  a course  of  deal- 
ing and  conduct  had  acted  as  if  certain  formalities  had 
been  complied  with,  and  were  thereby,  as  between  them- 
selves, precluded  from  denying  that  things  really  were  as 
their  dealings  and  conduct  assumed  them  to  be,  this  case 
must  be  as  the  defendants  contend. 

We  have  not  to  deal  with  the  case  of  outside  creditors 
urging  claims  against  the  company  or  against  particular 
shareholders  under  the  statute  against  unpaid  stock.  They 
can  possibly  make  claims  and  insist  on  rights  paramount 
to  those  of  the  shareholders  as  amongst  themselves. 

The  difference  is  fully  pointed  out  in  the  well  known 
case  of  Macbeth  v.  Smart , first  in  the  Court  of  Chancery 
and  then  in  Error  and  Appeal,  14  Grant,  298;  and  Hy- 
land v.  DeLisle , L.  R.  3 P.  C.  17. 

The  plaintiff  could  compel  McClung  to  execute,  if  neces- 
sary, a formal  transfer  to  him.  The  latter  could  compel  the 
plaintiff  to  accept  and  indemnify  him  against  any  liability 
in  respect  of  the  shares. 

We  think  the  defendants  are  entitled  to  set  off  the 
whole  of  this  sum  of  $900  as  a money  demand  against  the 
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plaintiff.  It  seems  to  follow  that  they  are  entitled  under 
our  statute  law  to  a verdict,  not  merely  for  the  defendants, 
but  for  the  whole  balance  remaining  unpaid  to  them.  The 
right  to  have  a verdict  for  the  amount  proved  in  excess  of 
the  plaintiff’s  demand  is  provided  for  by  sec.  104,  C.  L.  P Act, 
and  has  been  the  law  in  this  Province  since  11  Geo.  4,  ch. 
5.  No  special  prayer  or  conclusion  to  the  plea  of  set-off 
was  required.  In  fact,  it  was  allowed  where  merely  notice 
of  set-off  had  been  given. 

Gwynne,  J. — The  three  shares  subscribed  for  by  James 
McClung,  in  August,  1873,  were  so  subscribed  for  by  him 
in  the  company’s  book  with  the  privity  and  consent  of  the 
directors  of  the  company,  and  of  the  plaintiff  as  its  presi- 
dent, and  for  the  sole  purpose  of  giving  effect  to  an  agree- 
ment entered  into  between  the  plaintiff  and  McClung  and 
others, — with  the  knowledge  of  the  directors,  whereby  the 
plaintiff  was  to  acquire  the  stock  then  already  subscribed 
by  McClung  and  the  others, — and  of  qualifying  McClung 
to  continue  to  be  a director,  which  he  was  to  continue  to  be 
in  virtue  of  the  agreement  referred  to. 

McClung  then  subscribed  for  that  stock  at  the  express 
instance  of  the  plaintiff,  and  for  the  sole  purpose  of  enab- 
ling him  to  effect  the  object  he  had  in  contemplation,  of 
acquiring  controlling  influence  in  the  affairs  of  the  compay. 

When  then  the  agreement,  in  virtue  of  which  McClung 
had  so  subscribed,  was,  by  the  mutual  consent  of  all  parties 
interested  therein,  cancelled  and  determined  at  the  like 
instance  and  request  of  the  plaintiff,  it  was  but  just  and 
proper  that  the  subscription  for  stock,  so  made  by  McClung 
for  the  plaintiff’s  purposes,  should  also  be  erased  from  the 
stock  book  and  be  wholly  cancelled,  together  with  the 
agreement  in  virtue  of  which  the  subscription  was  made. 

The  proper  way  to  put  the  parties  in  statu  quo  ante  was 
to  cancel  the  subscription,  and  not  to  regard  the  stock  as 
still  McClung’s  and  transferable  by  him.  Accordingly 
this  subscription  was  by  the  consent  of  the  directors 
of  the  company,  and  by  the  express  authority  of  the 
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plaintiff  as  president,  if  not  by  his  own  hand,  erased  from 
the  stock  book,  with  the  intention  of  cancellation.  This 
erasure  so  made,  operated,  in  my  judgment,  as  an  effectual 
cancellation  of  the  subscription. 

At  the  same  time  it  was  agreed  by  and  between  the 
plaintiff  and  the  directors  of  the  company  that  he  (the 
plaintiff)  should  himself,  in  the  place  and  stead  of  James 
McClung,  subscribe  for  the  same  identical  stock  as  the 
original  subscriber  therefor,  and  the  plaintiff  accordingly 
did  subscribe,  in  his  own  name  in  the  books  of  the  company, 
as  original  subscriber  for  the  same  precise  stock,  the  sub- 
scription for  which  by  McClung  had  been  so  cancelled. 

This,  as  it  appears  to  me,  was  quite  a proper  transac- 
tion, and  in  form  sufficient  to  effectuate  the  intention  of 
the  parties. 

The  name,  therefore,  of  the  plaintiff  appears  upon  the 
books  of  the  company,  and  properly  so,  as  it  seems  to  me, 
as  the  original  subscriber  for  this  amount  of  stock. 

Is  it  then  stock  in  respect  of  which  the  plaintiff  is  to  be 
liable  only  through  the  medium  of  calls  yet  to  be  made 
thereon  ? 

At  the  time  of  the  plaintiffs  subscription  all  the  other 
capital  stock  in  the  company  had  been  already  subscribed 
for,  and  called  in  by  duly  made  calls ; and  the  terms  upon 
which  the  plaintiff  subscribed  for  the  stock  in  question 
were,  that  he  should  pay  up  the  amount  in  full,  not  in 
answer  to  calls  but  out  of  his  salary  as  president  of  the 
company  ; and  the  mode  adopted  for  effecting  that  purpose 
was  that  the  stock  should  be  entered  to  him  as  paid  up  in 
full,  and  that  he  should  be  charged  in  the  books  of  the 
company  as  debtor  to  the  company  for  $900,  which  debit 
should  be  wiped  out  by  the  contra  credit  from  time  to  time 
accruing  to  him  in  respect  of  salary.  The  plaintiff  after- 
wards resigned  the  presidency,  and  received  instead  other 
offices  in  the  service  of  the  company,  equally  or  more  lucra- 
tive, and  the  entry  of  the  $900  to  his  debit  was  made  by 
himself  or  by  his  direction,  and  was  al  ways  recognised  and 
acknowledged  by  him  as  correct,  and  his  account  was  kept 
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under  liis  own  direction  in  the  books  of  the  company  upon 
the  basis  of  his  being  indebted  to  the  company  for  the  sum 
of  $900. 

After  subscribing  for  this  stock  in  this  manner  and 
under  these  circumstances,  and  after  accepting  credit  for 
the  stock  as  fully  paid  up,  and  after  entering  himself  or 
causing  himself  to  be  entered  as  a debtor  to  the  company 
for  $900,  and  having  his  account  kept  upon  that  basis,  and 
acting  upon  that  entry  as  just  and  true,  as  indeed  it  seems 
beyond  all  doubt  to  have  been,  the  plaintiff,  in  my  judg- 
ment, upon  the  authority  of  what  is  said  by  Crompton  J., 
in  Irish  Peat  Co.  v.  Phillips,  1 B.  & S.  599,  at  p.  625, 
and  upon  principle,  cannot  be  heard  to  say,  as  against  the 
company,  that  he  is  not  their  debtor  for  that  amount,  upon 
a suggestion  that  he  did  not  in  due  form  subscribe  for  the 
stock,  or  that  having  subscribed  for  it  no  calls  have  been 
in  due  form  made  upon  it. 

By  reference  to  the  plaintiff’s  account,  as  it  appears  to 
have  been  kept  in  the  company’s  books  under  his  own  in- 
spection, it  appears  that,  subsequently  to  the  debit  entry 
against  the  plaintiff  of  the  $900,  he  is  charged  with  divers 
items'  of  cash  by  him  received  from  time  to  time  up  to  the 
1st  February,  1874,  from  the  company,  to  the  amount  of 
$379.24,  and  on  the  1st  February,  1874,  he  is  credited 
with  the  sum  of  $650  for  salary. 

Now  this  sum  being  agreed  to  be  applied  to  the  payment 
of  the  $900,  left  only  the  sum  of  $250  due  from  the  plain- 
tiff on  account  of  the  stock  transaction  upon  the  1st  Feb- 
ruary, the  residue  or  $379.24,  being  due  by  him  for  cash 
advances.  Further  cash  advances  appear  to  have  been 
made  to  him  between  the  1st  February  and  10th  March, 
when  again  $133.33  is  entered  to  his  credit  on  account  of 
salary.  This  sum  being  as  agreed  applicable  to  the  payment  of 
the  balance  due  on  the  stock  transaction,  left  only  the  sum 
of  $176.67  due  in  respect  of  that  transaction  on  the  10th 
March,  1874.  Afterwards  further  cash  advances  are  made 
to  him  and  entered  to  his  debit  in  the  account  between  the 
10th  of  March  and  the  month  of  May,  when  the  further 
65 — vol.  xxv  c.p. 
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sum  of  $70  is  credited  to  him  for  salary,  which  sum  being 
applied  per  agreement  to  the  balance  due  in  respect  of  the 
stock  transaction,  left  only  the  sum  of  $46.67,  which  can 
properly  be  said  to  have  been  due  by  the  plaintiff  in 
respect  of  the  stock  transaction  when  this  action  was  com- 
menced, the  whole  residue  of  the  defendants’  set  off  being 
for  cash  advances  entered  to  the  plaintiff’s  debit  under  his 
own  direction  in  the  company’s  books. 

I think  there  can  be  no  doubt  that  under  these  circum- 
stances the  defendants  are  entitled  to  retain  their  verdict. 

Galt  J.  concurred. 

Rule  discharged. 


Brown  v.  The  British  America  Assurance  Company. 


Marine  policy — Loss — Cancellation  after — Ignorance  of  the  loss. 

Where  to  an  action  on  a policy  of  insurance  on  plaintiff’s  vessel,  the 
defendants  pleaded  that  before  the  loss  the  parties  cancelled  the  policy, 
while  the  evidence  shewed  that  the  cancellation  took  place  after  the 
loss. 

Reid,  that  the  plea  was  disproved,  and  that  the  plaintiff  was  entitled  to 
recover. 

Per  Hagarty,  C.  J. — Knowledge  on  the  part  of  defendants,  and  ignor- 
ance in  the  plaintiff  of  the  loss  having  occurred  at  the  time  of  such 
cancellation  would  render  it  inoperative  ; and  even  if  the  defendants 
were  equally  ignorant  with  the  plaintiff,  the  cancellation  would  still  be 
void  as  made  under  a common  mistake  of  fact. 

Declaration  on  a marine  policy  for  $2,000  on  the 
schooner  “ Meteor,”  averring  a total  loss  by  perils  assured 
against. 

Pleas  : 1.  Non  est  factum. 

2.  That  the  plaintiff  had  no  interest  at  the  time  of  loss. 

3.  That  the  plaintiff  had  assigned  the  policy  to  one 
House  without  the  defendants’  written  consent. 

4.  That  the  plaintiff’s  insurable  interest  was  in  a mort- 
gage of  the  vessel,  and  that  he  had  assigned  his  mortgage 
to  one  House,  without  the  defendants’  written  assent. 


BROWN  y.  BRITISH  AMERICA  ASSURANCE  CO. 


515 


5.  That  before  loss  the  plaintiff  assigned  his  interest  in 
the  policy  and  vessel  to  House,  and  after  the  assignment 
brought  the  policy  and  the  assignment  to  the  defendants 
to  get  their  written  consent : that  the  defendants  refused 
to  consent  unless  the  premium  note  for  $175  (given  by  the 
plaintiff  for  the  premium)  was  endorsed  by  House,  the 
assignee  : that  the  plaintiff  declined  to  accede  to  this  condi- 
tion ; and  thereupon  the  plaintiff  and  defendants  mutu- 
ally agreed  that  the  insurance  should  be  cancelled  and 
abandoned,  and  the  said  policy  and  the  premium  note  re- 
spectively given  up  and  destroyed,  and  they  were  given 
up  and  destroyed  accordingly;  and  thereupon  the  said 
policy  and  premium  note  were  mutually  abandoned,  can- 
celled and  discharged.” 

Issue  was  joined  on  these  pleas. 

There  was  also  a second  replication  to  the  fifth  plea ; that 
the  plaintiff  was  induced  to  make  the  said  agreement  by 
this  fraud,  covin,  and  misrepresentation  of  the  defendants. 

Issue. 

The  case  was  tried  before  Strong,  J.,  and  a jury,  at  To- 
ronto, at  the  Spring  Assizes  of  1875. 

It  appeared  that  the  vessel  was  lost  by  foundering. 

Charles  Macrae,  a sailor  on  board,  swore  she  was  lost  on 
the  12th  of  April,  1874.  She  sprung  a leak  ; her  pumps 
were  frozen  up.  She  became  disabled  on  Saturday,  April 
the  11th.  She  sank  about  four  miles  from  Oswego,  about 
3 o’clock  on  Sunday  afternoon,  the  12th. 

A telegram  was  produced  from  the  Montreal  Telegraph 
Office,  sent  from  Port  Dalhousie  at  8:50,  April  13th  : 
(i  Schooner  Meteor  sunk  off  Oswego — all  hands  saved.” 

The  plaintiff  held  a mortgage  on  the  vessel,  and  had  in- 
sured his  mortgage  interest  with  the  defendants  from  the 
1st  of  April  to  the  15th  of  November  following. 

He  was  negotiating  a transfer  of  his  mortgage  to  House. 

On  or  about  Wednesday,  April  the  8th,  he  went  to  the 
defendants’  office. 

The  assignment  of  the  policy  was  prepared  by  filling  up 
the  blank  endorsed,  and  executed  by  the  plaintiff.  The 
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defendants  were  asked  to  assent  to  the  proposed  transfer. 
The  plaintiff  was  told  that  his  note  for  $175,  which  he  had 
given  for  the  premium,  must,  according  to  their  rules,  be 
endorsed  by  House  as  a condition  of  their  assent.  Courn een, 
the  defendants’  marine  inspector,  went  to  see  House,  and 
told  him  this.  He  refused  to  endorse  the  note,  Courneen 
telling  him  that  the  assent  would  not  otherwise  be  given. 

Courneen  appeared  to  have  had  the  policy  with  him. 
House  said  that  he  distinctly  refused  to  accept  the  assign- 
ment of  the  mortgage,  unless  the  policy  were  assigned  to 
him,  and  to  his  knowledge  he  said  the  policy  never  was 
assigned.  From  the  evidence  it  appeared  that  no  interest, 
either  in  the  vessel  or  policy,  had  ever  vested  in  House,  and 
no  complete  assignment  of  the  policy  was  proved. 

The  vessel,  as  stated,  was  totally  lost  in  deep  water  on 
Sunday ; and  on  Monday  following  she  had  no  existence 
as  a ship  or  as  an  insurable  subject. 

On  the  Monday  morning  Courneen  said  he  met  the  plain- 
tiff* at  the  defendants’  office,  as  he  thinks,  about  ten  a.m. 
The  plaintiff*  asked  why  the  defendants  refused  to  assent 
to  the  assignment,  and  he  replied  because  House  refused  to 
endorse  the  note.  The  plaintiff*  asked  what  the  company 
would  take  off*  the  note  if  he  would  pay  cash,  and  witness 
said  5 per  cent.  * The  plaintiff*  said,  that  at  the  Royal 
Canadian  he  could  get- 10  per  cent.  off*.  It  was  then  sug- 
gested to  him  to  take  it  there.  The  premium  note  was  then 
handed  to  the  plaintiff*,  and  he  went  out  of  the  office  with  it.. 

Courneen , the  defendants’  marine  inspector,  said  he  knew 
the  policy  note  was  destroyed,  as  he  saw  pieces  of  it,  but 
did  not  know  when. 

Evans , a clerk  in  the  defendants’  office,  confirmed  this 
statement.  He  said  the  policy  was  cancelled  on  the  Monday^ 
and  the  word  “ cancelled”  on  the  back  was  in  his  (Evans’s) 
writing. 

Courneen  and  Evans  both  said,  that  at  this  interview 
they  neither  of  them  knew  or  had  heard  of  the  loss  of  the 
vessel. 

Courneen  stated  that  he  first  heard  of  the  loss  from  Cap- 
tain Douglas : that  he  met  him  before  12  ; say  11:30. 
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Douglas  stated  that  he  thought  he  went  to  his  office 
about  9:30,  and  heard  of  the  loss  shortly  after.  He  went 
out,  and  said  he  met  Courneen,  and  told  him  he  had 
heard  of  the  loss  at  the  Western  Assurance  office.  He 
thought  this  was  before  11  o’clock.  He  would  not  swear 
positively  it  was  not  after  11,  but  it  was  before  12,  and  his 
impression  was,  it  was  before  11. 

Jackman  swore  he  met  Courneen  about  a quarter 
past  ten,  and  they  spoke  of  the  report  about  the  vessel 
being  lost.  A man  named  Neilson,  he  said,  was  present- 
He  said  it  was  between  10  and  11  ; nearer  10  than  11,  but 
he  could  not  be  positive. 

Evans , being  recalled,  said,  that  not  more  than  five  or 
ten  minutes . after  Courneen  went  out,  and  after  the  plain- 
tiff had  left  the  office,  Courneen  came  back  and  told  them 
something  had  happened  to  the  vessel ; but  witness  did  not 
know  what  time  that  was. 

The  plaintiff  swore  that  he  came  down  that  morning  on 
the  train  from  Oakville.  It  was  due  to  leave  Oakville  at 
10,  but  was  rather  late,  and  did  not  reach  Toronto  till  past 
ll’o’clock:  that  Mr.  Pearce,  (afterwards  examined,)  was  a 
fellow-passenger,  and  that  he  left  Pearce  at  a quarter  to 
12.  He  had  gone  with  Pearce  to  House’s  office,  and  re- 
mained there  about  ten  minutes,  and  talked  with  him 
about  the  policy:  that  he  then  went  with  Pearce  to  a 
druggist’s  to  get  some  things,  and  then  to  another  shop  : 
that  he  then  parted  from  Pearce,  looked  at  his  watch,  saw 
it  was  a quarter  to  12,  and  then  went  to  the  defendants’ 
office,  and  had  the  conversation  with  Courneen  about  the 
premium  note : that  he  told  Courneen  he  could  get  10 
per  cent,  off  from  the  Royal  Canadian,  and  Courneen  said 
that  that  was  the  place  to  take  it  to  : that  Courneen  said 
the  policy  was  cancelled  anyway ; and  the  plaintiff  said,  if 
that’s  the  way  of  it,  and  as  his  name  was  on  the  back  of 
the  note,  he  did  not  want  to  have  the  note  round  there  if 
the  policy  was  cancelled  : that  Courneen  gave  him  the  note, 
and  the  plaintiff  tore  it  up  : that  it  was  five  minutes  to  12 
when  he  left  the  defendants’  office.  He  went  straight  to  the 
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Royal  Canadian  office,  but  they  said  they  had  information 
about  the  vessel  then.  He  was  to  return  at  2 p.  m.  He 
then  went  to  St.  James’s  hotel,  and  was  told  the  vessel 
was  lost.  After  his  dinner  he  went  out  and  obtained  par- 
ticulars. He  then  went  to  see  Mr.  House.  After  that,  he 
and'  House  met  Courneen,  and  taxed  him  with  knowing 
of  the  loss  when  they  met  at  the  defendants’  office.  Cour- 
neen denied  this,  and  told  him  it  made  no  difference,  as  he 
had  cancelled  the  policy  the  preceding  Thursday,  when 
House  refused  to  endorse  the  note. 

Courneen  denied  having  said  this. 

Mr.  Perry , the  agent  of  the  Royal  Canadian  Insurance 
Company,  swore  that,  on  that  Monday  morning,  a few  min- 
utes before  12,  the  plaintiff  came  to  him  to  insure  the  ves- 
sel, saying  he  had  been  insured  by  the  defendants,  but  had 
cancelled  the  policy,  as  House  declined  to  endorse  the 
premium  note,  and  they  would  only  allow  5 per  cent,  off  if 
he  paid  the  cash : that  witness  did  not  then  know  the 
classification  of  the  vessel,  and  could  not  then  effect  the 
insurance. 

Pearce  swore  that  he  came  with  the  plaintiff  on  the 
train  from  Oakville,  reaching  Toronto  about  ten  minutes 
after  1 1,  and  he  was  continuously  with  the  plaintiff  till  a 
quarter  to  12,  when  they  separated  at  Lyman’s  store. 

McGacben,  the  hotel-keeper,  said  he  told  the  plaintiff  of 
the  loss  of  the  vessel  about  12:30  : that  he  heard  of  it  about 
10  that  morning. 

House  swore  that  the  plaintiff  came  to  his  office  on  the 
Monday  morning  with  Pearce  ; Jhe  thought  about  1 1 :30.  He 
then  told  the  plaintiff  he  would  not  endorse  the  premium, 
note.  Between  1:30  and  2,  he  was  with  the  plaintiff  when 
they  saw  Courneen,  and  the  conversation  stated  by  the 
plaintiff  took  place,  Courneen  denying  that  he  had  known 
of  the  loss  when  they  met  at  the  defendants’  office,  and 
saying  that  he  had  cancelled  the  policy  on  the  preceding 
Thursday. 

It  was  objected,  on  behalf  of  the  defendants,  that  there 
was  no  evidence  to  support  the  replication  : that  there  was 
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no  obligation  to  communicate  the  loss,  even  if  the  defend- 
ants knew  of  it ; and  that  fraudulent  concealment  did  not 
come  under  the  replication. 

For  the  plaintiff  it  was  contended  that  there  was  evi- 
dence of  representation  by  conduct. 

The  learned  Judge  reserved  leave  to  move  to  enter  a non- 
suit on  the  points  taken,  and  held  that  if  Courneen  had 
notice  of  the  loss  at  the  time  of  the  cancellation  of  the 
policy  and  the  giving  up  of  the  premium  note,  he  ought 
to  have  communicated  it,  and  that,  not  having  done  so^ 
the  rescission  was  void  on  the  ground  of  fraudulent  con- 
cealment. 

It  was  left  to  the  jury  to  say, 

1.  Was  there  an  actual  assignment  of  the  policy  com- 
pleted to  House  ? 

2.  Had  Courneen  knowledge  of  the  loss  at  the  time  of 
the  premium  note  being  given  up  on  the  13th  of  April  ? 

And  they  were  directed  that  if  they  found  that  there  was 
no  subsequent  assignment,  and  that  Courneen  had  know- 
ledge of  the  loss,  then  they  should  find  for  the  plaintiff. 

The  jury  found  for  the  plaintiff,  with  $1,940  damages. 

In  Easter  Term,  May  20th,  1875,  J.  H.  Cameron,  Q.C., 
obtained  a rule  nisi  to  set  aside  the  verdict  for  the  plain- 
tiff, and  to  enter  a nonsuit,  pursuant  to  the  leave  reserved, 
or  for  a new  trial  on  the  law  and  evidence. 

In  Michaelmas  Term,  November  22nd,  1875,  Bethune 
shewed  cause.  The  evidence  shews,  and  the  jury  have 
found,  that  when  the  cancellation  took  place  the  inspector 
had  knowledge  of  the  loss  ; it  was  therefore  a fraud  on  the 
plaintiff  and  void.  The  defendants,  however,  contended 
that  even  if  the  inspector  had  knowledge  he  was  not  bound 
to  communicate  it  to  the  plaintiff,  but  such  a contention 
cannot  be  supported.  Even  assuming  that  there  was  no 
fraud,  the  loss  having  occurred  before  the  cancellation  took 
place,  the  plaintiff’s  claim  to  the  insurance  money,  became 
matured,  and  the  subsequent  cancellation  could  have  no 
effect.  At  all  events,  it  could  only  be  by  release  under  seal. 
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It  amounted  to  an  agreement  entered  into  under  a mutual 
mistake  of  fact,  and  therefore  the  plaintiff  is  entitled  to  re- 
lief in  equity  : Parsons  on  Contracts,  5th  ed.,  vol.  ii,  776-7; 
Chisolm  v.  Gadsden , 1 Strobh.  220 ; Fleming  v.  Slocum , 
18  Johns.  403;  Vine  v.  Mitchell , 1 Moo.  & Rob.  337. 

J.  H.  Cameron,  Q.  C.,  contra.  There  was  no  evidence  of 
knowledge  on  the  part  of  the  defendants  at  the  time  the 
cancellation  was  made.  This  is  denied  by  both  the  inspec- 
tor and  the  clerk  who  cancelled  the  policjr.  But  even  if 
there  was  such  knowledge,  there  was  no  obligation  to  com- 
municate it  to  the  plaintiff.  The  fact  of  the  cancella- 
tion having  been  made  after  the  loss  occurred,  does  not 
render  it  inoperative.  The  whole  question  is,  was  there  a 
cancellation  in  fact : Addison  on  Contracts,  7th  ed.,  288 ; 
Shep.  Touch.  70 ; Heinekey  v.  Earle,  8 E.  & B.  410 ; Ingham 
v.  Primrose , 7 C.  B.  N.  S.  82;  Bates's  Dig.  of  Ins.  Cases, 
3rd  ed.,  156-9  ; Atlantic  Ins.  Co.  v.  Goodall,  35  New  Hamp. 
328.  If,  however,  the  Court  should  be  of  opinion  that 
a nonsuit  should  not  be  entered  on  the  legal  objections, 
then  leave  is  asked  for  a new  trial,  to  enable  the  defen- 
dants to  furnish  additional  evidence  to  shew  that  the  con- 
duct of  the  inspector  was  bond  fide. 

December  22nd,  1875.  Hagarty,  C.  J. — It  is  impossible 
to  say  that  the  verdict  is  contrary  to  evidence,  or  the 
weight  of  evidence. 

It  seems  difficult  to  refuse  credit  to  the  very  distinct 
evidence  as  to  the  time  of  the  arrival  of  the  train ; and 
Pearce’s  statement  (corroborated  by  House)  confirms  the 
plaintiff’s  statement  that  he  did  not  go  to  the  defendants’ 
office  till  nearly  12  o’clock.  Perry’s  evidence  also  tends 
strongly  in  the  same  direction ; and  Neilson,  Douglas,  and 
Jackman  are  all,  more  or  less,  against  the  agent’s  state- 
ments. 

We  cannot,  in  our  judgment,  interfere  with  the  verdict. 
It  was  the  finding  to  be  expected  from  any  jury  on  such  a 
case  as  this,  and  nothing  is  more  unlikely  than  that  any 
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jury  to  be  hereafter  empannelled  would  arrive  at  any  dif- 
ferent conclusion. 

I am  satisfied  there  was  no  assignment  to  House. 

It  remains  to  consider,  whether  there  be  any  legal  diffi-  % 
culty  in  the  plaintiff’s  way. 

Assuming  that  the  underwriters  had  notice  of  the  loss 
(as  the  jury  have  held),  we  have  a case  of  parties  dealing 
on  a total  ignorance  on  the  one  part  of  a matter,  the  most 
vital  to  the  whole  transaction,  and  a knowledge  by  the 
other  of  such  matter. 

The  ship  had  been  totally  lost  the  day  before.  The 
plaintiff  had  a clear  claim  on  the  defendants  on  complying 
with  certain  forms,  for  the  sum  insured,  a cause  of  action 
vested  in  the  sense  of  a valid  claim  for  indemnity  for 
the  loss.  The  defendants  knew  all  this.  The  plaintiff 
does  not.  He  receives  back  the  premium  note,  which  he 
tears  up,  and  leaves  there,  to  insure  in  another  company, 
when  there  was  nothing  to  insure,  when  any  contract  of 
insurance  that  he  might  formally  effect  would  be  void,  as 
having  nothing  on  which  to  operate. 

No  evidence  was  given  as  to  what  time  of  the  day  the 
word  “ cancelled”  was  written  on  the  policy. 

It  is  to  be  hoped  the  law  is  not  so  lamentably  defective 
as  to  allow  such  a transaction  to  be  unimpeachable. 

If  one  party  had  paid  money  to  another  under  such  cir- 
cumstances, we  have  no  doubt  but  he  could  recover  it 
back,  as  paid  under  a total  mistake  of  facts. 

We  need  only  refer  to  the  collection  of  authorities  on 
that  head  in  the  notes  to  Marriot  v.  Hampton , 2 Sm.  L. 
C.,  7th  ed.,  405. 

Even  if  the  defendants  were,  equally  with  the  plaintiff 
ignorant  of  the  fact  of  the  loss,  a supposition  which  we 
would  gladly,  if  possible,  assume  as  correct,  the  Court  of 
Equity  would,  we  think,  set  aside  any  agreement  entered 
into  on  such  a common  mistake. 

Cooper  v.  Phibbs , L.  It.  2 H.  L.  149  (a),  so  declares  the 


(a)  See  also  Fane  v.  Fane,  L.  R.  20  Eq.  698. 
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]aw.  The  Chancellor  says,  at  p.  164  : “ The  appellant  says,. 
‘ I entered  into  the  agreement  under  a common  mistake, 
and  I am  entitled  to  be  relieved  from  the  consequence  of 
it.’  In  support  of  that  proposition  he  relied  upon  a case 
decided  in  the  time  of  Lord  Hardwicke,  not  by  Lord  Hard- 
wicke  himself,  but  by  the  then  Master  of  the  Rolls  : Bing- 
ham v.  Bingham,  1 Yes.  Sr.  127,  where  that  relief  was 
expressly  administered.  I believe  that  the  doctrine  there 
acted  upon  was  perfectly  correct  doctrine.” 

Lord  Westbury  says,  at  p.  170:  “If  parties  contract 
under  a mutual  mistake  and  misapprehension  as  to  their 
relative  and  respective  rights,  the  result  is,  that  that  agree- 
ment is  liable  to  be  set  aside,  as  having  proceeded  upon  a 
common  mistake.” 

I think  the  verdict  must  stand.  Even  if  we  give  the 
defendants  the  credit  of  not  knowing  of  this  loss  at  the 
time  of  this  alleged  cancellation,  we  cannot  avoid  the  ex- 
pression of  surprise  and  regret  that  any  respectable  body  of 
underwriters  should  have  refused  to  pay  a loss  under  such 
circumstances,  or  have  striven  to  make  an  innocent  party 
suffer  from  such  a mistake. 

It  was  urged  in  argument  that  the  effect  of  upholding 
this  verdict  is  to  cast  a stain  on  a meritorious  official  of  the 
company.  The  defendants  must,  however,  remember  that 
their  insisting  on  urging  this  defence  is  the  sole  cause  of  any 
unfavorable  reflection  that  may  be  cast  on  them  or  on  him. 

I have  thought  it  right  to  fully  examine  all  the  evidence 
of  fraud.  The  view  suggested  by  my  brother  Gwynne  as 
to  the  substantial  failure  in  the  proof  of  the  plea,  and  that 
it  was  thus  unnecessary  to  consider  the  replication,  seems 
to  be  well  founded. 

The  case,  as  presented  at  the  trial,  and  in  argument  be- 
fore us,  was  almost  wholly  on  the  effect  of  the  replication. 

Gwynne,  J. — The  question  turns  upon  the  fifth  plea, 
which,  in  short  substance,  is,  that  before  loss  the  plaintiff 
and  defendants  by  mutual  consent  cancelled  and  dis- 
charged the  policy. 
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That  the  cancellation  took  place  before  loss  is  the  essence 
and  gist  of  the  plea,  and  it  is  always  so  pleaded : Reid  v. 
Hoskins,  6 E.  & B.  953 ; Baines  v.  Woodfall,  6 C.  B.  N.  S. 
657 ; for  after  loss  arises  the  cause  of  action  thus  accrued 
can  only  be  discharged  by  release  or  accord  and  satisfac- 
tion : Edwards  v.  Chapman,  1 M.  & W.  231 ; Goldliam  v. 
Edwards,  17  C.  B.  141. 

The  plaintiff  joins  issue  on  the  plea,  and  also  replies  that 
the  cancellation  was  obtained  by  the  fraud,  covin,  and  mis- 
representation of  the  defendants  and  their  agents. 

The  plaintiff  is  entitled  to  retain  his  verdict,  for  by  what- 
ever inducement  the  plaintiff  may  have  been  procured  to 
consent  to  what  is  relied  upon  as  a cancellation,  and 
whether  or  not  any  representations  were  made  to  him  by 
which  such  consent  was  procured,  the  evidence  is  clear  that 
what  did  take  place  occurred  after  loss,  and  was  therefore 
inoperative. 

The  plea  being  thus  disproved,  the  plaintiff  must  be  en- 
titled to  recover. 

Galt,  J.,  concurred. 

Rule  discharged. 
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Adams  v.  Corcoran. 

Trover — Married  woman— Devise  of  personal  property. 

In  an  action  of  trover  against  defendant  for  the  conversion  of  certain  per- 
sonal property  bequeathed  by  testatrix,  a married  woman,  to  the 
plaintiff,  in  trust  for  her  children,  and  appointing  him  executor,  the 
defendant  claimed  the  property  by  gift  inter  vivos  from  testatrix,  and 
on  such  gift  being  disproved,  he,  amongst  other  objections,  urged  that 
the  will  was  invalid  on  the  ground  of  the  absence  of  the  husband’s  con- 
sent. The  testatrix,  who  was  living  apart  from  her  husband,  died  in 
possession  of  the  property  ; there  was  no  plea  on  the  record  denying 
the  plaintiff’s  status  as  executor  ; the  husband  had  never  interposed, 
nor  did  defendant  defend  under  the  husband’s  right. 

H eld,  under  these  circumstances,  that  it  was  not  open  to  the  defendant 
to  raise  the  objection. 

The  declaration  was  for  the  taking  and  conversion  of 
the  goods  of  the  testatrix,  with  like  counts  for  the  goods 
of  the  plaintiff  as  executor. 

The  pleas  were:  not  guilty ; a denial  of  the  property;  and 
leave  and  license  of  the  testratrix,  and  of  the  executor. 

There  were  also  the  common  counts,  to  which  the  plea  of 
never  indebted  was  pleaded. 

The  case  was  tried  before  Harrison,  C.  J.,  without  a jury, 
at  Stratford,  at  the  Fall  Assizes  of  1875. 

It  appeared  from  the  evidence  that  the  testatrix,  Elizabeth 
Ann  Acty,  a married  woman,  but  living  apart  from  her 
husband,  came  from  Minnesota,  where  she  had  lived  many 
years,  and  with  her  son,  a youth  under  20,  went  to  live 
with  her  sister,  the  wife  of  the  defendant,  at  London,  Ontario* 
She  was  in  very  bad  health.  She  brought  with  her  a quan- 
tity of  goods  and  chattels — namely,  clothing,  linen,  spoons, 
forks,  &c. 

Two  or  three  days  before  her  death,  she  told  her  brother, 
the  present  plaintiff,  to  have  her  will  prepared,  and  it  was 
accordingly  drawn  and  witnessed  by  Mr.  Meredith,  and 
was  dated  the  6th  July,  1871.  She  left  all  her  property, 
real  and  personal,  to  the  plaintiff,  in  trust,  after  payment  of 
debts,  to  convert  the  same  into  money,  and  invest  the  pro- 
ceeds for  the  benefit  of  her  two  children. 

Probate  was  granted  to  the  plaintiff  on  the  25th  August, 
1873,  by  the  Middlesex  Surrogate  CouTt. 
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In  the  will,  she  described  herself  as  of  the  city  of  Lon- 
don, Canada,  wife  of  John  Acty,  of  Farnbault,  Rice  County, 
in  the  State  of  Minnesota,  “ now,  by  mutual  consent,  living 
legally  apart  from  my  husband,  and  now  being  domiciled 
in  the  said  city  of  London  .” 

Probate  was  also  granted  in  the  State  of  Minnesota,  on 
the  23rd  December,  1873. 

She  died  in  the  defendant’s  house. 

This  action  was  brought  to  recover  the  chattel  property 
that  she  brought  there,  the  defendant  refusing  to  give  it 
up,  asserting  that  it  was  given  by  the  testatrix  to  her 
sister,  his  wife. 

She  came  to  the  defendant’s  house  in  June,  and  died 
about  the  6th  July  following. 

The  defendant  swore  that  she  had  given  the  things  to 
his  wife. 

In  the  following  September  the  defendant’s  wife  died. 

The  contest  on  the  facts  was  as  to  the  ownership  of  the 
goods,  whether  the  testatrix  had  really  given  them  to  the 
defendant’s  wife  or  not.  The  evidence  was  contradictory. 

The  learned  Chief  Justice  remarked  that,  of  course,  the 
onus  was  on  the  defendant  to  prove  that  the  goods  were 
exempt  from  the  operation  of  the  will : that  his  conten- 
tion rested  principally  on  his  own  testimony,  to  some  ex- 
tent corroborated  by  that  of  Mr.  Meredith ; but  that  the 
testimony  of  Mr.  Meredith  was  not  inconsistent  with  the 
absence  of  a gift  inter  vivos,  and  the  defendant’s  statements, 
as  sworn  to  by  the  plaintiff  and  his  brother,  were  quite 
inconsistent  with  his  present  contention ; and  that  the 
plaintiff’s  view  was  supported  by  the  evidence  of  the  testa- 
trix’s son  and  father.  He  considered  the  weight  of  testi- 
mony against  the  defendant.  He  also  thought  that  the 
evidence  of  a gift  inter  vivos  was  not  of  that  clear  and 
satisfactory  character  that  would  warrant  the  withdrawing 
the  property  in  dispute  from  the  operation  of  the  will, 
and  he  found  a verdict  for  the  plaintiff. 

Certain  legal  exceptions  were  taken,  on  which  leave  was 
reserved  to  move  to  enter  a nonsuit — namely,  that,  as  the 
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husband  was  living,  the  plaintiff  could  not  sue  : that  it 
should  be  proved  that  by  the  foreign  law  the  wife  could 
hold  separate  property  : that  as  to  the  goods  brought  from 
the  United  States,  it  was  to  be  presumed  the  goods  were 
the  husband’s  ; and  that  the  devise  being  to  a brother,  and 
not  to  children,  was  void  under  our  statute. 

In  Michaelmas  term,  November  16th,  1875,  J.  K.  Kerr , 
obtained  a rule  nisi  to  enter  a verdict  for  the  defendant  on 
the  Law  Reform  Act,  or  for  a nonsuit  on  the  leave  reserved. 

In  the  same  term,  December  1st,  1875,  R.  Smith,  (of 
Stratford),  shewed  cause,  and  J.  K.  Kerr  opposed  the  rule. 
On  the  merits  the  plaintiff  is  entitled  to  succeed.  The 
.evidence  was  carefully  considered  by  the  learned  Chief 
Justice,  and  he  found  in  the  plaintiff’s  favor.  Assuming 
the  defendant’s  evidence  to  be  true,  it  does  not  constitute 
a gift.  There  must  be  a parting  with  the  possession  or 
dominion  over  the  goods,  and  the  evidence  is  inconsistent 
with  such  a contention;  Williams  on  Executors,  7th  ed., 
vol.  1,  774 ; Winter  v.  Winter , 4 L.  T.  N.  S.  639  ; Heartley 
v.  Nicholson , L.  R.  19  Eq.  233.  Then  as  to  the  validity  of 
the  will.  Apart  from  Consol.  Stat.  U.  C.  ch.  73,  sec.  16,  a 
married  woman  may  make  a valid  will  of  personalty  with 
her  husband’s  cpnsent;  and  it  is  not  necessary  that  the 
assent  should  be  express,  but  it  may  be  presumed  from  con- 
duct, as  here  in  not  objecting  to  probate,  &c.  Even  if  the 
bequest  came  within  the  terms  of  Consol.  Stat.  U.  C.  ch.  73, 
the  fact  of  its  being  through  the  intervention  of  a trustee, 
and  not  direct  to  the  children,  would  not  render  it  invalid. 
However,  this  is  not  such  property  as  is  affected  by  the 
Act ; Mitchell  v.  Weir,  19  Grant  568 ; Davisson  v.  Sage , 
20  Grant  115;  In  re  Smith,  1 Swabey  & Tristram  125;  Par- 
ker v.  Brooke,  9 Yes.  583;  Rich  v.  Cockell,  9 Yes.  369;  Curtis 
v.  Price,  12  Yes.  89 ; McGuire  v.  McGuire,  23  C.  P.  123  ; 
Balsam  v.  Robinson,  19  C.  P.  263  ; Kroemer  v.  Gless,  10 
C.  P.  470 ; Brook  v,  Turner , 2 Mod.  170.  Moreover,  there  is 
no  plea  on  the  record  denying  the  plaintiff’s  status  as  execu- 
tor, nor  does  defendant  defend  under  the  husband’s  right. 
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J.  K.  Kerr,  contra.  The  defendant  was  entitled  to  hold 
the  property,  as  the  evidence  shews  a gift  inter  vivos ; 
Viet  v.  Viet,  34  U.  C.  R.  104;  Regina  v.  Garter,  13  C.  P. 
611.  At  all  events  it  was  the  husband’s  property,  and 
therefore  the  testatrix  had  no  power  to  devise  it ; or  even 
if  the  wife’s,  there  was  no  proof  of  the  husband’s  assent 
to  render  the  bequest  valid.  It  must,  therefore,  be  shewn 
to  come  within  Consol.  Stat.  U.  C.  ch.  73,  sec.  16,  whereas 
under  that  Act  it  must  be  to  the  children  direct,  and  not, 
as  here,  through  the  intervention  of  a trustee.  There  is 
nothing  to  prevent  the  defendant  from  objecting  to  the 
validity  of  the  will,  on  the  grouiid  of  the  absence  of  the 
husband’s  assent,  as  the  objection  arises  on  the  plaintiff’s 
case.  The  rule  as  to  setting  up  the^’us  tertii,  only  applies 
where  the  defendant  sets  it  up  as  a substantive  defence : 
Davisson  v.  Sage,  20  Grant  115;  McGuire  v.  McGuire , 
23  C.  P.  123;  Mitchell  v.  Weir,  19  Grant  568;  Leith's 
Real  Prop.  Statutes,  281 ; Taylor  on  Evidence,  6th  ed..> 
839 ; Snell's  Equity,  3rd  ed.,  136. 

January  8th,  1876,  Hag  ARTY,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

As  to  the  merits,  we  see  no  reason  to  question  the  finding 
of  the  learned  Judge  A perusal  of  all  the  evidence  leads 
to  the  conclusion  at  which  he  arrived,  and  we  ought  not 
to  interfere. 

The  main  point  is  as  to  the  validity  of  the  will. 

There  is  no  plea  denying  that  the  plaintiff  is  executor,  or 
raising  any  question  as  to  his  status.  Probate  has  been 
duly  granted  by  the  proper  Court ; the  will  proved  to  be 
testamentary  in  its  character,  and  the  administration  of 
the  personal  estate  confided  in  the  plaintiff.  The  testatrix 
■died  in  apparently  undisturbed  possession  of  the  property. 
Her  husband,  said  to  be  resident  in  Canada  at  the  time 
of  the  trial,  has  never  interposed  or  made,  any  claim  to 
these  goods.  The  defendant  cannot  in  any  view  be  said  to 
be  setting  up  or  defending  under  the  husband’s  right. 

The  husband,  if  he  pleased,  could  have  opposed  the  grant 
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of  Probate  to  the  plaintiff,  by  either*  the  Canadian  or 
the  American  Court.  He  may  have  done  so,  for  all  that 
appears. 

On  the  face  of  the  will,  the  testatrix  asserts  herself  to  be 
a married  woman,  living  legally  apart  from  her  husband. 

A married  woman  may  make  a will  of  personalty  with 
her  husband’s  assent.  This  assent  may  be  shewn  in  vari- 
ous ways. 

The  husband  might  have  appeared  and  opposed  probate 
in  the  Surrogate  Court,  as  in  Paglav  v.  Tongue , L.  R 1 P. 
& D.  158. 

In  Noble  v.  Phelps,  1*  R 2 P.  & D.  276,  the  general 
law  is  very  fully  stated  in  the  arguments  of  counsel. 

Lord  Penzance,  says,  at  p.  282,  “ The  evidence  in  the 
case  satisfied  the  Court  that  the  husband  did  give  a general 
assent  to  his  wife’s  making  a will.” 

In  Roper , on  Husband  and  Wife,  2nd  ed.,  vol.  1,  (Jacob’s 
ed.),  170,  it  is  said:  “In  order  to  establish  the  will,  a 
general  assent  that  the  wife  may  make  a will  is  not  suffi- 
cient : it  should  be  shewn  that  he  has  consented  to  the 
particular  will  that  she  has  made,  and  his  consent  should  be 
given  when  it  is  proved.” 

Lord  Penzance  refers  to  this  in  the  last  case  cited.  When 
a will  of  a married  woman  is  made  under  a power,  the 
Court  usually  grants  probate,  leaving  to  the  Court  of  Equity 
to  decide  if  the  power  have  been  duly  exercised. 

Sir  C.  Cress wel],  In  re  Smith,  1 Swabey  v.  Tristram , 
125,  says,  at  p.  127,  “The  assent  of  the  husband  to  his  wife’s 
will,  is  merely  a waiver  of  his  rights  as  her  administrator, 
and  that  if  he  pre-decease  his  wife,  her  will,  so  far  as  it 
depends  on  his  consent,  is  void  against  her  next  of  kin.” 

The  subject  is  discussed,  in  Williams  on  Executors,  7th 
ed.  vol.  i.,  p.  52-8. 

As  we  think  the  defendant  shewed  no  property  in  the 
goods  by  gift  from  the  testatrix,  he  stands,  as  against  the 
plaintiff,  as  a mere  wrongdoer. 

We  think,  at  the  trial,  the  plaintiff’s  right  could  not  be 
challenged  on  these  pleadings  by  this  defendant. 
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There  is  no  necessity  to  refer  to  the  Married  Woman’s 
Act. 

The  case  is  disposed  of  on  the  general  principles  of  the 
law. 


Rule  discharged. 


DARRAGH  QUI  TAM  V.  PATERSON. 

J ustice  of  the  Peace — Neglect  to  return  convictions — Several  penalties. 

Held,  that  the  neglect  of  a justice  of  the  peace  to  return  convictions 

made  by  him  as  prescribed,  renders  him  liable  under  32-33  Vic.  ch. 

31  D.,  as  well  as  under  the  C.  S.  U.  C.  ch.  24,  to  a separate  penalty 

for  each  conviction  not  returned,  and  not  merely  to  one  penalty  for 

not  making  a general  return  of  such  convictions. 

The  various  statutes  on  the  subject  reviewed. 

This  action  was  commenced  on  the  12th  of  October,. 
1874. 

The  first  count  of  the  declaration  set  out  a conviction  by 
the  defendant  as  a Justice  of  the  Peace,  of  one  George 
Butchart,  to  pay  a fine  and  costs : breach,  that  the  defend- 
ant did  not  return  the  conviction,  &c.,  before  the  second 
Tuesday  in  September  then  ensuing,  being  one  of  the  four 
days  appointed  in  each  year  by  the  statute,  though  a rea- 
sonable time  had  elapsed  after  the  said  conviction  to  make 
such  return,  and  claiming  $80. 

Second  count:  setting  out  a conviction  of  one  John 
Darragh ; the  non -return  before  the  same  day,  &c. ; and 
claiming  $80. 

The  third  count : setting  out  a conviction  of,  or  rather  an 
adjudication,  against  one  William  Brown,  to  pay  a fine  and 
costs  ; the  time  of  return  as  above,  and  claiming  $80. 

The  fourth  count : setting  out  a conviction  of  one  Patrick 
Guilfoy,  to  pay  a fine  and  costs  ; the  same  return  as  before, 
and  claiming  $80. 

Pleas  : 1.  Not  guilty.  2.  Never  indebted.  Issue. 

The  cause  was  tried  before  Gwynne,  J.,  without  a jury,, 
at  Owen  Sound,  at  the  Spring  Assizes  of  1875. 

67 — vol.  xxv  c.p. 
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Mr.  McFayden,  for  the  defendant,  asked  leave  to  file  a 
plea  setting  up  that  on  the  1st  of  March,  one  George  Ken- 
nedy brought  a similar  action,  to  which  the  defendant  suf- 
fered judgment  nil  dicit  to  be  recovered  for  four  penalties, 
or  S3 20,  against  him  for  the  non-return  of  the  same  con- 
victions. 

The  counsel  for  the  plaintiff  relied  upon  the  case  of 
Kelly  qui  tam  v.  Cowan , 18  U.  C.  R.  104,  which  declares 
that  the  first  person  bringing  this  action  is  the  person  enti- 
tled to  recover. 

On  the  authority  of  that  case,  and  because  the  judgment 
suffered  seemed  to  have  been  collusive,  the  learned  Judge 
refused  to  allow  the  plea,  leaving  the  defendant  to  apply 
to  the  Court  as  he  might  be  advised. 

It  was  then  agreed  that  a verdict  should  be  entered  for 
the  plaintiff  for  S320,  being  for  four  penalties,  with  leave 
to  the  defendant  to  move  the  Court  on  the  ground  of  the 
other  judgment  having  been  recovered  ; and  also  subject  to 
the  opinion  of  the  Court,  whether,  under  the  last  statutes 
on  this  matter,  more  than  one  penalty  could  be  recovered, 
and  if  only  one,  then  the  verdict  to  be  reduced  to  $80. 

In  Easter  term,  May  20th,  1875,  Robinson, Q.  C., obtained 
a rule  nisi  on  the  leave  reserved,  and  on  the  Law  Reform 
Act,  to  enter  a verdict  for  the  plaintiff,  or  for  a new  trial, 
on  the  law  and  evidence;  and  for  leave  to  amend,  by  adding 
a plea  of  the  other  action  pending,  and  judgment  thereon. 

In  Michaelmas  term,  November  29th,  1875,  J.  Creasor 
shewed  cause.  The  Consol.  Stat.  U.  C.,  ch.  124,  sec.  2,  is 
still  in  force,  and  imposes  a separate  penalty  for  each  con- 
viction not  returned : JDonogh  qui  tam  v.  Longworth,  8 
C.  P.  437.  The  Law  Reform  Act,  32  Vic.  ch.  6,  sec.  9, 
sub-sec.  4,  only  applies  to  sec.  1,  and  does  not  affect  sec.  2. 
And  the  Dominion  Act,  32-33  Vic.  ch.  31,  secs.  76-78,  if 
it  affects  it  at  all,  only  does  so  far  as  Dominion  offences  are 
concerned,  and  the  offences  here  are  all  under  local  Acts : 
Drake  qui  tam  v.  Preston,  34  U.  C.  R.  257 ; Corsant  qui 
tam  v.  Taylor , 23  C.  P.  607.  The  plea  of  the  former  judg- 
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ment  recovered  should  not  be  allowed,  as  there  is  no  affi- 
davit of  bona  ficles,  and  it  certainly  appears  to  be  collusive. 

Robinson , Q.  C.,  contra.  The  plaintiff  can  now  only 
recover,  one  penalty,  no  matter  how  many  convictions  are 
not  returned.  Donogh  qui  tam.  v.  Longwortli,  8 C.  P.  437, 
would  shew  that  there  was  a separate  penalty  under 
Consol.  Stat.  U.  C.,  ch.  124,  sec.  2,  for  the  non-return  of 
each  conviction,  but  that  case  was  decided  with  doubt. 
The  Law  Reform  Act,  which  in  effect  amends  that  Act, 
requires  only  one  return  of  all  convictions,  and  imposes 
one  penalty.  The  Dominion  Act,  32-33  Vic.  ch.  31,  how- 
ever, repeals  the  previous  Acts,  and  only  imposes  one 
penalty;  and  if  it  only  applies  to  offences  which  are  the 
subject  of  Dominion  legislation,  some  of  the  offences  con- 
victed for  here  are  of  that  character.  The  offences  more- 
over are  not  sufficiently  stated  to  enable  the  Court  to 
judge  under  which  jurisdiction  they  come  : Drake  qui  tam 
v.  Preston,  34  IT.  C.  R.  257 ; Corsant  qui  tam  v.  Taylor, 
23  C.  P.  607 ; Ollard  qui  tam  v.  Owens,  29  TJ.  C.  R.  515 ; 
In  re  Lucas  and  McGlashan,  29  U.  C.  R.  81 , Regina  v. 
Boardman,  31  TJ.  C.  R.  553 ; Regina  v.  Snider,  23  C.  P. 
330.  As  to  the  plea,  the  defendant  considered  from  what 
took  place  at  the  trial,  that  the  only  question  was,  whether 
it  constituted  a defence  at  law,  the  objection  suggested  to 
it  being  that  though  judgment  had  been  recovered  in  the 
previous  action,  this  action  was  the  first  commenced. 

January  8th,  1876.  Hagarty,  C.  J. — No  affidavits  have 
been  offered  to  us  in  support  of  the  application  to  plead 
the  other  action  and  judgment. 

We  think  it  impossible,  in  the  total  absence  of  any 
proof,  for  us  to  assume  that  the  defendant  could  substan- 
tiate any  such  plea. 

Had  the  defence  been  real,  it  is  hard  to  see  why  it  was 
not  regularly  upon  the  record. 

We  are  told  that  it  was  admitted  at  the  trial  that  there 
was  such  a recovery  in  fact.  All  we  know  is,  that  what- 
ever was  shewn  or  stated  to  the  learned  Judge  raised  the 
conclusion  in  his  mind  that  the  recovery  was  collusive. 
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It  is  out  of  the  question  that  the  defendant  should  ask 
our  interference  now,  without  offering  any  proof  whatever. 

We  do  not  think  we  should  now  entertain  Mr.  Robin- 
son’s objections  to  the  declaration  on  the  present  rule. 

They  were  not  urged  at  nisi  prius,  where  any  formal 
matter  might  possibly  have  been  cured  by  amendment  or 
formal  proof. 

As  to  any  apparent  want  of  jurisdiction  in  adjudicating 
on  the  charges,  we  understood  it  was  conceded  on  the  argu- 
ment that  the  magistrate,  if  he  convict  in  fact,  directing  or 
enforcing  a fine,  &c.,  is  liable  to  the  penalty  for  not  return- 
ing, &c.,  even  though  he  had  not  jurisdiction:  O'Reilly  qui 
tctm  v.  Allan,  11  U.  C.  R.  411. 

The  chief  point  to  be  considered  is,  whether  the  defend- 
ant is  liable  to  more  than  the  single  penalty. 

It  was  conceded  on  the  argument,  that  under  the  Consol. 
Stat.  U.  C.  eh.  124,  the  penalty  attached  to  each  convic- 
tion, and  not  merely  to  the  omission  to  make  a general  re- 
turn, which  may  include  many  convictions.  Donogh  qui 
tam  v.  Lougworth,  8 C.  P.  437,  was,  on  the  4 & 5 Vic.,  ch. 
12,  the  same  in  effect  as  in  the  consolidated  form. 

The  Ontario  Act,  32  Vic.,  ch.  6,  sec.  9,  sub-sec.  4,  amends 
sec.  1,  and  4 of  Consol.  Stat.  U.  C.,  ch.  124,  and  directs  that 
“ The  returns  of  convictions,  and  fines  by  Justices  of  the 
Peace  therein  mentioned,  shall  henceforth  be  made  to  the 
Clerks  of  the  Peace  instead  of  the  Courts  of  Quarter  Sessions, 
and  shall  be  made  quarterly  on  or  before  the  second  Tuesday 
in  the  months  of  March,  June,  September,  and  December 
in  each  year,  and  shall  embrace  in  every  instance,  all 
convictions  not  embraced  in  some  previous  returns,”  &c. 

It  may  be  noticed  that  this  last  Act  speaks  of  “ the  re- 
turns therein  mentioned.”  It  does  not  seem,  substantially 
to  alter  the  law  as  to  the  form  of  returns.  The  J ustice  is 
directed  to  make  returns  quarterly,  eacti  return  embracing 
all  convictions  not  previously  returned. 

In  the  case  of  a single  Justice,  the  Consol.  Stat.  directed 
him  to  return  to  the  next  Quarter  Sessions.  But  where 
two  Justices  joined  in  the  conviction,  the  return  was  to  be 
immediate. 
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Then  29  & 30  Vic.,  ch.  50,  sec.  3,  declared  it  sufficient  for 
the  Justice  to  return  to  the  Quarter  Sessions  to  which  the 
party  convicted  could  appeal. 

The  Dominion  Act  of  1869,  32  & 33  Vic.,  ch.  31,  professes 
to  assimilate  and  extend  to  all  Canada  the  statute  respec- 
ting the  duties  of  Justices  of  the  Peace  out  of  session, 
in  relation  to  summary  convictions  and  orders ; and  in  its 
first  section  speaks  of  " any  offence  or  act  over  which  the 
Parliament  of  Canada  has  jurisdiction.” 

Section  76  directs  the  Justices  to  “make  a return  in 
writing  under  his  hand  of  all  convictions  made  by  him  to 
the  next  ensuing  General  or  Quarter  Sessions  of  the  Peace,” 
&c. 

Sec.  77  gives  the  form  of  the  return  in  the  same  form  as 
it  was  before. 

Section  78  gives  the  penalty;  and  we  cannot  see  any 
variance  from  the  second  section  of  the  Consolidated  Act. 
The  language  seems  to  be  the  same,  except  that  it  omits  the 
words,  “ and  each  and  every  of  them,”  so  that  apparently 
if  two  or  more  Justices  convict,  there  is  only  one  penalty 
for  the  neglect  to  return.  See  Drake  qid  tam  v.  Preston , 
34  U.  C.R.  257. 

The  Dominion  Act  of  1870,  33  Vic.,  ch.  27,  sec.  3,  directs 
that  the  returns  required  by  section  76  of  the  preceding 
Act,  “ shall  be  made  by  every  Justice  ctf  the  Peace  quarterly, 
on  or  before  the  second  Tuesday  in  each  of  the  months  of 
March,  June,  September,  and  December  in  each  year,  to  the 
Clerk  of  the  Peace,”  &c. ; “and  every  such  return  shall 
include  all  convictions,”  &c.,  mentioned  in  section  76,  and 
not  included  in  some  previous  return,  &c.  “ And  the  pro- 

visions of  the  seventy-eighth  section  of  the  said  Act,  and 
the  penalties  thereby  imposed,  and  all  the  other  provisions 
of  the  said  Act,  shall  hereafter  apply  to  the  returns  hereby 
required,  and  to  any  offence  or  neglect  committed  with 
respect  to  the  making  thereof,  as  if  the  periods  hereby 
appointed  for  making  the  said  returns  had  been  mentioned 
in  the  said  Act,  instead  of  the  periods  hereby  appointed 
for  the  same.” 
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We  had  occasion  to  review  the  Act  in  Corsant  qui  tarn 
v.  Taylor,  23  C.  P.  607.  It  is  there  noticed  that  the  Onta- 
rio Legislature  has  never  expressly  imposed  this  penalty 
upon  Justices. 

The  case  seems  to  stand  thus : There  seems  to  be  no  dif- 
ference whatever  (except  that  pointed  out,  as  to  only  one 
penalty  where  two  or  more  Justices  act),  between  the 
Consolidated  Act,  sec.  2,  and  the  Dominion  Act  of  1869, 
sec.  78.  Placed  side  by  side,  they  seem  nearly  identical. 

Each  provides  : “ In  case  the  Justice  or  J ustices,  before 
whom  any  such  conviction  takes  place  dr  who  receives  any 
such  moneys,  neglect  or  refuse  to  make  such  return  there- 
of, * * such  Justice  or  Justices  so  neglecting  or  refusing 
* shall  forfeit  and  pay,”  &c. 

What,  then,  is  the  return  that  is  neglected  ? The  Law 
Reform  Act  of  1868-9,  already  quoted,  directs  the  return  to 
be  made  to  the  Clerks  of  the  Peace,  instead  of  to  the  Quar- 
ter Sessions,  and  to  be  made  quarterly. 

We  cannot  see  how  such  a change  can  alter  the  nature  of 
the  act  for  which  the  penalty  attaches. 

If  the  defendant’s  argument  be  sound,  then  the  default  is 
the  omission  to  make  any  quarterly  return,  not  the  omis- 
sion to  return  any  particular  conviction.  So  that  a Justice, 
who  had  convicted  twenty  persons,  but  only  returned  one, 
would  be  in  the  same  position  as  if  he  had  returned  nine- 
teen, and  only  omitted  one. 

One  statute  says,  “ That  every  Justice  who  convicts,” 
&c.,  “ shall  make  a return  thereof  in  writing,”  &c. 

The  other  says,  that  “ Every  J ustice  of  the  Peace  shall 
make  a return  in  writing  of  all  convictions  made  by  him,” 
&c. 

The  Ontario  Act  does  not  re-enact  the  law  of  the  Consoli- 
dated Act,  but  merely  directs  how  “ the  returns  therein 
mentioned  ” shall  be  made. 

We  cannot  see  the  difference  between  a default  in  omit- 
ting to  return  each  conviction,  and  a default  in  omitting  to 
make  a return  of  all  convictions. 

Every  conviction  made  must  be  returned,  and  it  seems 
that  for  every  default  the  penalty  attaches. 
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We  may  refer  to  the  reasoning  of  Draper,  C.  J.,  on  this 
point  in  Donogh  qui  tam  v.  Longivorth,  8 C.  P.  437. 

We  have  to  look  to  the  mischief  intended  to  be  remedied ; 
and  the  apparent  object  of  the  enactments  can  only  be 
reached  by  holding  every  default  to  create  a liability  to  the 
penalty. 

In  the  view  we  take  of  the  statute  law,  we  need  not 
embarrass  the  question  by  considering  whether  the  offences 
charged  fall  under  the  Ontario  or  the  Dominion  legislation, 
as  in  Drake  qui  tam  v.  Preston,  34  U.  C.  R-.  257. 

Gwynne,  J. — What  took  place  at  nisi  prius  was,  that 
the  defendant,  by  his  counsel,  upon  my  refusal  to  permit, 
upon  the  material  before  me,  the  plea  of  the  other  judg- 
ment’ to  be  put  upon  the  record,  consented  to  the  verdict 
being  rendered  against  him  for  the  four  penalties,  viz., 
$320,  with  leave  reserved  to  him  to  move  the  Court  as  to 
pleading  the  other  judgment. 

The  application  to  the  Court,  for  this  purpose,  should 
have  been  made  upon  affidavit  shewing  the  merits  of  the 
application.  That  certainly  is  what  I contemplated  when 
reserving  the  leave.  This  has  not  been  done,  and  conse- 
quently the  application  for  leave  to  add  the  plea  cannot 
now  be  entertained. 

This  was  the  extent  of  the  leave  reserved  to  the  defend- 
ant ; but  it  occurred  to  myself  whether  there  might  not  be 
a doubt,  by  reason  of  the  phraseology  of  recent  legislation, 
as  to  the  plaintiff’s  right  to  recover  more  than  one  penalty. 
I therefore  stated  to  the  parties  that  the  verdict,  which  the 
defendant  consented  to,  should  be  absolute  against  him,  if 
he  could  not  obtain  leave  to  add  the  plea  proposed,  should 
be,  nevertheless,  subject  to  the  opinion  of  the  Court, whether 
or  not  more  than  one  penalty  could  be  recovered. 

To  raise  this  question  properly,  perhaps,  it  lay  upon 
the  plaintiff  to  have  the  point  reserved  set  down  for  argu- 
ment on  the  paper.  It  has,  however,  been  made  and  urged 
upon  the  rule  obtained  by  the  defendant;  but  under  the 
circumstances  there  is  no  point  open  for  discussion,  but  the 
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single  point,  whether  one  only  or  the  four  penalties  are 
recoverable  under  the  statutes  now  in  force ; whether  in 
fact  any  change  has  been  made  in  the  law,  as  to  the  number 
of  penalties  recoverable. 

The  question  turns  upon  a comparison  of  secs.  1 & 2 of 
ch.  124,  of  the  Consol.  Stat.  U.  C.,  with  secs.  72,  76  & 78  of 
the  Dominion  statute,  32  & 33  Vic.  ch.  31. 

Upon  a careful  comparison  of  these  statutes,  there  ap- 
pears to  me  to  be  no  difference  whatever  between  them  in 
substance  upon  the  point  in  debate,  and  as  it  has  been 
decided  that  separate  penalties  for  each  conviction  not 
returned  were  recoverable  under  ch.  124  of  the  Consoli- 
dated Statutes,  so  there  is  nothing  to  justify  a doubt  as  to 
the  right  to  recover  several  penalties  in  like  manner  under 
32  & 33  Vic.,  ch.  31.  And  this  is  the  only  point  open  in  this 
case  for  the  consideration  of  the  Court. 

The  rule  therefore  will  be  that  the  plaintiff  shall  have 
judgment  for  the  full  amount  of  the  verdict. 

Galt,  J.,  concurred. 

Rule  discharged. 
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The  Canadian  Bank  of  Commerce  v.  Davidson. 

Discount  of  draft  on  statement  that  it  will  he  accepted — Refusal  to  accept — 
Insolvency  of  drawer — Right  to  proceeds. 

A.  and  H.  a firm  doing  business  in  Hamilton  had  a draft  for  $1200, 
accepted  by  B.  at  Montreal  for  their  accommodation,  falling  due  on 
the  27th  of  April.  H.,  in  order  to  obtain  funds  to  meet  it,  on  the 
26th  of  April  procured  a draft  on  B.  for  $600  to  be  discounted  by 
the  plaintiffs,  telling  them  that  it  would  be  accepted,  and  the  proceeds 
of  it  were  placed  to  the  general  credit  of  the  firm.  This  draft  was 
sent  to  B.  for  acceptance,  and  H.  on  the  same  day  wrote  to  him 
enclosing  the  firm’s  cheque  for  $1200  on  the  Bank  of  Montreal,  to 
take  up  the  $1200  draft,  and  requesting  him  to  accept  that  for  $600. 
On  the  27th  B.  duly  paid  the  draft  for  $1200.  On  the  28th  A.  and 
H.  had  a difference,  and  A.  hearing  from  H.  that  the  firm  were  in 
difficulties,  and  that  he  intended  using  their  funds  in  paying  B.  and 
another  person,  A.,  thereupon,  on  the  29th  drew  out  on  the 
cheque  of  the  firm  their  balance  in  plaintiffs’  bank,  consisting  of  the 
proceeds  of  the  draft  for  $600,  of  which  A.  knew  nothing,  and  of 
other  moneys,  and  handed  it  to  their  solicitor,  for  the  benefit  of  the 
creditors  generally.  Between  the  25th  and  29th,  both  the  debtor  and 
creditor  side  of  the  firm’s  account  had  been  dealt  with,  and  the  balance 
increased  in  their  favour.  H.,  on  the  29th,  on  hearing  what  A.  had 
done,  wrote  to  B.,  that  in  consequence  the  cheque  sent  him  could  not 
be  paid,  and  B.  then  refused  to  accept  the  draft.  On  the  2nd  of  May, 
the  firm  became  insolvent,  and  an  assignee  was  appointed  to  whom 
the  solicitor  handed  over  the  moneys  deposited  with  him.  The  plain- 
tiffs, however,  claimed  the  amount  of  the  $600  draft,  contending  that  it 
was  only  discounted  on  the  faith  of  its  being  accepted,  and  that  as  one 
of  the  partners  had  caused  its  non-acceptance  by  his  letter  to  the 
drawee,  there  was  a failure  of  consideration,  and  that  they  were  there- 
fore entitled  to  follow  the  money  in  the  assignee’s  hands  ; but 
Held  that  they  were  not  so  entitled  : that  the  case  was  the  ordinary  one 
of  the  discount  of  a draft  on  the  belief  that  it  would  be  accepted  ; 
and  that  the  money  formed  part  of  the  firm’s  general  assets  and 
passed  to  the  assignee. 

Declaration,  on  the  common  counts,  for  money  had 
.and  received,  &c. 

Plea  : never  indebted.  Issue. 

The  cause  was  tried  before  Wilson,  J.,  without  a jury, 
at  Hamilton,  at  the  Spring  Assizes  of  1875. 

It  appeared  that  the  defendant  was  the  assignee  in  insol- 
vency of  a firm  of  Alanson  & Hilton. 

The  firm  did  business  in  Hamilton.  One  Beatty,  living 
in  Montreal,  a brother-in-law  of  Hilton,  had  lent  his  name 
several  times  to  accommodate  the  firm. 

On  the  25th  of  April > 1874,  he  was  under  acceptances 
68 — VOL.  xxv  c.p. 
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from  the  firm  for  about  $1,750.  He  had  limited  the  drafts 
upon  him  to  $1000.  An  acceptance  of  his  for  the  firm  for 
$1200  was  then  maturing  in  the  plaintiffs’  bank. 

On  the  25th  of  April,  1874,  Hilton  made  out  a draft  at 
one  month  on  Beatty  for  $600,  and  on  the  day  of  its  date 
took  it  to  the  plaintiffs’  bank,  and  offered  it  to  the  manager 
to  help  to  retire  the  $1,200  draft  then  about  to  fall  due. 
The  manager  asked  would  it  be  accepted.  He  said  it 
would.  It  was  then  discounted  by  the  plaintiffs,  and  the 
proceeds  placed  to  the  credit  of  the  firm,  and  it  was  for- 
warded to  Montreal  for  acceptance. 

On  the  same  day  Hilton  wrote  to  Beatty  enclosing  him 
the  cheque  of  the  firm  for  $1203,  drawn  on  the  Hamilton 
Branch  of  the  Bank  of  Montreal,  telling  him  that  they  so 
sent  the  cheque  to  retire  the  $1200  draft  maturing  on  the 
27th  of  April,  and  saying,  “We  have  to  draw  upon  you  for 
$600,  at  one  month.  Please  oblige  us  by  accepting  it. 
This  brings  our  accommodation  to  you  down  to  $1150.” 

On  the  27th  of  April,  Beatty  duly  paid  to  the  plaintiff 
the  $1200  draft. 

It  seemed  that  a difference  arose  between  the  co- 
partners ; and  Alan  son  heard  from  Hilton  that  they  were 
!n  difficulties,  and  that  there  were  two  claims,  one  of  Beatty 
for  $1,200,  and  another  to  a New  York  man,  that  he  intended 
paying.  This  was  on  the  evening  of  the  28th  of  April. 
Next  morning  Alanson  went  to  the  bank,  and  asked  what 
their  balance  was,  and  was  told  $784,  which  he  drew  out 
on  the  firm’s  cheque,  and  handed  it  to  Mr.  McQuesten,  their 
solicitor,  for  the  benefit  of  the  general  creditors  of  the  firm. 

He  swore  he  knew  nothing  of  the  $600  draft,  and  drew 
out  the  balance  to  prevent  any  money  going,  except  to  the 
general  creditors. 

On  the  29th  of  April,  Hilton  wrote  to  Beatty,  telling  him 
what  Alanson  had  done : that  he  had  had  funds  to  pay  the 
cheque,  but  that  this  would  prevent  its  being  paid. 

The  $600  draft  was  sent  by  the  bank  to  Beatty,  and  left 
with  him  for  acceptance.  He  at  first  wrote  his  name  on 
it ; but  afterwards,  on  some  intimations  from  Hilton,  (pro- 
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bably  the  letter  of  the  29tli  of  April),  he  struck  his  name 
out,  and  refused  it. 

According  to  the  protest,  it  was  protested  1st  of  May,. 
1874. 

Hilton  also  said  he  had  intended  to  transfer  the  funds 
they  had  in  the  plaintiffs’  bank  to  the  Bank  of  Montreal,  to 
make  up  funds  to  meet  the  cheque. 

On  the  2nd  of  May,  the  firm  made  an  assignment  in 
insolvency  to  the  defendant,  as  official  assignee. 

On  the  6th  of  May,  Mr.  McQuesten  paid  over  the  money 
to  the  defendant  for  the  estate.  Just  before  doing  so,  the 
money  was  demanded  from  him  by  Mr.  MacKelcan,  solici- 
tor. for  the  plaintiffs. 

Between  the  25th  of  April,  and  the  29th  of  April,  the 
account  with  the  bank  had  been  dealt  with,  both  debtor 
and  creditor,  and  the  balance  was  increased  in  favour  of 
the  firm. 

It  was  objected  that  the  action  failed  : that  money  had 
and  received  would  not  lie  : that  the  proceeds  of  the  draft 
could  not  be  followed : that  they  were  wholly  at  the  dis- 
posal of  the  firm,  being  placed  to  their  general  credit. 

The  plaintiffs  rested  their  case  chiefly  on  the  ground 
of  a failure  of  consideration  : that  the  draft  was  dis- 
counted on  the  express  faith  of  its-  being  accepted 
by  Beatty,  and  that  the  firm,  through  one  or  the 
other  of  them,  by  their  actions  prevented  Beatty  from 
accepting : that  the  bank  had  a right  to  follow  the  pro- 
ceeds of  the  draft : that  it  must  be  considered  their  money, 
and  the  possession  of  the  assignee  was  the  same  as  that  of 
the  firm  itself. 

The  learned  Judge,  after  careful  consideration,  decided 
in  favour  of  the  plaintiffs  view. 

In  Easter  Term,  May  19th,  1875,  Robinson,  Q.C.,  obtained 
a rule  nisi  to  enter  a verdict  for  the  defendant  on  the  Law 
Reform  Act,  on  the  ground  that  the  plaintiffs  shewed  no  right 
to  the  money  from  the  defendant : that  there  was  no  evidence 
of  fraud  ; no  proof  of  any  preferential  claims,  nor  receipt  of 
any  specific  sum  or  money  by  the  defendant  for  the  plaintiffs. 
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In  Michaelmas  term,  November  30th,  1875,  MacKelcan 
shewed  cause.  The  draft  was  discounted  on  the  faith  of 
Hilton’s  undertaking  that  it  would  be  accepted  by  Beatty. 
It  was,  therefore,  clothed  with  a special  trust,  and  the  bank 
were  entitled  to  the  money  until  the  draft  was  aecepted, 
and  but  for  Alanson’s  conduct  it  would  have  been  accepted; 
and  therefore,  there  having  been  by  the  act  of  the  one  of 
the  partners  a total  failure  of  consideration,  the  plaintiffs 
were  entitled  to  follow  the  money  in  the  hands  of  the 
assignee  and  recover  it  back:  Gurney  v.  Womersley,  4 E. 
& B.  133;  Edivards  v.  Glyn,  2 E.  & E.  29 ; Moses  v. 
Mcicfarlan , 2 Burr.  1012  ; Ohurcher  v.  Johnston,  34  U.  C. 
R 528. 

Robinson,  Q.C.,  contra.  There  was  no  trust  here.  The 
money  was  not  placed  on  special  deposit,  but  to  the 
general  credit  of  the  firm,  and  therefore  they  had  a perfect 
right  to  draw  it  out;  at  all  events  it  was  only  to  retire  the 
$1200  draft,  and  therefore  the  moment  that  was  paid  the 
bank  could  have  no  claim  to  the  money.  There  was  clearly 
no  failure  of  consideration.  It  must  be  a total  failure  of 
consideration,  while  the  evidence  here  shews  that  the  bank 
did  not  rely  solely  upon  the  undertaking,  but  looked  to 
the  parties.  The  bank,  therefore,  cannot  claim  the  money ; 
it  formed  part  of  the  assets  of  the  firm,  and  properly  went 
to  their  assignee  : Roe  v.  Roycd  Canadian  Bank,  19  C. 
P.  347 ; Roe  v.  Bank  of  British  North  America,  20  C. 
P.  351  ; Edwards  v.  Glyn,  2.  E.  & E.  29  ; Sterling  v.  Mc- 
Eivan,  18  U.  C.  R 466  ; Atkins  v.  Owen,  4 Ad.  & E.  819. 

January  8th,  1876.  Hagarty,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

I feel  very  great  difficulty  in  accepting  the  plaintiffs’ 
view  of  the  transaction.  If  the  $600  draft  had  been  dis- 
counted on  the  terms  mentioned,  and  the  bank  had  kept 
the  proceeds  for  the  express  purpose  of  securing  them  till 
the  draft  was  accepted,  and  in  the  interval  the  assignee’s 
right  had  accrued,  and  he  demanded  the  money,  I can 
understand  the  bank  successfully  resisting  his  claim  on  the 
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dishonour  of  the  draft.  They  now  say  this  money  is  clothed 
with  a special  trust,  and  forms  no  part  of  the  assets  of  the 
estate. 

On  the  facts  in  evidence,  I can  hardly  draw  the  con- 
clusion that  there  was  anything  very  special  in  the  dis- 
counting of  this  draft. 

Hilton  says  he  was  asked  if  it  would  he  accepted,  and 
he  answered  that  it  would.  Now  I think  we  may  assume 
that  every  one  offering  a draft  drawn  on  a party  at  a 
distance  for  discount,  would  make  the  same  answer.  The 
very  offer  of  the  draft  for  discount  would  seem  to  imply 
the  right  to  draw,  and  the  assurance  that  it  would  be 
accepted. 

As  to  the  proceeds,  nothing  special  was  done  with 
them — they  passed  at  once  to  the  general  credit  of  the 
firm.  Hilton  distinctly  swore  that  the  firm  had  the  right 
to  deal  generally  with  the 'proceeds  as  their  own. 

He  sent  the  $1203  cheque  on  the  Bank  of  Montreal  to 
Montreal  the  same  day  to  meet  the  $1200  draft  held  by 
the  plaintiffs,  and  he  swears  that  his  intention  was  to 
transfer  the  funds  the  firm  had  in  the  plaintiffs’  bank,  in- 
cluding these  moneys,  to  the  Bank  of  Montreal  in  Hamilton 
to  make  up  funds  to  meet  the  $1200  cheque. 

This  shews  most  clearly  that  there  neither  was,  nor  could 
there  be,  any  stipulation  or  special  restriction  of  the  right 
of  Alanson  &;  Hilton  to  make  what  disposition  they  pleased 
of  this  money. 

The  special  purpose  of  this  discount  was  declared  to  be 
to  provide  funds  to  meet  the  plaintiffs’  claim  on  the 
$1200  maturing  two  days  after. 

This  draft  was  duly  paid  by  Beatty,  so  that  no  trouble 
arose  to  the  bank  on  that  score.  The  matter  is  reduced 
to  the  $600  draft. 

It  is  said  that  the  firm  caused  the  non-acceptance  by 
Beatty.  This  was  only  done  by  his  being  informed  of 
what  had  taken  place  as  to  Alanson  withdrawing  the 
funds.  The  lattei  did  so  with  the  laudable  purpose  of 
preventing  a preference  being  given  to  one  creditor  over 
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the  general  creditors,  and  not  with  any  knowledge  of  any 
breach  of  faith  as  to  this  draft. 

It  may  be  quite  right  to  consider  the  knowledge  and 
act  of  each  partner  as  the  knowledge  and  act  of  both.  If 
the  two  partners  on  the  28th  of  April,  the  day  Alanson 
was  told  by  Hilton  of  their  financial  difficulties,  had  resolved 
to  assign  and  make  a fair  honest  settlement  with  their 
creditors,  and  with  that  view  chequed  out  their  bank 
balance  and  handed  it  over  to  the  official  assignee,  can  it 
be  said  they  were  doing  any  wrong  to  the  bank  beyond 
any  other  creditor  ? 

It  seems  to  me  that  the  bank  placed  the  proceeds  of 
the  discounted  draft  wholly  at  the  disposal  of  the  firm  to 
cheque  out  as  they  pleased. 

No  officer  of  the  bank  is  called  to  shew  any  special 
understanding  or  agreement.  It  all  depends  on  the  evidence 
of  Hilton ; and  on  that  I draw  the  clear  conclusion  that, 
be}~ond  a general  statement  that  the  draft  would  be  accep- 
ted, and  that  its  discounting  would  help  the  firm  to  provide 
for  the  maturing  $1200  draft,  there  was  nothing  in  the 
case. 

The  bank  gave  the  firm  the  fullest  control  over  the 
money.  Had  Hilton’s  design  been  carried  out,  he  would 
have  transferred  this  and  other  moneys  to  the  Bank  of 
Montreal  to  provide  funds  to  meet  the  $1203  cheque. 

The  $1200  draft,  the  main  if  not  the  only  alleged  pur- 
pose of  the  discount,  was  duly  met  by  Beatty. 

The  bank’s  claim  seems  to  me,  as  a mere  conclusion  of 
fact,  to  dwindle  down  to  a claim  to  be  a privileged  creditor, 
because  a draft  which  they  discounted  was  not  accepted, 
as  the  drawer  assured  them  it  would  be. 

If  the  firm  had  not  gone  into  insolvency,  in  what  shape 
could  the  bank  have  sued  them,  they  having,  as  here; 
chequed  out  their  balance  before  the  protest  for  non- 
acceptance  ? They  could  sue  them,  I presume,  either  as 
drawees  of  the  draft,  or  for  so  much  money  lent  and  ad- 
vanced thereon.  It  would  be  the  common  claim  against 
the  drawers  of  a bill  or  draft.  The  bank  would  occupy 
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the  position  of  an  ordinary  creditor.  I cannot  see  why,  in 
the  case  of  insolvency,  they  have  acquired  any  different 
position. 

I can  see  no  fund  or  security  on  which  they  shew  any 
preferential  lien. 

Is  it  right  to  call  it  a case  of  failure  of  consideration, 
when  they  retain  their  claim  against  the  drawers  ? 

I base  my  judgment  wholly  on  the  conclusions  of  fact, 
which  I am  bound  to  do  as  if  on  a jury. 

I see  nothing  whatever  in  Hilton’s  dealing  with  the 
bank  beyond  the  every  day  case  of  a discount  of  a draft, 
which  the  drawer  declares  will  be  accepted  by  the  drawee. 
The  proceeds  become  subject  to  the  fullest  control  of  the 
drawer  to  deal  with  precisely  as  he  pleases ; and  in  the  event 
of  his  insolvency,  I am  wholly  unable  to  see  how  the  bank 
can  stand  in  any  more  advantageous  position  than  any 
other  unsecured  creditor. 

This  uncontrolled  right  of  the  drawers  to  deal  with  the 
proceeds  as  they  thought  proper,  seems  to  me  to  be  the 
inevitable  contemplation  of  all  the  parties. 

The  money  would  appear  to  become  at  once  and  forever 
the  property  of  the  firm. 

If  an  execution  issued  against  the  firm,  it  would  be  on 
this  evidence  not  easy  to  see  why  it  would  not  be  seizable 
as  their  money. 

If  the  bank  could  successfully  resist  the  sheriff,  it  must 
he  on  the  ground  of  some  right  or  lien  on  their  part  to 
hold  the  money  on  some  valid  trust  or  agreement. 

I think  we  will  much  embarrass  the  ordinary  dealings 
between  the  banks  and  their  customers,  if  we  hold  these 
moneys  to  be  other  than  the  absolute  moneys  and  assets  of 
the  drawers  of  this  draft. 

I have  seen  no  case  approaching  to  this  in  its  facts. 

I think  the  rule  should  be  absolute  to  enter  a verdict 
for  defendant. 

Rule  absolute  (a). 


(a)  See  Lamb  v.  Sutherland,  37  U.  C.  R.  143. 
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MEMORANDA. 

During  this  term  the  following  gentlemen  were  called  to 

o o o 

the  Bar : 

Kenneth  Goodman,  Thomas  Horace  McGuire,  George 
Arthur  Radenhurst,  Edwin  Hamilton  Dickson,  Alex- 
ander Ferguson,  Dennis  Ambrose  O’Sullivan. 


MEMORANDA. 
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During:  the  vacation  succeeding  this  Term,  and  on  the 
8th  of  October,  His  Excellency  the  Administrator  of  the 
Government  of  Canada  was  pleased  to  make  the  following 
appointments : — 

The  Honourable  William  Buell  Richards,  heretofore 
Chief  Justice  of  Ontario,  to  be  Chief  Justice  of  the 
Supreme  Court  of  Canada. 

The  Honourable  William  Johnston  Ritchie,  heretofore 
Chief  Justice  of  the  Supreme  Court  of  New  Brunswick,  to 
be  a Puisne  Judge  of  the  said  Court. 

The  Honourable  Samuel  Henry  Strong,  heretofore  one 
of  the  J ustices  of  the  Court  of  Error  and  Appeal  for  Onta- 
rio, to  be  a Puisne  Judge  of  the  said  Court. 

The  Honourable  Jean  Thomas  Taschereau,  heretofore 
one  of  the  Puisne  Judges  of  the  Court  of  Queen’s  Bench, 
Quebec,  to  be  a Puisne  Judge  of  the  said  Court. 

The  Honourable  Telesphore  Fournier,  a member  of 
the  Queen’s  Privy  Council  for  Canada,  one  of  Her  Majesty’s 
Counsel  learned  in  the  law  for  the  Province  of  Quebec,  to 
be  a Puisne  Judge  of  the  said  Court. 

The  Honourable  William  Alexander  Henry,  one  of 
Her  Majesty’s  Counsel  learned  in  the  law  for  the  Province 
of  Nova  Scotia,  to  be  a Puisne  Judge  of  the  said  Court. 

Thomas  Moss,  of  the  City  of  Toronto,  in  the  Province 
of  Ontario,  and  of  Osgoode  Hall,  one  of  Her  Majesty’s 
Counsel  learned  in  the  law  for  the  said  Province,  to  be  one 
of  the  Justices  of  the  Court  of  Error  and  Appeal  of  Ontario, 
vice  the  Honourable  Samuel  Hemy  Strong,  appointed  a 
a Puisne  Judge  of  the  Supreme  Court  of  Canada. 

69 — vol.  xxv  c.p. 


546  COMMON  PLEAS,  MICHAELMAS  TERM,  39  VIC.,  1875. 

Robert  Alexander  Harrison,  of  the  City  of  Toronto, 
in  the  Province  of  Ontario,  and  of  Osgoode  Hall,  one  of 
Her  Majesty’s  Counsel  learned  in  the  law  for  the  said 
Province,  to  be  the  Chief  Justice  of  Ontario,  vice  the 
Honourable  William  Buell  Richards,  appointed  Chief  Justice 
of  the  Supreme  Court  of  Canada. 

Robert  Cassels,  junior,  of  the  City  of  Ottawa,  in  the 
Province  of  Ontario,  Esquire,  an  Advocate  of  the  Province 
of  Quebec,  and  of  Osgoode  Hall,  in  the  Province  of  Onta- 
rio, Barrister-at-Law,  to  be  the  Registrar  of  the  Supreme 
Court  of  Canada. 
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IN  THE 

COURT  OF  QUEEN’S  BENCH, 

AND  THE 

COURT  OF  COMMON  PLEAS. 


Michaelmas  Term , 39th  Victorias. 

The  business  of  the  Court  in  Term  shall  be  conducted  as  fol- 
lows : — 

1.  Every  day  in  Term,  the  Court  shall  first  hear  Motions  for 
Rules  by  Consent,  or  which  may  be  had  without  argument, 
which  shall  be  called  Motions  of  Course. 

Motions  upon  or  against  any  trial,  verdict,  assessment  or  non- 
suit, shall,  after'  the  Motions  of  Course,  take  precedence  of  all 
other  business,  upon  the  days  now  appointed  by  the  Court,  or 
which  are  allowed  by  Statute  for  such  purpose,  excepting  on 
Paper  Days. 

3.  The  First  Friday,  and  the  Second  Monday,  in  the  Queen’s 
Bench,  and  the  First  Saturday,  and  the  Second  Tuesday,  in  the 
Common  Pleas,  shall  be  Paper  Days ; and  also,  any  other  day 
or  days,  which  the  Court  may,  from  press  of  business,  or  other 
necessity,  from  time  to  time  appoint. 

4.  County  Court  and  Controverted  Election  Appeals  shall  be 
set  down  for  hearing,  as  at  present,  on  the  first  and  second  of 
such  Paper  Days,  and  Appeals  or  re-hearings  from  the  decision 
of  a single  Judge,  sitting  for  the  full  Court,  and  Crown  Cases, 
reserved,  shall  be  set  down  on  any  Paper  Day  of  the  Term. 

5.  On  the  last  day  of  Term,  after  Motions  of  Course  have  been 
taken,  other  general  business  may  be  proceeded  with,  but  no 
case  involving  argument,  unless  affecting  personal  liberty,  shall 
be  heard,  without  the  leave  of  the  Court. 
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6.  Upon  other  days  in  Term,  than  those  already  mentioned 
and  provided  for,  the  business  shall  be  proceeded  with  as  fol- 
lows : — 

1.  Motions  of  Course. 

2.  Motions  for  Rules  Nisi,  on  special  motions. 

3.  The  cases  on  the  Peremptory  List,  in  the  order  in  which 
they  are  entered. 

7.  After  the  special  business  on  any  day  is  over,  the  Court 
may  take  any  other  matter,  in  which  the  parties  are  prepared  to 
proceed. 

8.  Every  Rule,  Demurrer,  and  Special  Case  to  be  heard  by 
the  full  Court,  shall,  before  argument,  be  entered  by  the  Master 
on  a General  List,  in  its  order,  as  set  down  by  either  party ; and 
no  such  case  shall  be  heard  which  is  not  so  entered,  unless  by 
special  order  of  the  Court. 

9.  Eight  cases,  in  the  order  of  their  priority,  on  the  General 
List,  shall  be  set  down  by  the  Master  in  the  Peremptory  List  for 
argument,  on  each  day  in  Term,  excepting  on  Paper  Days  and 
upon  the  last  Saturday,  and  no  argument  shall  be  heard  in  any 
other  case,  until  the  cases  in  the  Peremptory  List  for  the  day 
are  disposed  of. 

10.  Any  case  on  the  General  List,  may  be  heard  on  any  day, 
by  consent,  and  by  leave  of  the  Court. 

11.  Any  case  entered  on  the  Peremptory  List  for  any  day,  and 
postponed  by  order,  or  by  default,  shall  be  placed  at  the  foot  of 
the  General  List,  unless,  for  sufficient  cause,  it  shall  be  other- 
wise specially  ordered  by  the  Court. 

1 2.  If  either  party  to  a case  on  the  Peremptory  List,  is  pre- 
pared to  be  heard  and  the  other  party  is  not  prepared,  and  it  is 
not  duly  postponed  as  aforesaid,  the  Court  may  hear  the  party 
so  prepared,  whereupon  the  case  shall  stand  for  judgment ; or 
the  Court  may  extend  the  time  on  sufficient  cause  being  shown 
by  affidavit,  to  enable  the  other  party  to  be  heard,  on  payment 
of  the  costs  of  the  day,  if  the  Court  shall  so  order.  If  neither 
party  to  a case  on  the  Peremptory  List  is  ready,  the  Court  may, 
if  it  sees  fit,  strike  the  case  out  of  the  list. 

1 3.  If  all  the  cases  on  the  Peremptory  List  for  any  day,  are 
not  disposed  of  on  that  day,  such  cases  shall  be  entered  by  the 
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Master  first  on  the  Peremptory  List  for  the  next  day,  as  part  of 
the  eight  cases,  for  such  next  day. 

14.  In  case  it  is  required,  in  the  opinion  of  the  Court,  for  the 
more  convenient  and  expeditious  disposal  of  business,  that  a 
change  should  be  made  in  the  above  Rules,  for  the  hearing  of 
any  particular  matters,  the  same  shall  be  made  from  time  to  time 
as  may  be  necessary  to  meet  the  emergency,  as  in  matters  re- 
lating to  Contempts  of  Court,  or  to  Attorneys,  or  to  Writs  of 
Habeas  Corpus,  or  other  proceedings  affecting  personal  liberty ; 
or  to  any  other  matter  or  business  of  the  Court. 

15.  The  present  list  of  Cases  for  Argument  in  Court  shall  re- 
main as  it  is,  and  the  General  List  of  Cases,  under  these  Rules. 

16.  Nothing  in  these  Rules  contained,  shall  affect  any  priority 
which  the  Court  has  customarily  granted  to  the  Attorney-General, 
of  moving,  when  he  comes  into  Court. 

17.  These  rules  shall  come  into  force,  on  and  after  Monday, 
22nd  November,  1875,  and  all  Rules  heretofore  made,  which 
are  inconsistent  with  the  above  Rules,  are  hereby  repealed. 

Dated  17th  November,  1875. 


Michaelmas  Term , 39th  Victoria g. 

It  is  Ordered  as  Follows  : 

1.  Every  Rule  Nisi  to  rescind  the  order  of  a Judge  or  Clerk 
of  the  Court  sitting  in  Chambers  shall  be  set  down  to  be  heard 
on  a Paper  Day  in  term,  or  on  such  other  day  as  the  Court  may 
specially  order. 

2.  It  shall  not  hereafter  be  necessary  to  enlarge  from  one  Term 
to  another  any  Ride,  Demurrer  or  Special  Case  entered  by  the 
Master  on  the  General  List. 

Dated  Wednesday,  1st  December,  1875. 


Michaelmas  Term , 39th  Victories. 

It  is  Ordered  as  Follows  : 

1.  In  all  Causes  where  the  Record  is  duly  entered  for  Trial  at 
the  Court  of  Assize  and  Nisi  Prius,  it  shall  be  deemed  to  be  en- 
tered and  remain  on  the  list  of  Causes  for  Trial,  until  it  is  tried 
or  otherwise  disposed  of,  either  at  the  Court  at  or  for  which  it  is 
entered,  or  at  a subsequent  Court. 
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2.  If  any  Records  entered  for  Trial,  be  not  tried  or  otherwise 
disposed  of  at  any  particular  Court  of  Assize  and  Nisi  Prius,  they 
shall,  unless  the  Court  otherwise  order,  be  made  Remanets,  and 
as  such,  stand  at  the  head  of  the  List  of  Causes  for  Trial  at  the 
next  ensuing  Court,  and  so  from  Court  to  Court,  till  tried  or 
otherwise  disposed  of. 

In  the  case  of  Remanets,  no  Notice  of  Trial  or  Assessment, 
other  than  the  first  or  original  Notice  of  Trial  or  Assessment, 
shall  be  given  or  necessary. 

4.  The  Party  entering  the  Record  for  Trial  or  Assessment 
may,  after  the  close  of  the  first  or  any  subsequent  Court,  coun- 
termand his  Notice  of  Trial  or  Assessment,  by  giving  a Written 
Notice  of  Countermand  to  the  opposite  party,  and  to  the  Clerk 
of  the  Court  of  Assize  and  Nisi  Prius,  at  least  ten  days  before 
the  ensuing  Court. 

5.  A List  of  Causes  entered  for  Trial  shall,  on  the  first  day  of 
each  Court  of  Assize  and  Nisi  Prius,  be  posted  up  by  the  Clerk 
of  the  Court  in  some  conspicuous  place  in  or  near  the  Court-room, 
there  to  remain  during  the  whole  time  of  each  Court  of  Assize 
and  Nisi  Prius.  < 

6.  It  shall  be  the  duty  of  the  Clerk  of  the  Court  from  time  to 
. time,  as  each  cause  on  the  list  is  tried  or  otherwise  disposed  of, 
to  strike  the  same  from  the  List  or  make  other  necessary  entry 
as  to  the  same. 

Dated  Saturday,  December  4th,  1875. 


( 551  ) 


SITTINGS  IN  VACATION, 

AFTER  MICHAELMAS  TERM. 


Cairns,  Administrator,  y.  The  Water  Commissioners 
for  the  City  of  Ottawa. 

Action  by  administratrix  under  C.  S.  C.,  ch.  78 — 35  Vic.,  ich.  80,  0. — 
Notice  of  action — Limitation  of  action. 

Action  by  an  administratrix  against  the  defendants  for  an  alleged  breach 
of  their  statutory  powers  in  digging  and  opening  a drain  in  one  of  the 
highways  of  the  city  of  Ottawa,  and  leaving  it  at  night  uncovered, 
without  any  fencing,  guard,  or  light,  whereby  the  deceased,  passing  along 
the  street  at  night,  was  injured,  and  in  consequence  died.  The  defen- 
dants pleaded  the  general  issue  by  statute,  35  Vic.,  ch.  80,  sec.  28,  O., 
their  Act  of  incorporation,  which  gave  them  the  same  protection  as 
Justices  of  the  Peace.  Held , that  ihey  were  entitled  so  to  plead,  for 
the  act  complained  of  was  something  done  by  them,  i.e.,  digging  the 
drain  without  protecting  it  properly,  not  for  a mere  omission. 

A plea  of  the  general  issue  by  statute,  where  no  statute  is  applicable,  is 
not  demurrable  ; but  the  reference  to  the  statute  may  be  struck  out  on 
motion. 

Held,  also,  that  the  administratrix  was  limited  to  six  months  from  the 
cause  of  action  accruing  within  which  to  sue,  that  being  the  period 
limited  by  the  defendants’  charter,  35  Vic.,  ch.  80,  sec.  35,  0,  for 
although  under  C.  S.  C.,  ch.  78,  sec.  4,  the  administratrix  is  allowed 
twelve  months  after  the  death  of  the  deceased  to  bring  her  action,  this 
does  not  apply  where  there  is  a special  provision,  as  here,  for  a more 
limited  period. 

Declaration.  First  count : that  the  defendants,  in  the 
exercise  of  their  statutory  powers,  did  cut,  dig,  open,  and 
make  a deep  drain,  pit,  excavation  or  opening  in  the  earth 
in  and  along  a certain  highway  in  Ottawa,  &c.,  and  care- 
lessly, negligently,  unskilfully,  and  improperly  left  the 
said  drain,  &c.,  at  night  uncovered,  and  without  any  fenc- 
ing, guard,  or  light,  or  other  indication  or  warning  to 
persons  passing  along  the  highway,  that  such  drain,  &c., 
had  been  made  and  was  there.  And  Joseph  H.  Cairns, 
who  was  passing  along  the  highway  in  the  night  after 
dark,  in  pursuit  of  his  ordinary  business,  and  not  knowing 
of  the  said  drain,  &c.,  and  being  wholly  unwarned  thereof, 
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walked  and  fell  into  it,  and  was  wounded  and  injured, 
whereby  and  within  twelve  calendar  months  just  before 
this  suit,  he  afterwards  died,  &c. 

Second  count : in  substance  like  the  first. 

Pleas.  To  first  count  : 2.  Not  guilty,  by  statute,  35 
Vic.,  ch.  80,  0.,  a Public  Act,  secs.  5,  28,  35,  41  ; Consol. 
Stat.  U.  C.,  ch.  126,  a Public  Act,  secs.  1,  9,  10,  11,  16,  20. 

3.  That  the  grievances  were  committed  by  the  defendants 
after  the  passing  of  the  Consol.  Stat.  U.  C.,  ch  126,  and  also 
after  the  passing  of  the  35  Vic.,  ch.  80,  0,  and  were  com- 
mitted by  the  defendants  under  and  in  pursuance  of  the 
Statute  last  mentioned  ; and  that  no  notice  in  writing  of 
commencing  this  action  was  given  to  the  defendants  one 
calendar  month  before  the  commencement  of  this  action, 
pursuant  to  the  statute  in  that  case  made  and  provided. 

4.  That  the  cause  of  action  did  not  accrue  within  six 
calendar  months  before  this  suit. 

The  9th,  10th,  and  11th  pleas  were  to  the  second  count, 
and  were  the  same  respectively  as  the  2nd,  3rd,  and  4th 
pleas  to  the  first  count. 

To  all  these  pleas  the  plaintiff  demurred. 

To  the  2nd  and  9th  pleas  on  the  grounds  that  the 
declaration  does  not  state  or  charge  a cause  or  cause  of 
action  for  anything  done  by  the  defendants  in  pursuance 
of  their  Act  of  Incorporation,  and  provided  by  the  35  Vic. 
ch.  80,  sec  35,  and  the  causes  of  action  are  not,  nor  is  either 
of  them,  subject  to  the  limitation  of  six  months  provided 
by  that  section,  nor  are  the  defendants  entitled  to  the 
protection  mentioned  in  the  28  th  section  of  the  said  Act. 
But,  at  all  events,  the  defendants  are  not  entitled  under  the 
said  statute  to  plead  the  general  issue  by  statute,  and  give 
the  special  matter  in  evidence  under  the  said  statutes  and 
sections  noted  in  the  margin  of  the  said  pleas  ; but  the 
said  matter  should  be  specially  pleaded,  if  pleaded  at  all. 

To  the  3rd  and  10th  pleas : that  the  causes  of  action  to 
which  they  are  pleaded  are  not  for  anything  done  by  the 
defendants  in  the  exercise  of  their  office  under  the  powers 
conferred  upon  them  by  the  35  Vic.  ch.  80,  and  that  they 
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are  not  entitled  to  the  protection  of  the  28th  section  of 
that  Act. 

To  the  4th  and  11th  pleas  : that  the  causes  of  action 
were  not  for  anything  done  by  the  defendants  in  pursuance 
of  their  Act  of  Incorporation  ; and  the  causes  of  action 
were  not  limited  to  the  six  months  therein  mentioned  : 
that  the  Consol.  Stat.  U.  C.  ch.  78,  allows  twelve  months 
after  the  death  of  the  deceased  person  for  the  bringing  of 
this  action. 

December  14th,  1875,  T.  Ferguson , for  the  demurrer.  The 
putting  in  the  margin  of  the  plea  of  not  guilty  the  words 
by  statute,  &c.,  in  a case  where  the  statutes  referred  to  can- 
not apply,  is  a cause  of  demurrer.  The  3rd  and  10th 
pleas  set  up  the  want  of  notice  of  action  ; but  the  defend- 
ants were  not  entitled  to  it,  because  they  are  charged  with 
an  omission  or  neglect  of  duty,  and  not  with  the  doing  of 
an  act.  They  had  the  power  to  dig  up  the  street.  The 
plaintiff  does  not  complain  of  that.  They  had  no  right  to 
leave  their  excavations  unprotected,  or  in  any  way  danger- 
ous to  persons  using  the  streets,  and  of  that  neglect  the  plain- 
tiff complains.  By  the  4th  and  11th  pleas  the  defendants 
attempt  to  limit  the  plaintiff  to  a period  of  six  months, 
within  which  to  bring  this  action  ; while  the  general 
statute,  under  which  their  action  is  brought,  permits  it  to 
be  brought  within  twelve  months  after  the  death  of  the 
deceased  person.  None  of  the  last  four  pleas  can  apply  in 
this  case,  for  although  the  plaintiff ’s  demand  is  not  in  all' 
respects  a new  or  fresh  cause  of  action,  still  it  is  so  far  dif- 
ferent that  the  damages  to  be  given  are  assessed  by  the  jury 
on  an  entirely  different  principle  from  what  they  would 
have  been  assessed  upon,  in  case  the  deceased  had  not  been 
killed,  and  had  brought  his  action  for  his  own  personal 
injuries  : Read  v.  Great  Eastern  R.  W.  Co .,  L.  R.  3 Q.  B.  555. 

S.  Richards,  Q.  C.,  contra.  The  general  issue  as  an 
ordinary  plea  of  that  kind  must  be  good,  and  if  it  should 
not  be  pleaded  by  statute  the  marginal  note  to  that  effect 
may  be  struck  out  ; but  the  plea  cannot  be  demurred 
70— VOL.  xxv  C.P. 
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to,  because  it  may  erroneously  have  such  a marginal 
note  to  it.  As  to  the  3rd  and  10th  pleas,  they  are  good 
because  there  is  nothing  to  prevent  such  a notice  being 
given,  and  the  grievances  complained  of  are  substantially 
for  acts  done  by  the  defendants,  and  are  within  the  pro- 
tection of  the  statute : Davis  v.  Curling , 8 Q.  B.  286  ; 
Hardwick  v.  Moss , 7 H.  & N.  136  ; Mason  v.  Birken- 
head Improvement  Commissioners , 6 H.  & N.  72  ; New- 
ton v.  Ellis , 5 E.  & B.  115  ; Poulsom  v.  Thirst.  L.  B.  2 C.  P. 
449  : Selmes  v.  Judge,  L.  R.  6 Q.  B.  724  ; Jollijfe  v. 
Wallasley  Local  Board,  L.  R.  9 C.  P.  62 ; Wilson  v.  Mayor 
and  Corporation  of  Halifax,  L.  R.  3 Ex.  114.  The  last 
case  was  a suit  by  an  administrator  who  was  suing  under 
Lord  Campbell’s  Act,  and  it  was  held  that  a notice  of  action 
must  be  given.  As  to  the  remaining  pleas,  the  limitation 
of  six  months  applies,  and  the  action  must  be  brought 
within  twelve  months  after  the  injured  person’s  death. 
If  the  deceased  had  no  cause  of  action  at  the  time  of  his 
death,  the  administratrix  can  have  no  right  of  action  after 
his  death.  She  has  not  a new  cause  of  action  : Read  v. 
Great  Eastern  R.  W.  Co.,  L.  R.  3 Q.  B.  555.  The  two 
statutes  may  subsist  together  : Glaholm  v.  Barker,  L.  R. 
1 Ch.  App.  223. 

January  14th,  1876.  Wilson,  J. — I am  of  opinion  there 
can  be  no  demurrer  to  a plea  of  the  general  issue,  because 
the  words  “ by  statute  ” are  added  in  the  margin,  when  the 
statute  referred  to  does  not  apply.  That  is  not  the  way  of 
determining  whether  the  statute  relied  upon  is  applicable 
or  not  to  the  plea  or  available  to  the  defendants. 

The  memorandum  of  the  statute  is  in  the  way  of  particu- 
lars of  the  plea,  just  as  the  items  of  account  under  a plea  of 
set-off  are  the  particulars  of  that  plea,  although  they  are  no 
part  ot  the  record,  in  the  ordinary  sense  of  being  pleaded 
to  : Turner  v.  Collins,  15  Jur.  177. 

The  memorandum  of  the  statute  is  the  compliance  with 
a regulation  of  practice  : Bartholemew  v.  Carter,  3 M.  & 
G.  125.  The  Court  will  not,  by  reason  of  the  rule  of 
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practice,  treat  the  plea  as  pleaded  by  statute  when  the 
marginal  reference  is  not  made  ; but  that  does  not  shew 
the  Court  will  treat  a plea  with  the  marginal  reference,  in 
a case  in  which  there  is  no  statute  applicable,  as  a bad  plea, 
because  of  that  reference. 

The  reference  so  improperly  made  is  mere  surplusage, 
harmless  while  it  remains,  but  removable  on  motion  if  it 
be  complained  of. 

Brokenshir  v.  Monger , 9 M.  & W.  Ill,  has  some  appli- 
cation to  the  point.  Edwards  v.  Hodges,  15  C.  B.  477,  and 
Burridge  v.  Nicholetts,  6 H.  & N.  383,  relate  also  to  it. 

The  pleas  of  want  of  notice  of  action  raise  the  question 
whether  the  defendants  are  under  the  protection  of  the 
Consol.  Stat.  U.  C.,  ch.  126.  That  depends  upon  the  Act  of 
Incorporation  of  the  defendants,  35  Vic.,  ch.  80,  sec.  28,  O. — 
“ The  Commissioners  and  their  officers  shall  have  the  like 
protection  in  the  exercise  of  their  respective  offices,  and  in 
the  execution  of  their  duties,  as  justices  of  the  peace  now 
have  under  the  laws  of  this  Province,” — which  seems  plain 
enough  in  the  defendants’  favour  ; but  that  depends  also 
on  another  enquiry,  whether  the  causes  of  action  of  which 
the  plaintiff'  complains  in  the  declaration  are  acts  done 
by  the  defendants  in  the  execution  of  their  duty  as  such 
Water  Commissioners  ? 

The  words  of  ch.  126  in  that  respect  are,  “for  anything 
done  by  him,”  &c.,  sections  1,  2,  and  3. 

The  plaintiff’s  complaint  is  not  only  for  that  the  defend- 
ants “ left  the  said  drain,  &c.,  at  night  uncovered  and 
without  any  fencing,  guard  or  light,  or  other  indication  or 
warning,  to  persons  passing  along  the  highway,”  by  reason 
of  which  the  deceased  was  injured  and  died,  but  for  the 
digging  and  opening  such  an  excavation  and  leaving  it 
unguarded. 

The  point  is  distinctly  decided  in  Newton  v.  Ellis,  5 E. 
& B.  115.  Lord  Campbell,  C.  J.,  in  a case  similar  to  the 
present,  says,  at  p.  123:  “ The  action  is  brought  for  an  im- 
proper mode  of  performing  the  work.  How  can  that  be 
called  a non-feasance  « It  is  doing  unlawfully  what  might 
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be  done  lawfully  : digging  improperly  without  taking 
proper  steps  for  protecting  from  injury  * * The  action 

here  is  for  doing  what  was  positively  wrong.” 

Coleridge,  J.,  said  “ This  is  not  a case  of  not  doing : the 
defendant  does  something,  omitting  to  secure  protection 
for  the  public.  He  is  not  sued  for  putting  up  a light,  but 
for  the  complex  act.” 

Erie,  J.,  said  “ Here  the  cause  of  action  is  making  the 
hole,  compounded  with  the  not  putting  up  a light.  Where 
these  are  blended,  the  result  is  no  more  than  if  two 
positive  acts  were  committed,  such  as  digging  the  hole 
and  throwing  out  the  dirt : the  two  would  make  up  one 
act.” 

The  cases  of  Poulsom  v.  Thirst , L.  R.  2 C.  P.  449 ; 
Jolliffe  v.  Wallasley  Local  Board , L.  R.  9 C.  P.  62,  and 
Wilson  v.  Mayor  and  Corporation  of  Halifax,  L.  E.  3 Ex. 
114,  all.  approve  of  and  follow  the  decision  I have  referred 
to  at  length. 

The  case  last  cited  is  very  applicable  here,  because  it 
was  an  action  brought  by  the  administratrix  of  a deceased 
person  for  injuries  sustained  by  him,  which  caused  his 
death,  by  falling  into  an  unfenced  goit  by  the  side  of  a 
public  footpath  ; and  there  the  issue  by  statute  was  pleaded, 
as  the  defendants  relied  on  the  protection  under  the  Public 
Health  Act,  1848,  which  entitled  them  to  the  notice  of 
action  for  anything  “ done  or  intended  to  be  done,”  under 
the  statute  ; and  the  Court  held  the  defendants  were 
entitled  to  such  notice  of  action. 

The  third  and  tenth  pleas  are  therefore  sufficient  in  law. 

As  to  the  fourth  and  eleventh  pleas,  which  set  up  specially 
the  limitation  of  six  months,  the  defendants  rely  on  the  35th 
section  of  the  Act  of  Incorporation,  which  enacts  that  “ If 
any  action  or  suit  shall  be  brought  against  any  person  or 
persons  for  anything  done  in  pursuance  of  this  Act,  the 
same  shall  be  brought  within  six  calendar  months  next 
after  the  act  committed ; or  in  case  there  shall  be  a con- 
tinuation of  damages,  then  within  one  year  after  the 
original  cause  of  such  action  arising  ;”  and  they  rely  also 
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on  the  like  provision,  so  far  as  this  case  is  concerned,  con- 
tained in  the  Consol.  Stat.  U.  C.,  ch.  126,  sec.  9. 

The  plaintiff  admits  that  if  the  deceased  had  lived  and 
had  brought  an  action  for  the  injury  he  had  sustained,  he 
must  have  brought  that  action  within  six  months  after  the 
act  committed.  But  it  is  contended  that  the  remedy,  which 
the  administratrix  has  given  to  her  by  the  Consol.  Stat.  C., 
ch.  78,  is  a new  remedy,  and  that  she  has  to  some  extent, 
and  for  the  purposes  of  the  limitation  as  to  time,  a new 
and  separate  and  special  cause  of  action  which  is  governed 
by  that  statute  alone,  and  not  by  any  others  in  which  the 
provisions  are  not  consistent  with  it. 

The  defendants  allege  that  the  personal  representative, 
although  given  a new  remedy,  has  not  been  given  a new 
and  distinct  cause  of  action  different  from  that  which  the 
deceased  person  had. 

The  only  difference  is  that  in  the  case  of  death  the 
damages  given  are  assessed  in  a special  manner,  but  that 
all  these  damages  are  based  upon  the  original  wrongful  act 
of  the  defendant  in  the  action. 

No  doubt  in  case  of  death  the  damages  may  be  con- 
siderably more  than  if  death  had  not  happened,  but  not 
necessarily  so,  for  the  deceased  may  have  left  no  wife, 
parent,  or  child,  or  if  he  had,  his  death  may  have  been  no 
loss  to  them,  or  may  have  been  a gain  to  them. 

It  has  been  decided  that  an  injury  done  to  one  may  be 
settled  for  with  such  person,  and  if  he  afterwards  die  from 
such  injury,  the  settlement  so  made  with  him  is  a bar  to  an 
action  brought  by  his  personal  representative  by  reason  of 
his  death  from  the  same  injury  : Read  v.  Great  Eastern  R. 
W.  Co.,  L.  R.  3 Q.  B.  555. 

Blackburn,  J.,  in  that  case  said,  at  p.  558 : “ The  party 
injured  could  not  maintain  an  action  in  respect  thereof,  be- 
cause he  had  already  received  satisfaction.” 

And  Lush,  J.,  said  “ The  intention  of  the  statute  is,  not 
to  make  the  wrongdoer  pay  damages  twice  for  the  same 
wrongful  act,  but  to  enable  the  representatives  of  the  person 
injured  to  recover  in  a case  where  the  maxim  actio  person- 
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alls  moritur  cum  persona  would  have  applied.  It  only 
points  to  a case  where  the  party  injured  has  not  recovered 
the  compensation  against  the  wrongdoer.  It  is  true  that 
section  2 provides  a different  mode  of  assessing  the  damage, 
but  that  does  not  give  a fresh  cause  of  action.” 

The  declaration  does  not  shew  when  the  deceased  was 
injured,  nor  how  long  he  survived  his  injury,  and  I do 
not  know  why  he  may  not  have  lost  his  remedy  by  his 
own  delay  in  not  suing  within  six  months  after  such  in- 
jury in  his  lifetime. 

And  if  at  the  time  of  his  death,  by  reason  of  the  lapse 
of  time,  or  from  amr  other  cause,  he  could  not,  if  he  had 
lived  longer,  have  maintained  an  action  for  such  injury, 
his  representative  cannot,  from  the  decision  referred  to,  and 
from  the  principles  which  govern  in  such  a case,  maintain 
an  action  in  her  name,  based  on  the  like  wrong  which  the 
deceased,  if  he  had  sued  himself,  must  have  complained  of. 

If  the  six  months  had  not  expired  as  against  the  de- 
ceased himself  before  the  time  of  his  death,  the  defendants’ 
protection  under  the  statute  is  in  no  way  affected  by  the 
fact  of  such  death.  They  are  still  to  be  sued  within  six 
months  “ after  the  act  committed  ” whether  he  lived  or 
died. 

The  representative’s  remedy  is  gone  altogether,  if  it 
were  lost  to  the  deceased  himself,  and  it  is  equally  lost 
to  the  representative  if  she  do  not  bring  her  action  within 
the  period  of  six  months,  within  which  period  the  defend- 
ant’s liability  is  only  to  last. 

The  time  given  to  the  representative  by  the  Consol.  Stat. 
C.  ch.  78,  of  “ twelve  months  after  the  death  of  the  deceased 
person,”  within  which  to  bring  the  action,  is  the  limitation 
which  prevails  against  her  in  every  case  and  as  against 
every  person  ; but  that  period  may  be  contracted  in  parti- 
cular cases  and  in  favor  of  particular  persons,  and  when 
it  is  so  the  representative  must  bring  her  action  within 
that  further  limited  period  or  not  at  all. 

I have  no  doubt  that  the  six  months’  limitation  pleaded 
by  the  defendants  is  a good  bar,  whether  the  deceased  was 
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"barred  by  such  time  in  his  life  time,  or  whether  the  six 
months  have  only  been  completed  since  his  death,  so  long 
as  the  six  months  have  been  completed  before  the  com- 
mencement of  the  action,  by  whomsoever  that  action  is 
brought. 

The  fourth  and  eleventh  pleas  are  also  sufficient. 

As  these  pleas  are  held  to  be  good,  that  necessarily 
determines  that  the  general  issue  by  statute  is  well  pleaded 
by  statute.  There  will  be  judgment  against  all  the 
demurrers  and  in  favor  of  the  defendants. 

Judgment  for  defendants. 


In  re  Jones  and  The  Erie  and  Niagara  Railroad  Com- 
pany and  The  Canada  Southern  Railroad  Company. 

R.  W.  Company — Compensation  for  land — Mandamus  to  appoint  arbitrator. 

Where  on  an  application  for  a mandamus  to  a railway  company  to  appoint 
an  arbitrator  to  determine  the  compensation  to  be  paid  for  land  taken, 
it  appeared  that  the  company  disputed  the  applicant’s  title,  and  claimed 
title  in  themselves, sthe  application  was  refused,  and  the  applicant  left 
to  his  action  to  try  the  title. 

On  the  27th  May,  1875,  J.  A.  Miller  (of  St.  Catherines) 
obtained  a rule  nisi  calling  on  the  railway  companies  to  shew 
cause  why  a writ  of  mandamus  should  not  issue,  command- 
ing them  to  appoint  an  arbitrator  or  arbitrators  wherewith 
the  arbitrator  appointed  by  the  applicant,  John  Jones,  shall 
award  the  sums  of  money  which  the  said  companies  shall 
pay  the  person  or  persons  to  be  found  by  the  Master  of 
this  court  entitled  to  recover  the  same,  for  the  parts  of  lots 
9 & 10,  in  Block  I,  south  side  of  Bridge  street,  in  the  town 
of  Clifton,  in  the  County  of  Welland,  taken  by  the  said 
companies,  or  by  either  of  them,  for  the  purposes  connected 
with  their  road,  and  all  damages  which  the  said  John 
Jones,  or  such  other  person  or  persons,  may  be  entitled  to 
recover  from  the  said  companies,  or  from  either  of  them,  in 
consequence  of  the  construction  of  the  railway  across  the 
lots  above  mentioned. 
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The  case  was  enlarged  into  vacation. 

November  26th,  1875,  Nicol  Kingsmill  shewed  cause. 
The  assertion  of  title  by  Jones  is  not  sufficient  to  entitle 
him  to  demand  an  arbitration  with  the  companies.  They 
set  up  a long  and  continuous  possession  in  themselves 
and  in  those  from  whom  they  claim  of  more  than  twenty 
years.  The  cases  on  which  the  applicant  relies  are  all 
cases  in  which  the  respective  railway  companies  had 
taken  proceedings  under  the  Acts  of  incorporation,  and 
were  desirous  of  treating  for  the  land  : Blagrave  v.  Bristol 
Waterworks  Co.,  1 H.  & N.  369  ; Ramsden  v.  Manchester, 
&c.,  R.  W.  Co.,  1 Ex.  723 ; Munson  v.  Ontario,  Simcoe, 
and  Huron  R.  W.  Co.,  11  U.  C.  R.  247 ; Webster  v. 
South  Eastern  R,  W.  Co.,  1 Sim.  N.  S.  272,  6 Rail.  Ca.  698  ; 
London  and  North  Western  R.  W.  Co.  v.  Smith,  13  Jur. 
417, 5 Rail.  Ca.  71 6 ; Re  Baby  and  Great  Western  R.  W.  Co.,  13 
U.  C.  R 291 ; Consol.  Stat.  U.  C.  ch.  66,  sec.  11,  sub-sec.  3. 

J.  A.  Miller,  contra.  The  plan  filed  shews  the  company 
took  possession  at  first  of  parts  of  lots  10  & 11,  but  not  of  9 
& 10.  Jones  bought  from  the  Bank  of  Upper  Canada,  who 
got  title  from  Zimmerman’s  trustees,  and  Zimmerman 
owned  the  land  in  his  lifetime.  Jones  has  had  the  land 
from  1868.  The  statutes  applicable  are  : 5 Wm.  IV.,  ch. 
19  sec.  3,  which  is  similar  to  the  clause  in  question  in 
McLean  v.  Great  Western  R.  W.  Co.,  33  U.  C.  R.  198. 
16  Vic.  ch.  50,  amended  the  first  Act.  27  Vic.  ch.  59, 
changed  the  name  of  the  company,  and  enabled  the 
company  to  acquire  the  right  of  certain  other  com- 
panies, reserving  the  rights  of  persons  under  the  former 
Acts.  Section  17  of  that  Act  applied  certain  clauses  of  the 
Railway  Clauses  Consolidation  Act  to]  the  company.  38 
Vic.  ch.  66,  D.,  enabled  the  Canada  Southern  Railway 
Company  to  acquire  the  rights  of  the  Erie  and  Niagara 
Railway  Company,  and  the  former  of  these  companies  are 
lessees  of  the  latter. 

January  7th,  1876.  Wilson,  J. — I am  quite  certain  I 
have  no  power  to  determine  the  title  between  the  parties 
to  the  land  in  dispute.  Each  party  asserts  a title  to  it 
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If  the  companies,  or  if  either  of  them,  were  setting  up  a 
mere  pretence  title,  I should  not  regard  it ; but  that  is  not 
shewn  to  be  the  case  here. 

The  companies  do  not  desire  to  treat  with  the  applicant, 
nor  with  any  one,  for  the  purchase  of  the  land,  or  for  the 
right  to  have  or  lay  their  track  upon  it ; nor  do  they  admit 
that  there  is  any  one  with  whom  they  ought  to  treat  on 
the  subject.  They  say  the  land  is  their  own,  and  that 
they  have  no  compensation  to  pay  to  any  one  for  it. 

Under  these  circumstances,  it  seems  useless  to  direct  an 
arbitration. 

Webster  v.  South  Eastern  R.  W.  Co.,  1 Sim.  N.  S.  272, 
which  Mr.  Kingsmill  cited,  is  a case  very  applicable. 

There  can  be  no  objection  then  to  the  plaintiff  bringing 
either  ejectment  or  trespass  to  try  the  title. 

The  case  of  London  and  North  Western  R.  W.  Co.  v. 
Smith,  13  Jur.  417,  also  cited  on  the  argument,  shews  that 
when  there  is  strong  reason  to  believe  that  the  land  has  not 
been  injuriously  affected,  the  Court  may  direct  that  ques^ 
tion  to  be  tried,  before  any  assessment  of  damages  is  made 
between  the  claimant  and  the  company,  and  although  the 
company  may,  after  an  assessment  is  made  against  them, 
dispute  the  claimant’s  right  to  recover  such  damages ; be- 
cause in  that  case  there  was  some  reason  to  suppose  that 
the . assessment  of  damages  in*the  first  instance  might  be  a 
useless  and  expensive  proceeding. 

I think,  from  the  facts  before  me,  I should  not  direct  any 
assessment  of  damages  to  be  made  ; and  that  I should  leave 
the  applicant  to  his  action  at  law  to  try  the  right  or  title 
to  the  land ; and  if,  in  the  course  of  the  action,  the  defen- 
dants in  that  proceeding  set  up  any  matter  to  delay  or  to 
embarrass  the  fair  trial  of  the  mere  right  to  the  land,  it 
will  be  time  enough  to  interfere,  if  the  Court  shall  then 
see  fit  to  do  so. 

I hope  the  parties  may  agree  upon  the  title  being  settled 
amicably  between  them  by  arbitration,  or  by  action,  as  they 
were  very  much  inclined  to  do  on  the  argument  before  me, 
for  unquestionably  it  must  be  the  wisest  course  to  adopt, 
71 — vol.  xxv  C.P. 
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when  they  are  each  inclined,  as  I thought,  they  were  to 
deal  quite  fairly  to  bring  about  a settlement.  The  defen- 
dants’ fear  was,  they  might  be  prejudicing  their  rights  by 
consenting  to  anything. 

As  the  case  appears  before  me  I must  discharge  the  rule, 
but  I shall  do  so  without  costs. 

Rule  clischar  gecl  with  costs. 


Watson  v.  Henderson  et  al. 

Goods  in  possession  of  mortgagee — Exemption  from  seizure  under  writ  of 
attachment  in  insolvency. 

Held , that  goods  and  chattels  in  the  possession  of  a mortgagee  of  them 
cannot  be  seized  and  sold,  and  the  proceeds  paid  over  to  a sheriff 
acting  under  a writ  of  attachment  in  insolvency  against  the  mortgagor. 
Held , also,  that  the  possession  of  the  defendant  to  whom  such  goods  had 
been  sent  by  the  plaintiff,  the  mortgagee,  to  be  sold,  and  their  proceeds 
paid  over  to  him,  was  the  possession  of  the  mortgagee  ; and  defendant 
having  in  such  case  assented  to  the  seizure  by  the  sheriff,  and,  acting 
under  his  directions,  sold  the  goods  and  paid  over  the  proceeds,  was 
liable  to  repay  them  to  the  mortgagee. 

Declaration  : that  in  consideration  that  the  plaintiff 
would  employ  the  defendants  as  her  agents  to  sell  and  dis- 
pose of  certain  goods  for  the  plaintiff  for  reward  to  the 
defendants,  the  defendants  promised  the  plaintiff  to  sell 
and  dispose  of  the  same  for  the  plaintiff,  and,  on  request,  to 
pay  to  the  plaintiff  the  moneys  arising  from  such  sale  and 
disposal ; and  the  plaintiff  employed  the  defendants,  and 
the  defendants  received  and  had  the  said  goods  for  the  pur- 
pose and  on  the  terms  aforesaid,  and  all  conditions  were 
fulfilled,  &c.;  yet  the  defendants  did  not  pay  to  the  plain- 
tiff the  moneys  arising  from  such  sale  and  disposal,  or  any 
part  thereof. 

Third 'plea,  upon  equitable  grounds  : that  the  goods  were 
the  property  of  one  St.  George  Harvey,  and  he  mortgaged 
the  same  to  the  plaintiff  by  an  indenture  of  mortgage  made 
by  the  said  St.  George  Harvey : that  on  the  13th  of  August, 
1875,  a writ  of  attachment,  under  the  Insolvent  Act  of 
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1869,  issued  out  of  the  County  Court  of  the  County  of 
York,  having  jurisdiction  in  that  behalf,  against  the  goods 
and  chattels  of  the  said  St.  George  Harvey,  directed  to  the 
sheriff  of  the  said  county : that  the  sheriff,  acting  under 
the  writ,  seized  the  said  goods  in  the  hands  of  the  defen- 
dants ; and  the  defendants,  by  and  with  the  consent  of  the 
sheriff,  sold  the  said  goods,  and  the  sheriff  notified  the 
defendants  that  he  required  the  proceeds  thereof  to  be  paid 
to  him  by  virtue  of  the  writ : that  after  the  sale,  and  on 
the  27th  of  August,  1875,  the  Judge  of  the  said  County 
Court,  acting  as  such  Judge,  made  an  order  requiring  the 
defendants  to  forthwith  pay  the  proceeds  of  the  said  sale 
of  the  goods  to  one  James  B.  Boustead,  who  had  been  duly 
appointed  and  was  then  guardian  of  the  estate  of  the  said 
St.  George  Harvey,  under  and  by  virtue  of  the  said  writ, 
and  as  such  entitled  to  the  custody  of  all  the  assets  of  his 
estate,  pursuant  to  the  said  statute,  and  the  order  was  served 
upon  the  defendants,  and  they,  in  compliance  with  the 
order,  and  upon  the  demand  of  the  said  James  B.  Boustead, 
paid  the  proceeds  of  the  said  sale  of  the  goods  to  him  as 
such  guardian.  The  defendants,  therefore,  say  that  they 
are  not  liable  to  the  plaintiff  for  the  breach  of  the  said 
promise  in  the  said  count  alleged. 

To  this  plea  the  plaintiff  demurred,  on  the  grounds,  that 
the  plea  admits  the  defendants- received  the  goods  on  the 
terms  in  the  count  stated,  and  seeks  to  avoid  the  admission 
by  alleging  the  goods  to  have  been  those  of  another,  with- 
out shewing  any  title  paramount  in  him  to  the  plaintiff’s 
title : that  the  sheriff  had  no  authority  to  -seize  the  goods, 
nor  the  Judge  to  make  the  order,  nor  the  defendants  to 
obey  it ; and  the  defendants  improperly  paid  the  money  to 
the  guardian  of  the  insolvent,  instead  of  to  the  plaintiff. 

December  17th,  1875.  T.  Fergusoni  or  the  demurrer. 
It  does  not  appear  that  the  plaintiff  was  any.  party  to  the 
insolvency  proceedings  ; and  the  pleadings  admit  that  the 
plaintiff,  by  his  agents,  the  defendants,  was  in  possession  of 
the  goods,  under  the  mortgage,  when  he  gave  them  to  the 
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defendants  to  sell.  It  must  be  assumed  there  had  been 
default  in  payment  of  the  mortgage  money.  The  sheriff, 
by  the  writ,  has  not  a title  to  the  goods  superior  to  that  of 
the  plaintiff : Henderson  v.  Kerr,  22  Grant  91 ; Archibald 
v.  Haldan , 30  U.  C.  R.  30 ; D amble  v.  White,  32  U.  C.  R. 
601  ; Crombie  v.  Jackson,  34  U.  C.  R.  575  ; Coulthurst  v. 
Smith,  29  L.  T.  N.  S.  243.  The  last  case  referred  to  shews 
the  plaintiff,  as  mortgagee,  is  not  a creditor,  but  some- 
thing more,  he  is  the  equitable  owner  of  the  property. 
The  case  of  Henderson  v.  Rerr,  22  Grant  91,  shews  the 
mortgagee  may,  notwithstanding  the  insolvency  of  the 
mortgagor,  foreclose  in  equity,  notwithstanding  the  50th 
section  of  the  Insolvent  Act.  The  plaintiff  has  the  right 
to  the  money,  because  he  had  the  right  to  the  goods. 

J.  A.  Boyd,  contra.  The  English  cases  do  not  apply,  be- 
cause our  Insolvent  Act  is,  in  this  respect,  wholly  unlike  the 
English  statute.  This  claim  should  have  been  made  before 
the  Insolvent  Court.  The  plaintiff,  it *is  true,  is  mortgagee; 
but  it  is  not  admitted  there  was  any  default  of  the  mort- 
gagor. Section  10  of  the  Act  of  1869,  applies  to  pledges, 
but  only  in  cases  of  voluntary  assignment,  and  this  is  not 
such  an  assignment.  Smith  v.  Cobourg  and  Peterborough 
R.  W.  Co.,  3 P.  R.  113,  shews  the  sheriff  may  seize  goods 
mortgaged  for  the  equity  of  redemption,  in  order  that  he 
may  sell  such  equity ; and  may  take  them  out  of  the 
possession  of  the  mortgagor.  The  29th  section  of  the  Act 
relates  to  seizures  in  cases  of  compulsory  liquidation.  The 
plaintiff  in  this  action  claims  not  the  goods,  but  the  pro- 
ceeds of  the  sale ; and  his  title  to  such  money  may  be 
settled  in  insolvency  under  the  50th  section.  By  the 
bringing  of  this  action  the  plaintiff  ratifies  the  defendant’s 
sale. 

January  14th,  1876.  Wilson,  J. — It  was  argued  for  the 
defendants  that  because  Smith  v.  Cobourg  and  Peterborough 
R.  IF.  Co.,  3 P.  R.  113,  determined  that  the  sheriff,  under 
an  execution  against  the  goods  of  the  mortgagor,  could  seize 
them  while  in  the  lawful  possession  of  the  mortgagee,  in 
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•order  that  he  might  fulfil  the  command  of  the  writ,  and  be 
able  to  exhibit  them  for  sale,  the  like  rule  must  apply  in 
this  case  under  the  writ  of  attachment,  and  that  the  sheriff 
had  the  right  to  take  the  goods  out  of  the  possession  of  the 
mortgagee  upon  the  insolvency  of  the  mortgagor. 

That  does  not  follow.  Mr.  Justice  Burns,  in  the  case 
referred  to,  admits  that  the  sheriff,  in  such  a case,  has  no 
right  to  deprive  the  mortgagee  of  the  possession  of  the 
goods  ; but  he  adds,  “ Still  I apprehend  he  must  seize  them 
in  order  to  sell  the  mortgagor’s  interest.” 

I am  inclined  to  doubt  whether  the  sheriff,  as  represent- 
ing the  rights  of  the  debtor,  can  do  more  than  the  debtor 
himself  could  lawfully  do.  The  debtor  certainly  could  not 
seize  the  goods,  whatever  that  may  mean,  while  they  were 
rightfully  in  the  possession  of  the  mortgagee.  Then  why 
should  the  sheriff  be  enabled  to  do  it  ? 

The  equity  of  redemption  in  goods  may  be  seized  while 
the  debtor  is  in  possession  by  an  actual  taking  of  the  goods. 
Where  the  debtor  is  not  in  possession,  but  the  mortgagee 
is  so  by  virtue  of  his  title,  the  sheriff  may  do  what  is 
equivalent  to  a seizure,  just  as  he  proceeds  when  he  seizes 
bank  or  other  stocks  of  the  debtor. 

The  Consol.  Stat.  U.  C.,  ch.  22,  sec.  260,  and  ch.  45,. sec.  13, 
do  not  say  the  sheriff  shall  seize  the  goods,  when  there  is  only 
an  equity  of  redemption  in  the  debtor ; but  that  he  “ may 
seize  and  sell  the  interest  or  equity  of  redemption  in  any 
goods  or  chattels  of  the  party  against  whom  the  writ  has 
issued.” 

I am  disposed  to  think  the  sheriff  can  Do  more  seize  the 
goods  of  a debtor,  which  and  while  they  are  in  the  rightful 
possession  of  the  mortgagee,  than  he  could  break  open  the 
house  or  drawers  of  a mortgagee  under  the  261st  section  of 
the  Common  Law  Procedure  Act,  to  seize  the  cheques,  bills 
of  exchange,  promissory  notes,  bonds,  mortgages,  specialties, 
or  other  securities  for  money  which  had  been  so  mortgaged 
by  the  debtor. 

I do  not  think  I should  follow  the  case  referred  to  in  a 
proceeding  in  insolvency,  when  that  case,  which  I should 
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hesitate  to  follow  even  were  this  a process  of  execution,, 
is  a fieri  facias. 

I do  not  think  the  sheriff  is  empowered  to  do  more  than 
the  person  whose  rights  he  represents  could  himself  have 
done,  unless  he  be  expressly  authorized  so  to  do  by  some- 
thing more  than  the  general  mandate,  of  a writ  to  attach 
the  estate  and  effects,  &c.,  of  and  belonging  to  the  debtor. 

But  here  the  sheriff  did  more  than  was  done  in  the  case 
referred  to.  He  not  only  seized  the  goods,  but  he  directed 
them  to  be  sold  and  the  proceeds  thereof  to  be  paid  to  him- 
self, and  the  defendants  assented  to  all  that. 

When  a partner’s  interest  in  partnership  goods  is  seized, 
the  sheriff  actually  seizes  the  whole  of  the  partnership 
goods,  but  he  does  not  oust  the  other  partner  of  liis 
possession.  He  is  not  by  reason  of  his  seizure  in  possession 
of  that  other  partner’s  interest  in  the  goods  in  any  form : 
Johnson  v.  Evans , 7 M.  & G.  240. 

All  that  the  sheriff  does  in  such  a case  the  execution 
debtor,  who  is  partner,  might  himself  do. 

If  the  sheriff  were  on  one  execution  against  one  partner 
to  sell  the  goods  of  the  partnership  in  place  of  the  debtor’s 
interest  in  such  goods,  it  would  not  be  an  act  of  conversion, 
for  his  sale  of  more  than  the  debtor’s  interest  would  pass  no 
property : Mayhew  v.  Herrick , 7 C.  B.  229. 

I am  of  opinion  the  possession  of  the  defendants,  before 
and  at  the  time  of  the  seizure  of  the  goods  by  the  sheriff, 
was  the  possession  of  the  plaintiff  as  mortgagee  of  them, 
and  was  a lawful  possession  as  against  the  defendants  until 
they  shewed  the  contrary,  which  they  have  not  done. 

The  plaintiff  was  then  lawfully  in  possession  of  the 
goods,  and  he  was  by  virtue  of  his  possession  and  title,  I 
assume,  in  this  action,  entitled  to  sell  the  goods;  and,  as  a 
consequence,  he  is  entitled  also  to  their  proceeds. 

In  Henderson  v.  Kerr,  22  Grant  91,  Blake,  Y.  C.,  has 
held  that  a mortgagee  of  real  estate  of  an  insolvent  has  the 
right  to  foreclose  his  mortgage,  notwithstanding  the  50th 
section  referred  to  ; and,  if  so,  I do  not  know  why  he  may 
not  equally  exercise  a power  of  sale  in  his  mortgage; 
whether  it  is  over  real  or  personal  property. 
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The  10th  section  of  the  Act  enables  an  assignee  to  sell 
property  on  mortgage  without  depriving  the  mortgagee  of 
the  possession  of  it ; and  I am  not  aware  of  any  provision 
or  decision  which  enables  the  assignee  or  the  sheriff,  under 
an  attachment,  to  dispossess  the  mortgagee  of  his  quiet 
and  lawful  possession  of  the  insolvent’s  goods,  while  such 
mortgagee  is  not  claiming  as  a creditor  to  rank  upon  the 
estate,  and  to  deprive  him  of  the  property  without  paying 
him  or  offering  him  anything  in  lieu  of  his  lien  and  security. 

The  sheriff  and  the  assignee  have  a legitimate  way  of 
getting  at  the  estate  and  effects  of  the  insolvent.  They 
are  not  empowered  to  take  away  the  rights  of  others  by 
this  summary  method  of  ouster  and  dispossession. 

The  provisions  of  the  statute  are  against  their  doing  so; 
and  there  is  nothing  in  the  policy  of  the  Act  requiring  they 
should  do  so. 

Coulthurst  v.  Smith , 29  L.  T.  N.  S.  243,  referred  to  on 
the  argument,  is  a decision  in  favour  of  the  principle  I am 
now  acting  upon. 

There  is  another  case  on  the  same  subject  of  Munro  v. 
Commercial  Building  and  Investment  Society,  36  U.  C.  R. 
464,  in  the  Queen’s  Bench,  heard  before  myself  in  or  since 
March  last. 

In  my  opinion  there  must  be  judgment  on  demurrer  for 
the  plaintiff. 


J udgment  for  'plaintiff. 
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Agreement — Condition  precedent — Rescission — U ncertainty — Pleading. 

Declaration  : that  the  plaintiff  agreed  to  buy  and  defendant  to  sell  20,000 
cubic  feet  of  good  merchantable  board  timber  of  the  quality  and 
manufacture  therein  mentioned,  to  be  delivered,  as  in  the  agreement 
set  out,  not  later  than  10th  May  next  ensuing,  the  plaintiff  to  pay  at 
the  rate  of  12c.  per  cubic  foot  for  timber  so  delivered  at,  the  times  and 
in  the  manner  in  the  agreement  set  out : that  plaintiff,  in  pursuance 
thereof,  paid  the  $300  on  account ; and  all  conditions  were  fulfilled, 
&c.,  yet  defendant  did  not  deliver  the  said  timber  or  any  part  thereof. 
Plea,  on  equitable  grounds,  setting  out  the  agreement  in  full,  shewing 
what  the  quality  and  manufacture  were  to  be  like,  and  when  and  where 
the  delivery  were  to  take  place,  also  the  mode  of  payment,  namely  the 
$300,  acknowledging  the  receipt  thereof,  and  two-thirds  as  the  timber 
should  be  delivered,  when  each  10,000  feet  was  hauled  to  the  named 
points.  The  plea  then  averred  a delivery  at  the  proper  places  therefor, 
and  of  the  proper  quality  and  description,  before  the  named  day,  of 
the  first  10,000  feet,  and  a notification  to  plaintiff  of  the  same  and  of 
its  being  ready  for  delivery  to  him  on  payment  of  such  two-thirds,  and 
that  in  default  of  such  payment  the  said  timber  would  be  re-sold.  The 
plea  further  averred  that  during  all  that  time  defendant  was  ready  and 
willing  and  offered  to  deliver  to  plaintiff  the  first  10,600  feet  and  also 
the  remaining  10,000  feet,  but  that  the  plaintiff,  though  he  received 
due  notice  thereof,  refused,  within  a reasonable  time  thereafter,  to 
accept  and  receive  the  said  timber,  and  to  pay  the  said  two-thirds  of 
the  price  or  any  part  thereof,  whereupon  defendant  after  a reasonable 
time  re-sold  the  timber. 

Held , that  the  plea  was  a good  answer  as  regards  the  first  10,000  feet, 
payment  of  the  two-thirds  price  being  a condition  precedent  to  delivery  ; 
but  no  answer  as  regards  the  second  10,000  feet,  and  therefore  bad  as 
being  pleaded  to  the  whole  ; for  it  could  not  be  read  as  alleging  an 
offer  then  to  deliver  the  second  quantity,  because  that  would  have 
entitled  defendant  to  the  whole  price,  whereas  non-payment  of  the 
two-thirds  only  was  complained  of,  and  the  notice  of  re-sale  only 
applied  to  the  first  10,000  feet;  nor  could  it  be  read  as  an  offer  and 
refusal  to  take  the  second  10,000  feet  at  all  or  to  go  on  with  the  con- 
tract, so  as  to  discharge  the  defendant. 

Held , also,  that  a replication  alleging  a notification  by  defendant  to 
plaintiff  of  his  inability  to  deliver  the  20,000  feet,  and  promising  to 
return  the  $300  with  expenses ; but  that  defendant  failed  either  to 
perform  the  contract  or  return  the  money,  was  bad. 

Held , also,  that  the  declaration  was  defective  for  uncertainty ; but,  that 
the  defect  was  cured  by  the  plea. 

Declaration  : that  by  an  agreement  in  writing,  bearing 
date  on  or  about  the  10th  of  February,  1875,  it  was 
agreed  by  and  between  the  plaintiff  and  defendant, 
that  the  plaintiff  should  buy  from  the  defendant,  and 
the  defendant  should  sell  to  the  plaintiff  a certain 


REID  V.  ROBERTSON. 


569 


quantity  of  board  timber,  that  is  to  say,  20,000  cubic 
feet  of  good  merchantable  board  timber,  nineteen  and 
one-fourth  inch  average,  string  measure,  equal  in  quality 
and  manufacture  to  timber  therein  mentioned,  to  be 
delivered,  as  in  said  agreement  set  out,  not  later  than  the 
10th  of  May  then  ensuing.  And  the  plaintiff  agreed  to  pay 
the  defendant  for  the  timber  at  the  rate  of  twelve  cents 
per  cubic  foot,  for  timber  so  made  and  delivered  at  the 
times  and  in  the  manner  in  the  agreement  set  out,  free 
from  crown  dues  or  any  other  incumbrance  ; and  the  plain- 
tiff did  in  pursuance  thereof  pay  to  him,  the  defendant,  the 
sum  of  $300,  on  account  thereof,  and  all  conditions  were 
fulfilled,  &c.,  yet  the  defendant  did  not  deliver  the  said 
timber  or  any  part  thereof  to  the  plaintiff,  whereby,  &c. 

Fifth  plea,  on  equitable  grounds : that  the  contract 
declared  on  by  the  plaintiff,  is  in  the  words  and  figures 
following  : 

“ Matthew  Reid,  of  the  village  of  Sunderland,  and  county 
of  North  Ontario,  (a  lumberman),  buys,  and  T.  A.  Robert- 
son, of  the  town  of  Goderich,  (lumberman),  and  county  of 
' Huron,  sells,  the  following  quantity  and  description  of 
board  timber,  viz.,  twenty  thousand  (20,000)  cubic  feet  of 
good  merchantable  board  timber,  nineteen  and  one-fourth 
(19 J)  inch  average,  string  measure,  to  be  equal  in  quality 
and  manufacture  to  Cockburn’s,  McArthur’s,  and  Burton’s 
timber,  rafted  at  Toronto  by  them  for  the  Quebec  market, 
and  to  be  delivered  at  Thunder  Bay,  and  Does  Bay,  and 
Mud  Lake,  at  the  mouth  of  the  Wye  River,  not  iater  than 
the  10th  day  of  May  next  ensuing.  For  and  in  consideration 
of  the  above  the  said  party  of  the  first  part  agrees  and 
binds  himself  to  pay  unto  the  party  of  the  second  part  at 
the  rate  of  twelve  (12)  cents  per  cubic  foot,  for  timber  so 
made  and  delivered,  free  from  crown  dues  or  any  other  cir- 
cumstances; payment  to  be  made  as  follows  : three  hundred 
($300)  dollars,  the  receipt  of  which  is  hereby  acknowledged, 
-and  two-thirds  as  timber  is  delivered,  when  each  ten 
(10,000)  thousand  feet  is  hauled  to  the  Lake  or  River 
Wye. 

72 — vol.  xxv  c.p. 
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“ In  witness  whereof  the  said  parties  have  signed  this 
tenth  day  of  February,  1875. 

r “ M.  Reid, 

“ Witness,  ■<  “ T.  A.  Robertson,  per 

l “Robert  McDonald.” 

And  the  defendant  says  after  the  making  of  the  said  agree- 
ment, and  before  the  10th  day  of  May  then  ensuing,  he 
duly  proceeded  with  the  manufacture  of  the  said  timber 
required  to  be  delivered  by  him  to  the  plaintiff : that 
before  the  said  10th  day  of  May,  the  defendant  did  duly 
deliver  at  the  places  mentioned  in  the  agreement  for  the 
delivery  thereof  the  first  ten  thousand  feet  of  the  kind 
and  quality  and  description  of  timber  mentioned  in  the 
agreement,  and  under  and  in  pursuance  of  the  terms  thereof; 
that  thereupon,  and  before  the  10th  day  of  May,  the  defen- 
dant duly  notified  the  plaintiff  that  the  said  ten  thousand 
feet  of  timber  was  duly  delivered  by  him  at  the  place  afore- 
said, ready  to  be  delivered  to  the  plaintiff,  and  that  the 
plaintiff  was  to  take  and  receive  a delivery  thereof  to  him 
from  the  defendant,  the  amount  required  to  be  paid  by 
him,  the  plaintiff,  thereon  and  therefor  in  pursuance  of 
the  terms  of  the  agreement.  And  the  defendant  then  also 
duly  notified  the  plaintiff  that  unless  the  plaintiff  would 
take,  accept,  and  receive  a delivery  of  the  said  timber,  and 
would  take,  accept,  and  receive  the  same  on  said  contract, 
and  pay  thereon  and  therefor  two-thirds  of  the  purchase 
money  thereof  as  provided  by  the  agreement,  that  the 
defendant  would  re-sell  the  said  timber.  And  the  defend- 
ant further  says  that  during  all  that  time  the  defendant 
was  ready  and  willing  and  duly  offered  to  the  plaintiff  to 
deliver  to  him  on  said  contract  the  said  ten  thousand  feet 
of  timber  so  delivered  by  him  at  the  said  places,  and  under 
the  terms  of  the  agreement,  and  also  the  remaining  ten 
thousand  feet  thereof,  but  the  plaintiff* neglected  and  refused 
to  pay  the  said  two-thirds  of  the  purchase  money  thereof, 
or  any  part  thereof,  of  all  which  the  plaintiff  had  notice. 
And  the  defendant  further  says  that  the  plaintiff  did  not 
nor  would,  within  a reasonable  time  after  he  received  said 
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notice,  take, accept, and  receive  from  the  defendant  a delivery 
of  said  timber,  and  did  not  and  would  not  within  such 
reasonable  time  pay  the  defendant  the  said  two-thirds  of 
the  said  purchase  money  thereof,  or  any  part  thereof,  accord- 
ing to  the  terms  of  the  agreement,  and  thereupon  the 
defendant,  after  the  expiration  of  such  reasonable  time,  re- 
sold the  said  timber,  as  he  lawfully  might,  for  the  causes 
aforesaid. 

Sixth  plea,  as  to  the  non-delivery  by  the  defendant  to 
the  plaintiff  of  ten  thousand  feet  of  said  timber,  and  the 
causes  of  action  in  respect  thereof,  the  defendant  repeats  the 
contract  set  out  in  the  fifth  plea,  and  says  that  before  the 
said  10th  day  of  May,  he  was  always  ready  and  willing  to 
deliver  the  said  timber  to  the  plaintiff  under  and  in  pursuance 
of  the  terms  of  the  contract,  and.  then  offered  the  plaintiff 
so  to  do,  but  the  plaintiff  neglected  and  refused  to  pay  for 
the  same  the  sum  mentioned  in  the  agreement. 

Second  replication  to  fifth  and  sixth  pleas:  that  the 
defendant  on  the  loth  day  of  March,  1875,  notified  the 
plaintiff  that  he  would  not  be  able  to  get  the  twenty 
thousand  feet  of  timber  in  the  said  contract  agreed  to  be 
made  and  delivered  by  the  defendant  to  the  plaintiff*  and 
promised  to  return  to  the  plaintiff  his  money,  to  wit,  the 
said  sum  of  $300,  with  expenses,  to  wit,  the  damages  to 
which  the  plaintiff  might  be  entitled  for  the  failure  of  the 
defendant  to  perform  the  said  contract,  but  the  defendant 
did  not,  nor  was  he  able  and  willing  to  perform  his  said 
contract,  nor  did  he  return  to  the  plaintiff*  his  money  with 
expenses. 

To  this  replication  the  defendant  demurred,  on  the 
grounds  : that  it  admits  the  facts  in  the  pleas  mentioned 
to  be  true,  but  makes  no  answer  to  them  : that  the  replica- 
tion is  a departure,  because,  while  the  declaration  claims 
damages  for  non-performance  of  the  contract  declared  on, 
the  replication  makes  a claim  for  non-payment  of  the  $300, 
and  expenses : that  it  is  uncertain  by  the  replication  for 
what  cause  of  action  the  plaintiff  is  proceeding : that  the 
notice  in  the  replication  mentioned  was  not  a refusal  by 
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the  defendant  to  perform  the  contract  declared  on  : that 
the  replication  does  not  shew  the  plaintiff  elected  to  treat 
the  said  notice  as  a refusal  by  the  defendant  to  perform  the 
contract,  or  that  either  party  considered  the  contract  broken 
thereby : that  it  is  consistent  with  what  is  alleged  in  the 
replication  that  the  original  contract  remained  in  full  force, 
and  that  both  parties  expected  it  to  be  performed. 

The  plaintiff  also  took  the  following  exceptions  to  the  fifth 
and  sixth  pleas  : — that  they  afford  no  answer  to  the  declar- 
ation, because  the  sale  and  delivery  were  to  be  of  an  entire 
quantity  of  twenty  thousand  feet  of  timber,  and  the  pay- 
ment by  the  plaintiff  was  not  a condition  precedent  to  his 
right  to  a full  performance  by  the  defendant  of  his  part  of 
the  agreement : that  the  failure  of  the  plaintiff  to  pay  two- 
thirds  of  the  price  of  the  ten  thousand  feet  did  not  justify 
the  defendant  in  re-selling  the  same,  as  the  defendant  was 
bound  to  deliver  twenty  thousand  feet : that  the  fifth  plea 
admits  the  agreement  declared  on,  and  shews  no  sufficient 
matter  of  excuse  or  avoidance  : that  the  fifth  plea  is  no 
answer,  because  the  plaintiff  claims  to  recover  damages, 
not  only  because  he  had  to  purchase  other  timber  at  an 
increased  price,  but  because  he  claims  to  recover  the  $300 
he  had  paid  to  the  defendant,  which  payment  is  admitted 
by  the  defendant : that  they  are  merely  pleas  to  damages. 

November  29th,  1875.  S.  Richards , Q.C.,  for  the  demurrer. 
The  contract  set  out  shews  the  plaintiff  was  to  pay  the  two- 
thirds  price  on  each  ten  thousand  feet  of  timber  as  delivered  : 
Simpson  v.  Crippin ; L.  R.  8 Q.  B.  14;  Freeth  v.  Burr, 
L.  R.  9 C.  P.  208 ; Bloomer  v.  Bernstein,  L.  R.  9 C.  P. 
588  ; and  therefore  the  failure  of  the  plaintiff  to  accept  of 
the  10,000  feet  offered  to  be  delivered  to  him,  and  to  pay 
for  the  same,  discharged  the  defendant  from  the  delivery 
of  the  remaining  10,000  feet : Leake  on  Contracts,  452, 
463,  464  ; Hochster  v.  DeLaTour,  2 E.  & B.  678;  Danube, 
he.,  R.  W.  Co.  v.  Xenos,  11  C.  B.  N.  S.  152  ; Avery  v. 
Bowden,  5 E.  & B.  714,  728,  affirmed  on  appeal,  6 E.  & B. 
953;  Phillpotts  v.  Evans,  5 M.  & W.475;  Ripley  v.  McClure, 
4 Ex.  345. 
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J.  K.  Kerr,  contra.  The  notice  given  by  the  defendant  to 
the  plaintiff  as  stated  in  the  replication  enabled  the  plaintiff 
to  put  an  end  to  the  contract : Mitchell  v.  Great  Western  R. 
W.  Co.,  35  U.  C.  R.  148, 156;  Dulleav.  Taylor,  34  U.  C.  R.  12; 
Beckett  v.  Cockburn,  31  U.  C.  R.  610;  Thompson  v.  Smith 
21  C.  P.  1 ; Withers  v.  Reynolds,  2 B.  & Ad.  882 ; Cutter, 
v.  Povjell,  2 Sm.  L.  C.,  7th  ed.,  1 ; Leigh  v.  Paterson,  8 
Taunt.  540;  Adams  v.  Andrews,  15  Q.  B.  284;  Fee  v. 
Whyte,  13  C.  P.  83.  The  pleas  are  no  defence,  because  the 
contract  was  for  20,000  feet  of  timber,  and  a tender  of  only 
half  that  quantity  is  shewn  to  have  been  made ; and  the 
piaintiff  was  not  obliged  to  pay  the  two-thirds,  the  whole 
quantity  to  be  delivered  was  there  : Cliitiy  on  Contracts, 
1069,  the  11th  American  edition  taken  from  the  9th  English 
edition. 

January  14th,  1876.  Wilson,  J. — The  contract  is  for 
the  sale  and  delivery  by  the  defendant  of  20,000  cubic 
feet  of  timber.  The  defendant  may,  in  my  opinion, 
deliver  10,000  feet,  and  claim  two-thirds  of  the  price 
of  such  delivery,  and  he  is  not  obliged  to  wait  for 
the  payment  of  the  price  until  he  has  delivered  the 
whole  of  the  20,000  feet.  The  mention  of  the  two- 
thirds  price  to  be  paid  on  delivery,  would  have  no 
meaning  if  that  were  construed  as  applying  to  the  total 
delivery,  for  upon  the  total  delivery  the  total  price,  and 
not  only  the  two-thirds  of  it,  is  to  be  paid.  The  agree- 
ment is  certainly  to  that  effect.  It  is  “ and  two-thirds  as 
timber  is  delivered,  when  each  10,000  feet  is  hauled  to  the 
Lake  or  River  Wye.” 

That  being  so,  the  next  question  is,  whether  the  pleas, 
which  allege  a delivery  at  the  places  agreed  upon,  and  notice 
to  the  plaintiff,  and  demand  of  payment  and  refusal  by  the 
plaintiff  to  pay  for  the  10,000  feet,  shew  a good  defence. 

A contract  to  pay  for  goods  on  delivery  of  each  load  is 
broken  if  the  vendee  will  not  pay  on  delivery,  but  insists 
on  always  keeping  back  the  price  of  one  load  : Withers  v. 
Reynolds,  2 B.  & Ad.  882. 

In  Bloomer  v.  Bernstein,  L.  R.  9 C.  P.  588,  it  was  decided 
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that  on  a contract  for  the  sale  of  goods  to  be  delivered  by 
instalments,  the  price  of  each  instalment  being  payable  on 
delivery,  that  if  the  buyer  did  not  pay  for  one  instalment 
under  such  circumstances  so  as  to  give  the  seller  reasonable 
ground  for  believing  that  he  would  be  unable  to  pay  for  the 
instalments  to  be  delivered  in  future,  and  that  he  did  not 
intend  to  go  on  with  the  contract,  the  seller  was  justified  in 
repudiating  the  contract. 

In  Freeth  v.  Burr,  L.  R.  9 C.  P.  208,  which  was  a contract 
for  the  delivery  to  the  plaintiffs  of  250  tons  of  pig  iron,  at  so 
much  per  ton,  half  to  be  delivered  in  two  weeks,  and  the 
remainder  in  four  weeks,  the  Chief  Justice  said,  at  p.  213  : 
“ There  was  an  extension  by  mutual  consent  of  the  time  for 
delivery  of  the  iron  from  December  1871,  to  Ma}^  1872,  with 
constant  pressure  on  the  one  side,  and  resistance  on  the 
other.  I mention  that  because  it  is  important  to  express  my 
view  that,  in  cases  of  this  sort,  where  the  question  is  whether 
the  one  party  is  set  free  by  the  action  of  the  other,  the  real 
matter  for  consideration  is,  whether  the  acts  or  conduct  of 
the  one  do  or  do  not  amount  to  an  intimation  of  an  intention 
to  abandon,  and  altogether  to  refuse  performance  of  the 
contract.  I say  this  in  order  to  explain  the  ground  upon 
which,  I think,  the  decisions  in  these  cases  must  rest.  There 
has  been  some  conflict  amongst  them.  But  I think  it  may  be 
taken  that  the  fair  result  of  them  is,  as  I have  stated,  viz., 
that  the  true  question  is,  whether  the  acts  and  conduct  of 
the  party  evince  an  intention  no  longer  to  be  bound  by  the 
contract.  Now,  non-payment  on  the  one  hand,  or  non- 
delivery on  the  other,  may  amount  to  such  an  act,  or  may 
be  evidence  for  a jury  of  an  intention  wholly  to  abandon 
the  contract  and  set  the  other  party  free.” 

Keating,  J.,  said,  at  p.  214  : “ It  is  not  a mere  refusal  or 
omission  of  one  of  the  contracting  parties  to  do  something 
which  he  ought  to  do,  that  will  justify  the  other  in 
repudiating  the  contract ; but  there  must  be  an  absolute 
refusal  to  perform  his  part  of  the  contract.  Non-payment 
is  an  element.  But,  looking  at  all  the  circumstances  of 
the  case, — a rising  market ; a failure  on  the  part  of  the 
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defendant  to  deliver  the  iron  according  to  the  terms  of  the 
contract;  a series  of  deliveries  in  small  quantities  long 
after  the  times  for  delivery  provided  for  by  the  contract  J 
and  a refusal  on  the  part  of  the  plaintiffs  to  pay  for  the  iron 
delivered,”  (he  claiming  a right  to  set  off  his  loss  by  the 
defendant’s  delay  in  delivery  against  the  price),  “ not  only 
accompanied  by  remonstrances,  but  with  a requisition  to 
the  seller  to  fix  a day  for  the  delivery  of  a certain  quantity; 
— I do  not  think  they  shew  an  intention  on  the  part  of  the 
plaintiffs  to  abandon  the  contract.  As  upon  the  facts  there 
appears  not  only  no  absolute  refusal  to  perform  the  contract 
by  the  plaintiffs,  and,  what  is  important,  no  evidence  of 
inability  on  their  part  to  perform  it,  I think  the  defendant 
had  no  right  to  treat  the  contract  as  rescinded  and  to  refuse 
to  deliver  the  remainder  of  the  iron.” 

In  Simpson  v.  Crippin,  L.  R.  8 Q.  B.  14,  in  a case  of  the 
like  kind  to  the  others  just  mentioned,  the  like  decision 
was  given. 

Blackburn,  J.,  said  at  p.  17:  “No  sufficient  reason  has  been 
urged  why  damages  would  not  be  a compensation  for  the 
breach  by  the  plaintiff,  and  why  the  defendants  should  be 
at  liberty  to  annul  the  contract.” 

Lush,  J.,  said,  at  p.  18  : “If  the  parties  intended  that  a 
breach  of  this  kind  should  put  an  end  to  the  contract,  they 
ought  to  have  provided  for  it  by  express  stipulation.” 

In  this  case  the  defendant  in  the  fifth  plea  says,  that 
before  the  day  for  delivery  he  delivered  at  the  proper  places 
the  first  10,000  feet  of  timber  of  the  proper  quality  and 
description  : that  before  the  10th  of  May,  he  notified  the 
plaintiff  of  the  same,  and  that  the  said  quantity  was  ready 
to  be  delivered  to  him,  and  that  he  was  to  pay  the  two- 
thirds  price  of  the  same,  and  that  the  plaintiff  did  not, 
within  a reasonable  time  after  such  notice,  accept  the  timber 
or  pay  for  it,  and  the  defendant  re-sold  it. 

As  the  delivery  by  the  defendant  and  payment  by  the 
plaintiff  were  contemporaneous  and  concurrent  acts — Ban - 
kart  v.  Boiuers,  L.  R.  1 C.  P.  484 — the  plaintiff  can  recover 
no  damages  in  respect  of  the  first  10,000  feet  of  timber  not 
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having  been  delivered  to  him,  because  he  did  not  pay  or 
offer  to  pay  for  it,  and  the  defendant  was  not  therefore 
bound  to  deliver  it  to  him. 

But  the  fifth  plea  is  to  the  whole  declaration,  that  is, 
it  professes  to  answer  the  plaintiff’s  claim  to  the  whole 
20,000  feet  of  timber. 

It  has  answered  sufficiently  as  to  the  first  10,000  feet. 
Is  it  an}r  answer  to  the  second  quantity  of  10,000  feet  ? 
The  latter  part  of  the  fifth  plea  begins  by  alleging  that 
during  all  that  time  he  was  ready  and  willing  and  offered 
to  the  plaintiff  to  deliver  to  him  the  first  10,000  feet,  “and 
also  the  remaining  10,000  feet, but  the  plaintiff  neglected  and 
refused  to  pay  the  said  two-thirds  of  the  purchase  money 
thereof,  or  any  part  thereof,  of  all  which  he  had  notice, 
and  that  the  plaintiff  did  not  nor  would,  within  a reason- 
able time  after  he  received  such  notice,  accept  and  receive 
from  the  defendant  a delivery  of  the  said  timber,  nor  pay 
the  said  two-thirds  of  the  said  purchase  money,  and  there- 
upon the  defendant,  after  a reasonable  time,  re-sold  the 
said  timber.” 

The  defendant  certainly  does  say  he  also  offered  to 
deliver  the  second  10,000  feet  of  timber  to  the  plaintiff, 
but  he  would  not  accept  it.  I think  he  does  not  really 
mean  to  say  that,  but  merely  that  when  he  offered 
to  deliver  to  the  plaintiff  the  first  10,000  feet,  he  also 
offered  to  the  plaintiff  to  go  on  with  his  contract,  and  to 
deliver  the  second  10,000  feet,  but  the  plaintiff  would  *not 
agree  to  it.  Or  if  he  meant  to  say  he  offered  also  to  make 
a delivery  then  of  the  second  10,000  feet,  he  does  so  for  the 
purpose  of  embarrassing  the  plaintiff. 

I think  the  plea  cannot  be  read  as  averring  an  offer  and 
readiness  and  willingness  then  to  make  a delivery  of  the 
second  10,000  feet,  because  that  second  quantity  if  offered 
to  be  delivered  would  have  entitled  the  defendant  to  the 
full  price  upon  the  whole  20,000  feet,  and  not  only  to  two- 
thirds  of  the  price,  and  yet  the  defendant  complains  only 
that  the  plaintiff  would  not  pay  him  the  said  two-thirds  of 
the  purchase  money,  and  therefore  the  defendants  re-sold 
the  said  timber. 
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Then,  again,  the  only  notice  of  a re-sale  was  as  to  the 
first  10,000  feet. 

If  I could  construe  the  plea  as  shewing,  with  respect  to 
the  first  quantity,  an  offer  of  it  and  a refusal  by  the  plain- 
tiff to  take  it  and  pay  for  it,  and,  as  to  the  second  quantity  ^ 
that  the  defendant  was  willing  to  go  on  and  complete  his 
contract  with  respect  to  it,  but  the  plaintiff*  would  not 
agree  to  it,  I should  hold  the  plea  to  be  a good  defence  to 
the  demand  for  the  20,000  feet.  As  to  the  first  quantity, 
because  the  plaintiff  would  not  receive  it  and  pay  for  it ; 
and  as  to  the  second  quantity,  that  the  plaintiff  had  dis- 
charged the  defendant  from  the  actual  performance  of  it. 
But  I cannot  so  read  it.  I am  of  opinion  there  is  no  proper 
answer  as  to  the  second  quantity. 

And  the  authorities  establish  that  the  mere  fact  of  non- 
payment of  a particular  parcel  of  goods,  to  be  delivered  by 
instalments,  does  not  alone  put  an  end  to  the  contract. 

The  party  not  in  default  in  such  a case  must  look  for 
compensation  in  damages  to  the  one  who  is  in  default ; 
and  there  is  nothing  alleged  in  this  plea  but  a refusal  to 
take  and  to  pay  for  the  first  quantity. 

That  is  not  a rescission  of  the  contract  in  law.  It  is  some 
evidence  of  it,  but  not  sufficient  by  itself  for  that  purpose 
for  the  jury. 

If  the  defendant  really  means  to  say  that  when  he 
tendered  the  first  quantity  he  also  offered  to  go  on  and 
deliver  the  second  quantity,  but  the  plaintiff  would  not 
take  the  one  delivery  then  actually  offered  to  him,  and 
would  not  then  agree  to  take  the  second  quantity  at  all, 
so  that  the  defendant  was  discharged  from  all  liability  in 
respect  of  the  second  quantity,  he  had  better  put  his  plea 
in  that  form,  and  the  plaintiff  and  the  Court  will  be  able 
to  understand  what  it  is  he  does  mean. 

As  to  the  sixth  plea,  it  is  pleaded  to  10,000  feet  of  the 
timber,  and  is  a good  answer  to  it. 

As  to  the  replication,  it  is  not  very  plain  with  what  view 
or  for  what  purpose  it  was  pleaded.  The  facts  contained 
in  it  shew  that  the  plaintiff  could  have  treated  the  contract 
73 — vol.  xxv  c.p. 
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as  abandoned  by  the  defendant,  and  have  sued  for  damages 
for  non-performance  of  it;  but  he  did  not  do  that.  He 
waited  till  after  the  time  for  performance  had  expired, 
before  bringing  his  action. 

The  replication  shews  what  might  have  been  a good 
substituted  contract,  if  the  plaintiff  had  accepted  it  in  lieu 
of  the  one  declared  upon.  He  does  not  say  he  accepted  of 
it.  He  only  says  the  defendant  in  March  said  he  would 
not  be  able  to  perform  the  original  contract,  and  he  promised 
the  plaintiff  to  return  him  the  $300  with  expenses,  that  is 
to  say,  damages  for  the  defendant’s  breach  of  contract ; 
and  that  “ the  defendant  did  not  nor  was  he  able  to  per- 
form his  said  contract,  nor  did  he  return  to  the  plaintiff 
his  money  with  expenses.” 

I do  not  think  it  is  a departure,  because  it  shews  no 
agreement  made  between  the  parties.  It  is  hardly  good 
enough  to  be  a departure,  and  if  it  is  not*  that,  it  is 
certainly  nothing  else  that  I know  of. 

The  declaration  appears  also  to  be  rather  unskilfully 
drawn.  It  says  the  timber  was  to  be  equal  in  quality  and 
manufacture  “ to  timber  therein  mentioned,  to  be  delivered 
as  in  said  agreement  set  out;”  and  that  it  was  to  be 
delivered  "at  the  times  and  in  the  manner  in  said  agree- 
ment set  out;”  and  as  the  agreement  is  not  set  out  in  the 
declaration,  it  does  not  appear  what  the  quality  and 
manufacture  of  the  timber  were  to  be,  nor  where  it  was 
to  be  delivered,  nor  at  what  times  nor  in  what  manner. 
Saying  that  all  that  was  to  be  done  as  in  the  agreement  is 
contained,  without  shewing  what  the  agreement  was  or  is 
in  these  respects,  is  just  the  same  as  if  the  pleader  had  said 
that  all  these  acts  were  to  be  done  at  the  time  and  in  the 
manner  which  the  warden  of  the  county  or  the  plaintiff’s 
attorney  well  knew. 

The  defendant  has  cleared  up  the  obscurity  of  the 
declaration,  because  he  has  set  out  the  agreement  in  full 
in  the  fifth  plea. 

The  declaration  is  about  as  general  as  the  one  in  Ward 
v.  Harris.  2 B.  & P.  265,  in  which  the  plaintiff  alleged  he 
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had  sold  a certain  horse  to  the  defendant  for  a certain 
quantity  of  oil,  to  be  delivered  by  the  defendant  to  the 
plaintiff  within  a certain  time,  which  elapsed  before  the 
commencement  of  the  suit.  That  count  was  held  to  be 
sufficient  after  verdict. 

There  will  be  judgment  for  the  plaintiff  on  demurrer 
for  the  insufficiency  of  the  fifth  plea,  and  for  defendant  on 
demurrer  to  sixth  plea.  The  replication,  as  before  stated, 
I hold  to  be  bad. 

Judgment  accordingly. 


Coleman  v.  Reddick. 

Lease — Covenants  to  pay  rent  and  repair — Easements — Eviction — Equitable 

defence. 

• 

To  an  action  for  the  breach  of  covenants  contained  in  a lease,  in  the 
non-payment  of  rent,  and  leaving  the  premises  in  an  improper  state  of 
repair,  the  defendant  pleaded,  on  equitable  grounds,  setting  out  the 
demise,  whereby  the  plaintiff  demised  to  the  defendant  certain  land 
and  premises  on  which  a mill  was  erected,  “ together  with  the  water- 
wheel in  said  building  and  the  right  to  draw  water  from  the  mill-pond 
adjoining  the  above  described  premises  for  driving  the  said  water- 
wheel  and  machinery  driven  thereby,”  &c.  The  plea  then  averred 
that  one  D.  claiming  by  title  paramount,  having  proved  such  title  by  an 
action  brought  therefor,  hindered  and  prevented  defendant  from  using 
the  said  water  so  demised,  whereby  the  demised  premises  were 
rendered  useless  and  of  no  value  to  defendant,  who  delivered  up 
possession  to  the  plaintiff  of  the  said  premises  and  water  rights  in  a 
perfect  state  of  repair,  and  defendant  had  not  used  said  premises 
during  any  portion  of  the  time  during  which  the  rent  sued  for  accrued 
due,  and  delivered  them  up  as  aforesaid  before  said  time  commenced. 
The  plea  then  prayed  that  the  action  might  be  restrained,  and  the 
plaintiff  ordered  to  pay  the  costs  thereof,  and  that  the  demise  should 
be  delivered  up  to  be  cancelled. 

Held , plea  bad,  as  a legal  defence,  because  the  right  to  use  the  water 
was  no  part  of  the  demised  premises,  but  merely  an  easement 
thereof ; and  even  if  it  were,  an  eviction  in  respect  of  it  would  not 
authorize  the  tenant  to  abandon  the  residue  of  the  premises  ; and  as 
an  equitable  plea,  because  no  case  was  shewn  for  a total  abandonment 
of  the  contract,  for  defendant  having  paid  rent  for  some  years  could 
not  replace  matters  as  before  the  lease,  and  he  had  a remedy  by  action 
on  the  plaintiff’s  implied  covenant  to  supply  the  water-power. 

Declaration. — First  count : that  the  plaintiff  by  deed 
let  to  the  defendant  a sash  and  blind  factory,  land  and 
premises,  to  hold  for  five  years  from  the  7th  of  October, 
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1869,  at  the  yearly  rental  of  $300,  payable  quarterly,  and 
the  defendant  by  deed  covenanted  with  the  plaintiff  to  pay 
him  the  said  rent ; and  four  quarters  of  the  said  rent  are 
due  and  unpaid. 

Second  count : that  the  plaintiff  by  deed,  &c.,  and  the 
defendant  by  the  said  deed  covenanted  with  the  plaintiff 
that  the  defendant  would  from  time  to  time,  and  at  all 
times  during  the  said  term,  repair  and  keep  in  good  and 
sufficient  repair  the  said  premises,  buildings,  and  water 
wheel  thereby  demised,  reasonable  wear  and  tear,  and 
accidents  by  fire  or  tempest  or  freshet,  rendering  such 
premises  untenable  (sic)  excepted,  and  the  same  so  kept 
in  repair  should  and  would  at  the  end,  expiration,  or  sooner 
determination  of  the  said  term,  peaceably  and  quietly  yield 
and  deliver  up  to  the  plaintiff  ; and  although  no  accident 
by  fire,  &c.,  happened,  yet  the  defendant  did  not,  from  time 
to  time,  and  at  all  times  during  the  said  term,  repair,  and 
keep  in  good  and  sufficient  repair  the  said  premises,  build- 
ings, and  water  wheel  thereby  demised,  (reasonable  wear 
and  tear  excepted)  ; and  the  defendant  at  the  expiration  of 
the  said  term,  which  had  not  sooner  determined,  yielded 
and  delivered  up  to  the  plaintiff*  the  said  premises,  build- 
ings, and  water  wheel  thereby  demised,  without  the  same 
being  so  repaired  and  kept  in  repair. 

The  common  counts  were  added. 

Eleventh  plea,  on  equitable  grounds  : that  the  plaintiff 
demised  and  covenanted  with  the  defendant  as  in  the  said 
last  plea  mentioned,  (which  demise  and  covenant  are  as  fol- 
lows : “ All  that  certain  piece  or  parcel  of  land  and  premises, 
situate,  lying,  and  being  on  the  west  side  of  the  river 
Moira,  in  the  town  of  Belleville,  lying  between  the  said 
river  and  the  canal,  leading  therefrom  to  the  grist  mill 
occupied  by  one  James  Wallace,  and  between  the  premises 
occupied  by  Abraham  Diamond,  senior,  and  the  mill  dam 
erected  across  said  river,  and  whereon  a building  formerly 
occupied  by  the  said  J ames  Reddick  and  Hercules  Thomp- 
son as  a blind  and  sash  factory,  has  been  rebuilt  by  the 
said  party  of  the  first  part,  together  with  the  water  -wheel 
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in  said  building,  and  the  right  to  draw  water  from  the  mill 
pond  adjoining  the  above  described  premises  for  driving 
the  said  water  wheel,  and  machinery  driven  thereby,  in 
common  with  the  tenants  drawing  water  from  the  said 
canal  leading  from  the  said  mill  pond;  and  with  the  right 
of  way  also  from  the  said  described  premises  across  said 
canal  to  and  from  the  public  highway,  as  heretofore  enjoyed 
by  the  tenants  of  said  above  described  premises.”  And  the 
plaintiff  Cl  covenants  with  the  party  of  the  second  part  that 
he  (the  defendant),  well  and  truly  paying  the  rent  herein- 
before reserved,  and  observing,  performing,  and  keeping 
the  covenants  hereinbefore  mentioned,  should  and  might, 
from  time  to  time  and  at  all  times  during  the  said  term, 
peaceably  and  quietly  enjoy  the  said  premises  thereby 
demised  without  molestation.”)  And  one  J ohn  W.  Diamond, 
having  title  paramount  to  that  of  either  the  plaintiff 
or  defendant,  did  before  the  accuring  due  of  the  rent,  and 
before  the  occurring  of  any  of  the  causes  of  action  in  the 
said  count  mentioned,  molest  and  hinder  the  defendant 
in  the  use  of  the  water  as  demised,  and  did  forbid  him 
to  so  use  the  same,  and  did  commence  and  prosecute  a suit 
at  law  against  the  defendant,  then  being  in  possession  of 
and  enjoyment  of  the  said  premises,  water  - wheel,  and 
water  rights,  under  and  in  pursuance  of  the  said  demise, 
to  establish  the  said  John  W.  Diamond’s  title  to  the  use 
and  flow  of  the  said  water  paramount  to  that  of  the  plain- 
tiff and  defendant  herein  as  demised  to  the  defendant  and 
the  plaintiff,  in  which  suit  he  did  establish  his  title  para- 
mount as  aforesaid ; whereupon  the  defendant,  being  liable 
to  an  action  and  to  be  prosecuted  by  the  said  John  W. 
Diamond,  for  using  the  said  water  as  demised  to  him  as 
aforesaid,  did  quit  and  deliver  up  to  the  plaintiff  the  said 
sash  and  blind  factory,  premises,  water  wheel,  water,  and 
rights  as  demised,  and  in  full  and  perfect  state  of  repair, 
and  did  cease  to  use  the  said  premises,  water  wheel,  and 
water  privilege  and  rights,  in  consequence  thereof.  And 
the  defendant  further  alleges  that  the  said  premises,  water 
wheel,  water  rights,  and  easements  were  demised  by  the 
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plaintiff  to  the  defendant  for  the  sole  purpose  of  being 
used  as  a sash  and  blind  factory,  and  that  they  were 
so  used  by  the  defendant;  and  for  such  purpose  it  was 
absolutely  necessary  that  the  defendant  should  have  the 
right  to  the  use  of  the  said  water  as  demised,  and  without 
having  such  right  and  use  the  said  premises,  and  water 
wheel,  easements,  and  rights  for  which  the  rent  sued  for 
was  reserved,  were  useless,  and  of  no  value  whatever  to 
the  defendant,  as  the  plaintiff  well  knew,  for  the  purpose 
for  which  they  were  demised  by  the  plaintiff  and  rented 
by  the  defendant;  which  right  to  the  use  of  the  water  as 
demised  the  plaintiff  did  not  have  in  him  to  demise  at  the 
time  he  gave  and  executed  said  lease,  nor  at  any  time  since 
up  to  the  disturbance,  hindrance,  molesting,  and  forbidding,, 
quitting  and  delivery  up  as  aforesaid,  as  he  in  and  by  the 
said  demise  pretended  he  had.*  And  the  defendant  alleged 
that  he,  believing  the  plaintiff  had  the  right  to  demise  the 
water  as  aforesaid,  as  he  represented  he  had,  signed  and 
sealed  the  said  lease ; and  that  he  has  not  in  any  way  used 
or  occupied  the  said  premises,  water  wheel,  or  water  during 
any  portion  of  the  time  for  which  rent  is  now  sued  for,  and 
that  he  delivered  the  same  as  aforesaid  before  the  said  time 
commenced.  And  the  defendant  therefore  prays  that  the 
plaintiff  be  restrained  from  further  prosecuting  this  action, 
and  that  the  plaintiff  be  ordered  to  pay  the  defendant’s 
costs  of  suit,  and  that  the  said  demise  be  delivered  up  to 
be  cancelled. 

To  this  plea  the  plaintiff  demurred,  on  the  grounds:  that 
the  plea  is  no  answer  to  the  causes  of  action  to  which  it  is 
pleaded  : that  it  is  no  answer  to  the  second  count,  which  is 
for  repairs  : that  it  is  no  defence  or  answer  in  law  to  an 
action  for  rent  or  breach  of  covenant  to  repair,  that  the 
defendant  was  molested  or  hindered  in  using  the  easement 
demised  with  the  premises. 

November  25th,  1875.  Clute  for  the  plaintiff. — The 
defendant  means  to  contend  that  he  was  at  liberty  to 
abandon  the  demised  premises  and  to  free  himself  from 
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the  terms  of  the  lease,  because  a person  having  title  para- 
mount to  the  plaintiff  had  sued  the  defendant  for  the  use 
of  the  water  of  the  river  required  to  drive  the  water  wheel 
which  was  demised  to  the  defendant.  There  is  no  such 
law.  The  case  of  Morrison  v.  Chadwick , 7 C.  B.  266,  shews 
the  facts  which  have  been  pleaded  are  no  defence  in  this 
action,  the  second  count  of  which  is  for  repair  of  the  de- 
mised premises,  and  the  first  count  of  which  is  for  non-pay- 
ment of  the  rent.  There  is  no  eviction  shewn  of  any  part 
of  the  premises : Williams  v.  Hayward,  1 E.  & E.  1040. 
If  the  prevention  by  the  title  paramount  of  the  use  of  the 
water  to  drive  the  water  wheel  can  be  called  an  eviction, 
it  was  an  eviction  of  no  part  of  anything  which  the  plain- 
tiff demised,  but  of  an  easement  only.  Even  if  the  plea 
had  charged  fraud  against  the  plaintiff,  the  Court  of  Equity 
will  not  give  effect  to  such  a plea  as  the  present,  when  the 
parties  cannot  be  replaced  in  their  original  position : Kerr 
on  Fraud,  271. 

Dickson,  contra;  The  right  to  use  the  water  was  de- 
mised as  part  of  the  demised  premises.  The  plea  alleges 
that  the  rent  was  reserved  in  respect  of  the  use  of  the 
water  as  well  as  of  the  premises,  to  meet  the  case  of  Wil- 
liams v.  Hayward,  1 E.  & E.  1040.  On  the  subject  of 
representation  he  referred  to  Attwoodv.  Small, 6 Cl.  & F.  232 
at  p.  447;  Rawlins  v.  Wickham,  3 De.  G.  & J.  314;  Kerr  on 
Fraud,  16,  17,  19;  Fry  on  Spec.  Perf.,  196.  He  also  re- 
ferred to  Hogan  v.  Aikman,  30  U.  C.  R.  14;  Hennessey  v. 
Hennessey,  30  U.  C.  R.  38. 

January  14th,  1876.  Wilson,  J. — If  representations  are 
made  by  any  one  which  he  knows  to  be  untrue  for  the 
purpose  of  bringing  about  a contract,  the  party  imposed 
upon  is  not  alone  entitled  to  have  the  representations  made 
good,  nor  simply  to  have  the  contract  rectified — he  is 
entitled  to  have  the  contract  itself  rescinded.  A partner- 
ship contract  was  put  an  end  to  after  a period  of  five- 
years,  and  the  accounts  between  the  respective  parties 
were  directed  to  be  taken  under  it : Rawlins  v.  Wickham, 
4 Jur.  N.  S.  990,  3 DeG.  & J.  304,  5 Jur.  N.  S.  278. 
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Misrepresentations  made  with  a knowledge  of  their  fal- 
sity, are  cognizable  both  at  law  and  in  equity : Ramshire 
v.  Bolton , L.  It.  8 Eq.  294. 

There  is  no  question  of  what  the  law  is  in  cases  of  mis- 
representation : Swift  v.  Winterbotham,  L.  R.  8 Q.  B.  244 ; 
Richardson  *v.  Silvester , L.  It.  9 Q.  B.  34  ; Beattie  v.  Lord 
Ebury,  L.  It.  7 H.  L.  102  ; Lindsay  Petroleum  Co.  v.  Hurd, 
L.  R.  5 P.  C.  221. 

The  facts  shew  no  misrepresentation,  but  an  ordinary 
case  of  a want  of  title  in  the  lessor  to  some  part  of  the  de- 
mised property. 

Assuming  for  the  pr  esent  that  the  right  of  water  for  the 
mill  was  a part  of  the  demised  premises,  an  eviction  by  the 
landlord  of  part  of  the  demised  property  confers  no  right 
on  the  tenant  to  abandon  the  residue  of  the  premises ; and 
notwithstanding  such  partial  eviction,  the  tenant  is  still 
liable  for  all  breaches  of  covenant,  excepting  for  the  non- 
payment of  rent.  The  tenancy  still  continues.  Such  is 
the  rule  at  law : Morrison  v.  Chadwick,  7 C.  B.  266. 

Where  the  defendant  had  the  right  from  his  lessor  to  use 
jointly  with  his  lessor  a railway  then  on  the  land  demised, 
the  defendant  covenanting  to  repair  the  same,  or  to  do  so 
jointly  with  others  who  might  use  it,  he  having  leave  to 
divert  it  if  he  thought  fit  to  do  so  at  his  own  expense  : 
Held,  in  an  action  for  rent  by  the  assignee  of  the  rent, 
that  although  the  plaintiff  had  prevented  the  defendant 
from  using  the  railway,  the  plaintiff  was  entitled  to  recover 
the  rent,  because  the  use  of  the  railway  was  an  easement 
only  and  no  part  of  the  demised  premises,  and  so  there 
could  be  no  eviction : Williams  v.  Hayivarcl,  1 E.  & E. 
1040. 

The  demise  here  is  of  a piece  of  land  whereon  a building 
formerly  occupied  by  Reddick  and  Simpson  as  a blind  and 
sash  factory  has  been  rebuilt  by  the  plaintiff,  together  with 
the  water  wheel  in  the  said  building,  “ and  the  right  to 
draw  water  from  the  mill  pond  adjoining  the  above  des- 
cribed premises,  for  driving  the  said  water  wheel  and 
machinery  driven  thereby,  in  common  with  the  tenants 
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drawing  water  from  tlie  said  canal,  and  with  the  right  of 
way,”  &c. 

The  right  to  draw  water  from  the  mill  pond  adjoining  the 
above  described  premises,  that  is — the  demised  premises — 
cannot  be  a part  of  the  demised  premises.  • It  is  plainly  an 
easement.  Firstly,  it  is  to  take  something  from  the  adjoin- 
ing premises.  Secondly,  it  is  the  mere  right  to  draw  water 
necessary  for  driving  the  water  wheel.  It  is  no  more  a 
part  of  the  demised  premises  than  the  right  of  way,  which 
was  also  given  to  the  defendant,  was  a part  of  them. 

The  claim  to  the  water  in  the  pond,  or  to  draw  water 
from  the  pond,  is  not  a subject  upon  which  a distress  could 
be  made,  nor  from  which  rent  could  issue : Newman  v.  An- 
derton,  2 N.  R.  224 ; Selby  v.  Greaves,  L.  R.  3 C.  P.  594 ; 
Robinson  v.  Learoyd,  7 M.  & W.  48. 

The  owner  or  lessor  of  land  has  no  claim  or  right  to  the 
water,  or  ownership  over  it,  till  it  comes  to  and  is  upon 
his  land.  His  rights  may  be  prejudiced  by  not  permitting 
the  water  to  come  to  his  land,  or  by  not  permitting  it  fully 
and  in  its  natural  and  ordinary  flow  to  come  to  his  land  ; 
but  he  has  no  property  in  or  over  it  until  it  has  come  to 
his  land. 

There  are  numerous  cases  shewing  that.  See  also  Bush 
v.  Trowbridge  Waterworks  Co.,  L.  R.  10  Ch.  App.  459. 

The  allegations  that  the  right  to  the  use  of  the  water 
was  demised,  and  that  the  rent  sued  for  was  reserved  upon 
and  for  such  right,  will  not  alter  the  effect  and  operation 
of  the  demise  as  it  has  been  set  out,  if  it  be  contrary  to  it 
and  to  law,  as  it  certainly  is  : Selby  v.v  Greaves,  L.  R.  3 C. 
P.  594. 

It  may  be  quite  true  that  the  demised  premises  were  of 
no  value  without  the  use  of  the  water  to  propel  the  water 
wheel,  and  that  the  demise  was  really  of  a mill  property ; 
but  that  will  not  alone  entitle  the  defendant  to  relief  of 
this  kind — the  cancellation  of  the  lease. 

He  says  that  before  any  of  these  causes  of  action  ac- 
crued, he  was  disturbed  by  Diamond  in  the  use  of  the 
water,  whereupon  he  quitted  the  possession.  When  he 
74 — vol  xxv.  c.p. 
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quitted  the  possession  does  not  appear,  whether  before  or 
after  the  falling  due  of  the  first,  second,  third,  or  fourth 
quarter  of  rent. 

He  does  not  shew  that  the  plaintiff  is  not  well  able  to 
indemnify  him  for  all  damages  he  is  or  may  be  entitled  to 
by  reason  of  the  failure  of  the  title  of  the  plaintiff  to  the 
water,  if  he  can  be  made  liable  on  his  covenant  or  other- 
wise in  respect  of  it. 

An  action  on  the  express  covenant  will  not  lie,  for  that 
is  only  about  “the  premises  thereby  demised,”  and  the 
right  to  take  water  is  not  a part  of  the  demise. 

I am  of  opinion  an  action  on  an  implied  covenant  will 
lie  for  the  failure  of  the  plaintiff  to  supply  the  water 
power. 

No  doubt  the  valuable  part  of  the  demise  was  the  fur- 
nishing of  water  to  drive  the  water  wheel  and  machinery, 
and  if  proceedings  had  been  taken  promptly  the  lease 
might  have  been  cancelled  on  account  of  the  failure  to  give 
that  without  which  the  property  was  of  no  value,  and 
without  which  the  demise  would  never  have  been  made. 

And  I am  also  of  opinion  that  if  the  defendant  could 
replace  matters  just  as  they  were  before  the  demise,  that 
he  might  get  the  relief  he  now  asks  ; but  that  he  cannot 
do,  and  he  must  therefore  seek  for  redress  adapted  to  the 
specific  injury  of  which  he  complains. 

In  Acraman  v.  Price,  24  L.  T.  N.  S.  487,  the  lease  was 
rescinded,  and  an  injunction  granted  staying  an  action  at 
law  for  rent,  because  the  landlord  had  not  bought  land  on 
which  the  lessee  was  to  build  a railway  to  enable  him  to 
carry  his  coals  to  a canal,  and  without  which  he  bad  no 
available  market,  and  the  demise  itself  was  valueless.  There, 
however,  the  lease  had  been  in  force  for  only  a short  time, 
and  the  lessee  had  become  bankrupt  and  the  lease  given 
up,  and  the  landlord’s  reversion  had  been  sold  by  his 
mortgagees,  so-  that  in  fact  nothing  remained  to  be  taken 
into  account  but  that  the  lessee  should  be  saved  from  the 
rent,  and  the  lessor  be  saved  from  an  action  for  damages ;; 
and  both  these  matters  were  provided  for. 
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The  cases  of  Rex.  v.  Inhabitants  of  Mellor,  2 East  189  ; 
Robinson  v.  Learoyd,  7 M.  & W.  48 ; Hancock  v.  Austin, 
14  C.  B.  N.  S.  634,  and  Selby  v.  Greaves,  L.  C.  3 C.  P.  594, 
were  all,  as  here,  cases  in  which  there  was  a grant  of  steam 
or  of  some  other  mechanical  power,  along  with  the  use  of 
real  property. 

In  three  of  the  cases  there  was  a demise  of  the  realty, 
and  a grant  of  the  power,  which  greatly  enhanced  the  value  . 
of  the  demise ; and  it  is  clear  from  these  cases  that  the 
power  granted  to  drive  the  machinery  of  the  lessee  w as 
treated  as  not  a part  of  the  demise. 

The  following  cases  shew  what  the  plea  should  have 
averred  to  procure  a cancellation  of  the  lease. 

In  Meldon  v.  Lawless,  L.  R.  5 Ir.  C.  L.  R.  547,  note,  to 
an  action  for  rent  by  the  assignee  of  the  lessor,  the  defen- 
dant pleaded  that  before  the  lease  was  made  the  lessor 
falsely  and  fraudulently  represented  that  Michael  Lawless 
had  a title  to  the  land  as  devisee  under  his  father’s 
will,  and  that  the  will  had  been  duly  proved ; and  by  such 
false  and  fraudulent  representation  he  induced  the  defen- 
dant to  take  the  lease ; and  he  averred  that  Michael  Law- 
less was  not  so  entitled  as  owner,  and  that  the  defendant 
was,  as  the  lessor  well  knew,  entitled  to  the  land  as  heir  at 
law.  It  was  held  the  plea  was  no  defence,  because  it  did 
not  state  the  defendant  repudiated  the  lease  and  derived 
no  benefit  under  it. 

Anderson  v.  Costello,  L.  R.  5 Ir.  C.  L.  R.  544 ; Deposit 
Life  Assurance  Co.  v.  Ayscough,  6 E.  & B.  761 ; Bylcli-y- 
Plym  Lead  Mining  Co.  v.  Baynes,  L.  R.  2 Ex.  324,  are  to 
the  like  effect. 

Inasmuch,  therefore,  as  the  plea  does  not  shew  a case 
for  a total  abandonment  of  the  contract,  after  the  payment 
of  rent  for  four  years,  and  from  which  it  may  be  inferred 
there  was  a beneficial  occupancy  for  that  time,  and  as,  in 
my  opinion,  the  defendant  may  recover  specifically  for  his 
loss  upon  the  implied  covenant  of  the  lessor,  the  demurrer 
must  prevail. 

The  fact  of  the  water  power  being  a mere  easement,  is 
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on  this  equitable  plea  of  no  consequence.  It  is  no  legal 
bar ; but  it  may  be  a good  equitable  ground  for  relief,  if  it 
were  possible  for  the  defendant  to  undo  all  that  had  been 
done  and  replace  all  parties  in  their  original  position,  and 
remit  each  one  to  his  former  rights;  but  that  he  cannot  do, 
and  does  not  offer  to  do. 

There  will  be  judgment  for  the  plaintiff  on  demurrer  to 
the  plea. 

Judgment  for  'plaintiff. 


Peuchen  v.  Lamb. 


Action  on  award — Plea  of  misconduct  of  arbitrator. 

To  an  action  on  an  award,  the  defendant  pleaded,  on  equitable  grounds, 
that  the  arbitrator  proceeded  ex-parte,  and  without  notice  to  the 
defendant,  and  refused  to  hear  defendant  and  his  witnesses,  or  allow  him 
a reasonable  opportunity  of  proving  his  case  ; and  also  examined  the 
plaintiff  and  his  witnesses  privately  and  in  the  absence  of  the  defen- 
dant, who  had  no  opportunity  of  ever  examining  them : that  he  never 
waived  any  of  these  irregularities,  and  was  wholly  ignorant  until  some 
time  afterwards  of  the  award  being  made,  and  has  always  repudiated 
the  same ; and  that  it  was  therefore  not  binding  on  defendant,  but 
should  be  set  aside. 

Held , plea  bad,  as  setting  up  facts  not  the  subject  of  defence  by  way  of 
plea,  but  forming  grounds  for  motion  to  set  the  award  aside,  the 
award,  until  set  aside,  being  final  between  the  parties. 

It  was  urged  by  defendant  that  as  the  declaration  did  not  contain  an 
averment  that  the  submission  contained  any  provision  for  making  it  a 
rule  of  Court  under  9 & 10  Wm.  III.  ch.  15,  or  did  not  provide  that  it 
should  not  be  made  such  rule,  no  other  means  of  relief  were  afforded 
except  by  plea ; but,  held  otherwise,  for  defendant  might  still  have 
relief  by  bill  in  equity. 

Declaration  on  tlie  common  counts,  for  money  awarded 
to  be  paid  b}'  the  defendant  by  an  award  of  John  Cape, 
made  under  a submission  to  his  arbitration  by  the  plaintiff 
and  the  defendant,  of  matters  in  difference  between  them. 

Fifth  plea,  on  equitable  grounds  : that  the  arbitrator  pro- 
ceeded on  the  alleged  submission  and  reference,  ex  parte, 
without  sufficient  cause,  and  without  giving  the  defendant 
any  notice  whatever  of  his  intention  so  to  proceed ; and  he 
refused  to  hear  evidence  on  the  claim  of  the  defendant, 
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which  was  within  the  scope  of  the  submission  and  reference, 
and  he  refused  to  hear,  and  did  not  hear  nor  receive,  the 
evidence  of  the  witnesses  of  the  defendant,  and  did  not 
allow,  and  refused  to  allow,  the  defendant  a reasonable 
opportunity  of  proving  his  whole  case ; and  contrary  to 
equity  and  good  conscience  he  examined  the  witnesses  for 
the  plaintiff  and  the  plaintiff  himself  privately,  and  in  the 
absence  of  the  defendant,  and  the  defendant  had  no  oppor- 
tunity for  cross-examining  the  witnesses  for  the  plaintiff 
nor  the  plaintiff  on  the  said  submission  and  reference  : that 
the  defendant  waived  none  of  those  irregularities,  and  was 
wholly  ignorant  that  the  arbitrator  had  made  an  award 
until  some  time  after  it  was  made,  and  he  has  always  since 
repudiated  the  award,  and  that  the  same  is  not  binding  on 
him,  and  ought  for  the  reasons  aforesaid  to  be  set  aside ; 
and  the  defendant  prays  accordingly. 

To  this  plea  the  defendant  demurred,  on  the  grounds  : 
that  the  plea  does  not  shew  the  existence  of  a state  of  facts 
upon  which  a Court  of  Equity  would  set  aside  the  award  ; 
nor  does  it  shew  that  the  time  for  moving  to  set  aside  the 
award  has  not  elapsed,  or  had  nof  elapsed  before  this  suit ; 
nor  does  it  charge  fraud  or  complain  against  the  arbitrator ; 
nor  is  it  an  answer  to  the  action. 

December  10th,  1875.  Reeve  for  the  plaintiff. — The  facts 
at  most  shew  only  misconduct  of  the  arbitrator.  They  shew 
a reason  for  relief  against  it ; but  the  defendant  must  shew 
he  has  taken  or  is  now  taking  proceedings  to  obtain  that 
relief  within  the  proper  time.  The  Statute  of  William 
and  Mary  governs  here,  because  it  does  not  appear  any 
action  was  pending  at  the  time  of  the  submission ; and  by 
that  Statute  the  motion  for  relief  must  be  made  before  the 
last  day  of  the  term  ensuing  the  making  of  the  award. 
The  party  must  not  lie  by  until  he  is  proceeded  against 
upon  the  award.  He  must  take  active  steps  against  the 
award  within  the  required  time  : Russell  on  Awards,  4th 
ed,  524,  525,  686,  689;  C.  L.  P.  A.,  sec.  165  ; In  re  Gum- 
ming and  Graham,  1 P.  R.  122  ; In  re  Mathews,  1 P.  R.  75  ; 
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Crooks  v.  Chisholm,  4 0.  S.  121  ; Smith  v.  Whitmore,  33 
L.  J.  Ch.  218,  in  appeal,  713,  S.  C.,  7H.&N.  509. 

Snelling,  contra.  It  is  admitted  by  the  plaintiff*  that  the 
plea  shews  grounds  sufficient  for  equitable  relief.  It  is  not 
necessary  the  plea  should  shew  the  defendant  was  within 
the  time  to  move  against  the  award : Thorburn  v.  Barnes, 
L.  R.  2 C.  P.  384,  398,  401.  The  Statute  of  William  and 
Mary  applies  only  to  submissions  which  can  be  made  a rule 
of  Court,  and  it  does  not  appear  that  this  was  a submission 
of  that  kind ; or  it  may  be  the  submission  was  one  which 
expressly  excluded  its  being  made  a rule  of  Court : C.  L.  P. 
Act,  sec.  176. 

Reeve , in  reply.  The  fact  that  the  defendant  was  still 
within  the  time  to  complain  of  the  award  when  the  suit 
was  commenced  is  a material  averment,  the  omission  of 
which  is  fatal  to  the  plea  : Williams  v.  McPherson,  2 P.  R 
49.  It  was  not  necessary  for  the  plaintiff*  to  have  shewn 
the  submission  was  one  which  could  have  been  made  a rule 
of  Court. 

January  14th,  1876.  Wilson,  J. — The  case  cited  by  Mr. 
Snelling  of  Thorburn  v.  Barnes,  L.  R.  2 C.  P.  384,  shews 
that  sucji  a plea  as  the  fifth  one,  demurred  to,  cannot  be 
pleaded  to  an  action  upon  the  award  : that  the  circum- 
stances set  out  in  the  plea  constitute  the  ground  for  a 
motion  to  avoid  the  award ; and  that  the  relief  can  only 
be  sought  by  motion,  and  not  by  plea. 

In  Whitmore  v.  Smith,  7 H.  & N.  509,  the  Court  pointed 
out  the  difference  between  the  two  courses : that  if  the 
award  were  held  bad  on  a plea  of  the  kind,  the  whole 
award  must  be  set  aside  simpliciter,  while  on  motion  the 
defective  parts  might  be  abandoned,  or  the  case  might  be 
remitted  to  the  arbitrator  to  deal  with. 

With  such  authority  there  is  no  difficulty  in  holding 
that  the  facts  set  forth  in  the  fifth  plea  are  not  the  subject 
of  a plea  properly  at  all. 

But  it  is  said  that  as  it  does  not  appear  the  submission 
referred  to  contained  any  clause  for  making  it  a rule  of 
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Court  under  the  Statute  of  9 & 10  Wm.  III.  ch.  15,  or  that 
inasmuch  as  it  does  not  appear  that  the  submission  did  not 
contain  “ words  purporting  that  the  parties  intended  that 
it  should  not  he  made  a rule  of  Court”:  C.  L.  P.  Act,  ch.  22, 
sec.  176,  the  defendant  is  not  precluded  from  pleading  the 
facts  set  out  in  the  plea  as  an  answer  to  the  award,  because 
he  has  no  other  means  of  relief  from  the  wrong  done  to 
him. 

In  the  case  referred  to  of  Thorburn  v.  Barnes , L.  R.  2 C. 
P.  384,  the  terms  of  submission  were  set  out,  and  there  was 
nothing  in  them  which  shewed  the  parties  did  not  intend 
the  submission  to  be  made  a rule  of  Court.  On  the  con- 
trary, it  appeared  that  “ for  the  purpose  of  enforcing  the 
award  by  attachment  or  otherwise  these  rules  and  any 
conditions  referring  thereto,  and  the  memorandum  of  the 
appointment  of  the  arbitrators,  may  be  made  a rule  of  any 
Court  of  record  p.  387. 

Whitmore  v,  Smith , 7 H.  & N.  509,  was  also  the  case  of 
a submission  by  agreement  made  under  the  12  & 13  Vic., 
ch.  106,  sec.  154,  which  authorized  such  agreement  to  be 
made  a rule  of  Court,  whether  such  agreement  contained  a 
clause  to  that  effect  or  not.  And  probably  also  all  the 
the  other  cases  since  the  Statute  may  have  been  on  sub- 
missions which  might  have’ been  made  a rule  of  Court. 

That  does  not,  however,  seem  to  be  of  any  consequence, 
for  awards  were  set  aside  before  the  9 & 1 0 Wm.  III.,  ch.  15, 
as  in  Veale  v.  Warrter,  1 Saund.  326,  Earl  v.  Stocker,  2 
Vern.  250,  by  proceeding  by  bill  in  equity. 

In  Watson  on  Arbitration  and  Awards,  264,  it  is  said, 
“ But  where  the  submission  is  verbal  or  in  writing,  but  not 
containing  any  provision  that  it  may  be  made  a rule  of 
Court,  the  Courts  have  no  power  to  set  the  award  aside. 
And  in  those  cases  for  the  corruption  and  misbehaviour  of 
the  arbitrators,  an  award  can  only  be  impeached  by  a bill 
in  equity.” 

The  reason  why  an  award  cannot  have  such  matters  as 
are  contained  in  the  plea  pleaded  to  it,  is  that  the  award  is 
final,  so  long  as  it  stands  between  the  parties  : Tittenson 
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v.  Peat , 3 Atk.  529;  Wills  v.  Maccarmdck , 2 Wils.  148; 
Whitehead  v.  Tattersall , 1 A.  & E.  491 ; Dic/c  v.  Milligan, 

2 Ves.  Jr.,  23. 

If  the  award  be  impeached  for  such  cause,  it  must  be  by 
motion  to  avoid  it. 

There  is  no  instance  of  a plea  setting  up  such  a defence, 
which  has  been  allowed  by  the  Courts  either  before  or 
since  the  Statute. 

If  the  submission  be  in  writing  or  by  deed,  and  do  not 
exclude  the  Courts  from  interfering,  it  may  be  made  a 
rule  of  Court,  and  relief  may  be  given  against  the  award. 

If  the  submission  shew  it  was  not  the  intention  of  the 
parties  it  should  be  made  a rule  of  Court,  or  if  the  submis- 
sion be  verbal  only,  which  may  have  been  the  case  with 
this  submission  from  anything  that  appears,  the  parties 
may  still  apply  to  a Court  of  Equity  for  relief  in  like 
manner  as  they  could  have  done  before  the  9 & 10  Wm.  III. 
ch.  15,  when  the  submission  was  not  by  rule  of  Court  or 
order  of  a Judge. 

The  defendant  prays  that  the  award  may  be  set  aside  s 
for  the  reasons  set  forth  in  his  plea ; but  that  is  in  the  nature 
of  an  original  proceeding  which  the  defendant  himself  must 
take  to  obtain  relief.  It  is  not,  in  my  opinion,  a subject 
of  plea  or  of  defence  to  an  action  upon  the  award.  It 
would  be  made  in  equity,  not  by  answer  but  by  a cross 
bill : JHolderness  v.  Rankin,  6 Jur.  N.  S.  903;  Hannah  v. 
Hodson,  7 Jur.  N.  S.  1092. 

The  case  not  being  one  within  the  statute,  so  far  as  the 
pleadings  shew,  the  limitation  as  to  moving  before  the  end 
of  the  term  next  ensuing  the  making  of  the  award,  does 
not  apply. 

There  will  be  judgment  on  the  demurrer  for  the  plaintiff 

Judgment  for  'plaintiff. 
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In  Re  Thurston  and  The  Corporation  of  the 
Township  of  Yerulam. 

By-law  closing  up  road  allowance — Absence  of  compensation  or  substituted 
way — Validity  of — Mandamus. 

Held , that  the  absence  in  a by-law  for  closing  up  a road  allowance  of  any 
compensation  and  of  another  convenient  road  or  way,  in  lieu  of  the  one 
closed  up,  is  no  ground  for  setting  aside  the  by-law,  for  the  compensa- 
tion may  be  in  money  or  some  other  means  outside  the  by-law,  and 
there  may  be  a convenient  road  already  in  existence,  or  it  may  be 
provided  by  a separate  by-law. 

Where,  on  such  application,  the  evidence  was  contradictory  as  to  whether 
such  substituted  way  was  fit  for  travel  or  not,  the  Court  suggested  the 
issue  of  a mandamns  and  the  employment  of  some  competent  person 
to  inspect  and  report,  by  which  the  true  state  of  the  road  might  be 
determined. 

On  February  19th,  1875,  J.  K.  Kerr  obtained  a rule, 
calling  on  the  township  of  Yerulam  to  shew  cause  why  by- 
law No.  133  of  the  township,  passed  on  the  6th  July,  1874, 
should  not  be  quashed,  on  the  ground  that  the  township 
had  no  authority  to  close  up  the  road  in  the  jog  between 
the  west  half  of  lot  No.  10,  and  the  east  half  of  lot  No.  11, 
in  the  9th  concession  of  the  township,  inasmuch  as  the 
applicant,  being  the  owner  in  fee  simple  of  the  west  half 
of  lot  No.  11,  in  the  said  concession,  would,  if  the  road  be 
closed,  be  excluded  from  ingress  and  egress  to  and  from 
his  land  and  premises  over  such  road,  or  over  any  other 
public  road ; and  the  township  has  not  provided  for  the 
use  of  the  applicant  any  other  convenient  road  or  way  of 
access  to  his  lands  and  premises. 

From  the  following  plan  put  in  evidence  it  appeared 
that  the  road  from  the  travelled  line  up  along  the 
allowance  between  the  8th  and  9th  concessions,  was 
opened  up  as  far  north  as  the  point  A;  but  north  of  that 
point  it  was  said  the  road  allowance  was  not  in  a state 
tit  to  travel  upon  it,  and  required  a great  deal  of  work  to 
be  done  upon  it  before  it  would  be  as  good  as  an  ordinary 
country  road.  The  old  road  on  the  other  side  of  the  lot 
had  been  closed,  and  Thurston’s  only  way  of  ingress  and 
egress  to  and  from  his  buildings  and  land  was  by  crossing 
75 — VOL.  xxv  c.p. 
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over  the  west  half  of  his  lot  to  the  south  of  his  lot  by  a path 
southerly  to  the  travelled  road  : that  he  had  no  road  north- 
west or  east  of  his  land,  and,  until  the  allowance  was  opened 
between  A.  and  B.,  he  had  no  road  to  his  land,  except  the 
old  road  which  had  been  closed ; and  his  buildings  were 
distant  from  the  travelled  road  about  twelve  chains  : — 


Thurston’s  House. 


W.  h of  11. 


Old  Road. 


Old  Road. 


B-y 


Fence. 


To  Lindsay. 


Travelled  Road. 


The  affidavits  were  conflicting.  Those  filed  by  the  ap- 
plicant stated,  firstly,  the  applicant’s  own  affidavit,  that 
only  about  the  middle  of  October  last  did  the  township  do 
anything  towards  making  a road  between  the  8th  and  9th 
concessions,  and  that  only  $50  had  been  expended  upon  it, 
which  was  a sum  quite  insufficient  to  make  a good  road : 
that  it  was  now  dangerous  to  be  travelled,  and  the  only 
way  a person  with  a team  and  waggon  could  pass  over  it 
was  by  going  round  stumps  in  a devious  way,  and  at  night 
it  would  be  almost  impossible  to  get  over  it. 


IN  RE  THURSTON  AND  CORPORATION  OF  VERULAM.  595 


Middleton  said  that  he  took  out  some  of  the  smaller 
stumps,  and  made  a road  which,  although  crooked  and  ir- 
regular, was  yet  sufficient  for  a waggon  to  get  through : 
that  he  had  made  a good  job  so  far  as  $59  would  go:  that 
the  road  allowance  had  been  chopped, logged, and  burned  be- 
fore he  commenced  work,  but  all  the  stumps  were  stand- 
ing, and  he  had  to  grub  enough  of  them  to  make  a road- 
way, leaving  the  large  stumps  standing,  and  filling  up 
holes  where  necessary : that  there  was  no  roadway  at  all 
before  he  commenced  work  less  than  two  weeks  ago. 

James  White,  said  that  about  half  of  the  road  was  tole- 
rably good,  but  the  other  half  was  not  at  all  fit  for  a road 
to  be  travelled  upon  : that  it  was  possible  in  daylight,  by 
using  care  and  driving  around  stumps,  to  get  through  with 
a light  load,  but  in  order  to  render  it  fit  to  be  travelled 
upon  as  an  ordinary  country  road,  it  would  require  to  be 
graded,  and  have  a number  of  stumps  taken  out. 

It  was  admitted  that  if  the  road  proposed  to  be  made  for 
the  applicant  were  properly  made  and  fitted  for  use,  it 
would  answer  the  applicant,  although  it  would  not  be  so 
convenient  to  him  as  the  old  road  was. 

The  affidavits  for  the  township  were  to  the  following 
effect : — 

Peter  Murdoch,  who  was  the  commissioner  to  see  to  the 
work  on  this  road,  said,  that  a resolution  of  the  Council  was 
passed  in  July  of  last  year,  to  open  part  of  the  8th  concession 
line,  and  part  of  the  allowance  between  lots  10  and  11,  for 
the  accommodation  and  use  of  the  applicant : that  as  soon 
thereafter  as  possible  contracts  were  made  for  the  work 
being  done,  and  $140  was  expended  upon  it : that  in  conse- 
quence of  such  expenditure  the  applicant  had  free  access  to 
and  from  his  land  and  premises  : that  additional  work  was 
done  in  the  middle  of  October,  being  done  on  the  same  road, 
which  would  cost  $50  : that  by  reason  of  such  further  im- 
provements, the  applicant  would  possess  a road  to  and  from 
his  premises  equal  to  most  of  the  roads  of  the  municipality. 

Charles  Fairhairn  made  an  affidavit  to  the  same  effect. 

Charles  Fairhairn  and  Henry  Dunn  said  that  they  had 
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carefully  viewed  and  inspected  the  work  done  on  the  line 
between  the  8th  and  9th  concessions,  and  on  the  road  al- 
lowance between  lots  10  and  11  in  the  9th  concession  ; 
that  the  road  had  been  opened  and  made  as  far  as  the  resi- 
dence of  the  applicant  so  as  to  give  him  free  access  to  and 
from  his  land  and  premises,  and,  in  their  opinion,  the 
work  had  been  well  done,  and  the  road  made  a good  and 
passable  waggon  road,  on  which  loads  of  thirty  hundred 
weight  or  more  may  be  taken. 

The  case  was  enlarged  into  vacation. 

December  7th,  1875.  Read,  Q.  C.,  shewed  cause.  The 
township  has  passed  a resolution  to  make  another  road  to 
Thurston’s  house,  in  lieu  of  the  road  ordered  to  be  closed ; 
and  such  new  road  has  been  made.  The  affidavits  shew 
Thurston  has  not  used  the  road  closed  by  the  Council  for 
many  years  past ; and  that  he  had  abandoned  the  use  of  it. 
The  by-law  of  the  district  Council  of  the  former  Colborne 
district, passed  in  1842,  undcrwhich  the  road  now  ordered  to 
be  closed  was  originally  opened,  was  illegally  passed,  as  no 
estimate  of  the  cost  of  the  work  of  opening  it  had  been 
made,  prepared,  and  reported  on  by  the  then  district  sur- 
veyor : 4 & 5 Vic.,  ch.  10,  secs.  46,  47. 

J.  K.  Kerr  contra.  The  resolution  passed  by  the  town- 
ship Council  for  making  a road  to  Thurston’s  house  and 
premises  may  be  repealed.  The  by-law  for  closing  up  the 
old  road  should  provide  the  necessary  protection  to  and  re- 
lief for  parties  who  are  affected  by  the  stopping  up  of  the 
road.  The  road  made  for  Thurston  does  not  afford  him 
access  to  his  house  and  premises.  The  township  cannot 
allege  that  the  old  road  was  illegally  established,  if  it  were 
so,  because  they  have  described  it  in  the  by-law  as  a high- 
way dedicated  to  the  public  use.  The  road  made  for 
Thurston  is  inconvenient  in  every  way,  and  compels  him 
to  take  a very  long  round  to  reach  the  true  concession  line  : 
Mun.  Act  1873,  sec.  422 ; Moore  and  Corporation  of  Es- 
quesing,  21  C.  P.  277 ; Falle  and  Corporation  of  Tilson- 
burg,  23  C.  P,  167. 
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January  7th,  1876,  Wilson  J. — I accept  as  a fact  quite 
settled  that  the  old  line  of  road,  which  was  opened  in 
place  of  the  original  concession  allowance  by  reason  of 
natural  difficulties  at  the  time,  and  which  was  used  for 
more  than  thirty  years,  was  a public  highway,  which  the 
township  Council  had  not  the  power  to  close,  unless  by 
observing  the  directions  of  the  statute  and  by  giving  the 
conveniences  to  those  who  are  affected  by  its  stoppage. 

I do  not  think  a by-law  must  be  set  aside,  because  no 
provision  is  made  in  it  for  compensation  to,  and  provision 
by  some  other  convenient  road  made  for  those  whose 
ingress  and  egress  to  and  from  their  lands  will  be  inter- 
rupted  by  the  change. 

The  compensation  may  be  made  by  money  or  by  some 
other  means  outside  of  the  by-law.  So  a way,  as  a conve- 
nient road,  may  be  already  in  existence  and  use,  so  that 
no  further  access  has  to  be  provided.  Or  another  by-law 
may,  if  necessary,  be  passed  for  the  purpose. 

Here  a resolution  was  passed,  and  $190  expended  under 
it,  to  provide  the  “ other  convenient  road  or  way  of  access,” 
for  the  applicant. 

I should  not,  therefore,  set  aside  the  by-law. 

The  real  controversy  between  the  applicant  and  the 
township  is,  whether  the  township  has  or  has  not  provided 
for  the  applicant  a convenient  road  or  way  of  access  to  his 
lands  or  residence  ? 

The  applicant  says  the  road  is  dangerous  to  be  travelled 
upon,  and  the  only  way  a person  with  a team  and  waggon 
can  pass  over  it  is  by  going  round  stumps  in  a devious 
way,  and  that  at  night  it  would  be  almost  impossible  to 
get  over  it,  and  that  then  only  a light  load  could  be 
taken. 

The  township  say  the  applicant  has  free  access  to  his 
land  and  premises  : the  road  made  for  him  is  a good  and 
passable  waggon  road,  equal  to  most  of  the  roads  of  the 
municipality,  and  over  which  loads  of  thirty  hundred 
weight  or  more  may  be  taken. 

How  then  am  I to  settle  this  difference  of  opinion  and 


598  COMMON  PLEAS,  MICHAELMAS  VACATION,  39  VIC.,  1876. 


controversy  between  them  ? Clearly  not  by  setting  aside 
the  by-law.  I .should  put  the  matter  in  a proper  form  for 
trial.  A mandamus,  upon  the  return  to  which  issue  might 
be  joined,  would  be  the  most  formal  way  of  determining  it. 
But  the  expense  of  such  a procedure  would  be  out  of  all 
proportion  to  the  sum  of  money  which  would,  even  in  the 
applicant’s  estimation,  be  required  to  make  the  road  suffi- 
cient for  his  use. 

I submit  for  the  consideration  of  the  parties  whether  it 
will  not  be  better  to  dismiss  this  application,  and  to  con- 
vert it  into  one  for  a mandamus,  and  that  the  parties  agree 
upon  some  competent  person,  say  a surveyor,  or  some 
other  practical  man,  to  report  upon  the  matter  after 
making  a personal  observation,  and  I will  then  undertake 
to  decide  the  question  upon  the  return  of  such  report.  Or 
if  the  parties  agree  to  refer  the  matter  to  the  decision  of 
such  a person  as  I have  alluded  to,  and  will  abide  by  his 
decision,  the  matter  will  be  still  more  simplified. 


Rule  accordingly. 
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See  Criminal  law,  1. 


ABSCONDING  DEBTORS’  ACT. 

See  Landlord  and  Tenant,  2. 


See  Executors  and  Administra- 
tors. 

Appointment  of  assignee  after 
commencement  of — Effect  of] — See 
Insolvency,  1. 

For  allowing  vicious  horse  to  run 
at  large  on  highway .] — See  Ways,  2. 


ACCEPTANCE. 

Of  Goods — Statute  of  Frauds.]  — 
See  Contract,  5. 


ACCORD  AND  SATISFACTION. 

See  Contract,  6. 


ACCIDENT. 

Contributory  Negligence  — Evi- 
dence f — See  Railways,  1. 

Approaching  railway  crossing — 
Neglect  to  give  signal — Misdirection .] 
— See  Railways,  2. 

See  Ways,  1,  2,  4. 


ADMINISTRATION  OF  JUS- 
TICE ACT,  1873. 

Sec.  18 — Order  for  trial  by  Judge 
without  jury.] — See  Jury. 


ADMINISTRATOR. 

See  Executors  and  Administra- 
tors. 


ACTION. 

By  Administrator  pendente  lite — 
Necessity  for  leave  of  the  Court.] — 
76 — YOL.  XXV  C.P. 
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See  Defamation. 
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AFFIDAVIT. 

On  renewed  of  chattel  mortgage — 
Sufficiency  of] — See  Chattel  Mort- 
gage ]. 


AGENT. 

Authority  of.] — See  Contract. 
See  Insurance,  2. — Possession. 


appeal. 

1.  Leave  reserved  — Costs.  ] — 
Where  leave  was  reserved  at  the  trial 
to  set  aside  a verdict  entered  for  the 
defendant,  and  to  enter  a verdict 
for  the  plaintiff.  Held,  that  the 
Court  of  Appeal  could  enter  such 
verdict. 

In  this  case  the  court  on  allowing 
the  appeal  gave  the  costs  of  it  to  the 
appellant.  Herbert  v.  Park  et  al.,  57. 

2.  Practice — Costs.] — Where  on 
appeal  to  the  Court  of  Appeal  the 
Court  was  equally  divided,  the  verdict 
of  the  Court  below  was  affirmed  with 
costs.  Anderson  v.  Northern  R.  W. 
Co.,  301. 

AGREEMENT. 

See  Contract. 


AMENDMENT. 
See  Insolvency,  1. 


APPURTENANCES. 

Conveyance  of  land  with — Con- 
struction of. ] — See  Deed,  3. 


ARBITRATION. 

1.  Proceeding  ex  parte — Peremp- 
tory notice.] — In  an  arbitration  on  an 


order  made  at  nisi  prius,  the  plain- 
tiff’s attorney  obtained  an  appoint- 
ment from  the  arbitrator  for  the  17th 
November,  1875,  and  sent  a notice 
to  plaintiff  with  subpoenas  for  his 
witnesses,  but  it  was  not  received  in 
time  by  the  plaintiff,  so  that  his 
witnesses  who  lived  at  a distance 
could  not  attend,  and  the  attorney 
obtained  an  adjournment  to  the 
afternoon  of  the  second  day,  when 
he  still  was  not  ready.  The  defen- 
dant, who  was  there  with  his  wit- 
nesses brought  from  a considerable 
distance,  objected  to  any  further  ad- 
journment except  on  payment  of 
costs,  which  plaintiff’s  attorney  re- 
fused. The  attorney  refused  to  re- 
main and  hear  defendant’s  evidence, 
though  informed  that  the  arbitration 
would  be  proceeded  with,  and  the 
witnesses  for  the  defence  were  then 
examined  in  his  absence.  Subse- 
quently an  opportunity  was  offered 
him  of  putting  in  his  own  evidence, 
and  the  award  delayed  a month  for 
that  purpose,  but  he  did  nothing, 
and  the  award  was  then  made  with- 
out his  evidence. 

Held,  that  before  proceeding  ex 
parte,  the  proper  course  is,  to  give 
formal  notice  that  the  arbitration 
will  proceed  peremptorily  at  a time 
named  ; and  as  this  was  not  done 
here  the  award  was  set  aside,  but 
under  the  circumstances  only  on  pay- 
ment of  all  costs  by  plaintiff. — Ward 
v.  Me  Alpine,  119. 

2.  Action  ori  award — Plea  of  mis- 
conduct of  arbitrator.] — To  an  action 
on  an  award,  the  defendant  pleaded, 
on  equitable  grounds,  that  the  arbi- 
trator proceeded  ex  parte,  and  with- 
out notice  to  the  defendant,  and 
refused  to  hear  defendant  and  his 
witnesses,  or  allow  him  a reasonable 
opportunity  of  proving  his  case ; and 
also  examined  the  plaintiff  and  his 
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witnesses  privately  and  in  the  absence 
of  the  defendant,  who  had  no  oppor- 
tunity of  ever  examining  them  : that 
he  never  waived  any  of  these  irregu- 
larities, and  was  wholly  ignorant 
until  some  time  afterwards  of  the 
award  being  made,  and  has  always 
repudiated  the  same ; and  that  it  was 
therefore  not  binding  on  defendant, 
but  should  be  set  aside. 

Held , plea  bad,  as  setting  up  facts 
not  the  subject  of  defence  by  way  of 
plea,  but  forming  grounds  for  motion 
to  set  the  award  aside,  the  award, 
until  set  aside,  being  final  between 
the  parties. 

It  was  urged  by  defendant  that  as 
the  declaration  did  not  contain  an 
averment  that  the  submission  con- 
tained any  provision  for  making  it  a 
rule  of  Court  under  9 & 10Wm. 
III.  ch.  15,  or  did  not  provide  that 
it  should  not  be  made  such  rule,  no 
other  means  of  relief  were  afforded 
except  by  plea ; but,  held  otherwise, 
for  defendant  might  still  have  relief 
by  bill  in  equity. — Peuchen  v.  Lamb, 
588. 

Compensation  for \ land — Manda- 
mus to  appoint  arbitrator .] — See 
Railways,  4. 

See  Insolvency,  2. 



ARREST  OF  JUDGMENT. 

See  Defamation. 


ASSENT. 

Of  husband  to  wife's  will.] — See 
Married  Woman,  2. 


ASSESSMENT  AND  TAXES. 

1.  Sale  of  land  for  taxes — Validity 
of — “ Owner ” — Meaning  of — Evi- 
dence— 13J'  14  Vic.  ch.  67,  29  Vic.  ch. 


26 — Construction  of] — On  the  18th 
December,  1852,  the  sheriff,  acting 
under  13  & 14  Vic.  ch.  67,  sold  a lot 
of  land  for  taxes,  but  did  not  execute 
a conveyance  therefor,  until  the  9th 
January,  1856,  after  the  passing  of 
16  Vic.  ch.  182,  which  repealed  the 
first  named  Act. 

Held,  that  the  deed  was  invalid, 
as  at  the  time  it  was  executed  the 
sheriff  had  not  power  to  make  a con- 
veyance. 

Sernble,  that  the  evidence  in  this 
case  shewed  that  the  warrant  under 
which  the  sale  took  place  was  pro- 
perly sealed  ; also,  that  the  redemp- 
tion money  had  been  paid,  and  within 
the  three  years  required  by  13  & 14 
Vic.  ch.  67,  namely,  by  6th  March, 
1855,  and  that  although  this  was 
after  the  repeal  of  that  Act,  yet  under 
29  Vic.  ch.  26,  the  payment  was 
made  good. 

Under  13  & 14  Vic.  ch.  67,  the 
redemption  money  was  to  be  paid 
by  the  owner : Sernble,  that  this 
would  include  a person  in  posses- 
sion claiming  title  as  purchaser. — 
McDougall  v.  McMillan,  75. 

2.  Notice  of  assessment — Altera- 
tion without  notice  by  Court  of  Re- 
vision— Liability .]  — The  plaintiffs, 

I being  persons  liable  to  assessment, 
were  served  by  the  assessors  with  a 
notice  in  the  form  prescribed  by  the 
Assessment  Act,  32  Vic.  ch.  36,  0., 
that  they  were  assessed  for  1874  at 
the  sum  of  $20,900  ; and  without 
any  further  , or  other  notice  being 
served  on  them,  they  were  entered 
on  the  assessment  roll  as  finally  re- 
vised by  the  Court  of  Revision  as 
assessed  at  $43,400. 

Held,  that  they  were  not  liable  for 
the  rate  calculated  on  this  last  named 
sum. — Nicholls  v.  Gumming,  169. 

[This  decision  has  been  since  reversed  ©n  Ap- 
peal.] 
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ASSIGNEE. 

In  Insolvency — Appointment  of  \ 
after  commencement  of  action — Effect 
of] — See  Insolvency,  1. 


ATTACHMENT  IN  INSOL- 
VENCY. 

Goods  in  possession  of  mortgagee — 
Exemption  from  seizure.] — See  Chat- 
tel Mortgage,  3. 

Forfeiture  of  lease  by.] — See  Land- 
lord and  Tenant,  2. 


ATTORNEY. 

Issuing  execution  after  payment  of 
debt — Liability — Trespass.]-- Where, 
after  a defendant  had  paid  and  satis- 
fied a judgment  recovered  against 
him,  the  plaintiff’s  attorney,  acting 
under  the  plaintiff’s  instructions,  is- 
sued a fi.  fa.  under  which  defendants’ 
goods  were  taken  in  execution. 

Held , that  the  plaintiff  and  the  at- 
torney were  jointly  liable  as  tres- 
passers ; and  that  the  mere  fact  of 
the  attorney  acting  under  his  client’s 
instructions,  without  setting  up  (even 
if  it  would  be  a defence),  want  of 
notice  or  knowledge  of  the  judgment 
being  satisfied,  afforded  him  no  pro- 
tection.— Mooney  v.  Maughan  et  al.: 
244. 


AWARD. 

See  Arbitration  — Insolvency, 

2 


BAIL  BOND. 

Money  paid  to  sheri ff  in  lieu  of — 
Omission  of  sheriff  to  repay — Liabi- 
lity of  sureties.] — See  Sheriff. 


BANK. 

Discount  of  draft  on  statement 
that  it  will  be  accepted — Refusal  to 
accept — Right  to  recover  back  pro- 
ceeds.]— See  Bills  of  Exchange  and 
Promissory  Notes. 


BARRISTERS  CALLED. 
48,  197,  274,  544. 


BELIEF. 

Of  ownership — Lien  for  improve- 
ments.] — See  Lien. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

Discount  of  draft  on  statement  that 
it  will  be  accepted — Refusal  to  accept 
— Insolvency  of  drawer — Right  to 
proceeds.] — A.  and  H.  a firm  doing 
business  in  Hamilton  had  a draft  for 
$1200,  accepted  by  B.  at  Montreal 
for  their  accommodation,  falling  due 
on  the  27th  of  April.  H.,  in  order 
to  obtain  funds  to  meet  it,  on  the 
26th  of  April  procured  a draft  on 
B.  for  $600  to  be  discounted  by  the 
plaintiffs,  telling  them  that  it  would 
be  accepted,  and  the  proceeds  of  it 
were  placed  to  the  general  credit  of 
the  firm.  This  draft  was  sent  to  B. 
for  acceptance,  and  H.  on  the  same 
day  wrote  to  him  enclosing  the  firm’s 
cheque  for  $1200  on  the  Bank  of 
Montreal,  to  take  up  the  $1200  draft, 
and  requesting  him  to  accept  that 
for  $600.  On  the  27th  B.  duly  paid 
the  draft  for  $1200.  On  the  28th 
A.  and  H.  had  a difference,  and  A. 
hearing  from  H.  that  the  firm  were 
in  difficulties,  and  that  he  intended 
using  their  funds  in  paying  B.  and 
another  person,  A.  thereupon,  on  the 
29th  drew  out  on  the  cheque  of  the 


DIGEST  OF  CASES. 


605 


firm  tlieir  balance  in  plaintiffs’  bank, 
consisting  of  the  proceeds  of  the 
draft  for  $600,  of  which  A.  knew 
nothing,  and  of  other  moneys,  and 
handed  it  to  their  solicitor,  for  the 
benefit  of  the  creditors  generally. 
Between  the  25th  and  29th,  both  the 
debtor  and  creditor  side  of  the  firm’s 
account  had  been  dealt  with,  and  the 
balance  increased  in  their  favour. ( 
H.,  on  the  29th,  on  hearing  what  A. 
had  done,  wrote  to  B.,  that  in  con- 
sequence the  cheque  sent  him  could 
not  be  paid,  and  B.,  then  refused  to 
accept  the  draft.  On  the  2nd  of 
May,  the  firm  became  insolvent,  and 
an  assignee  was  appointed  to  whom 
the  solicitor  handed  over  the  moneys 
deposited  with  him.  The  plaintiffs 
however,  claimed  the  amount  of  the 
$600  draft,  contending  that  it  was 
only  discounted  on  the  faith  of  its 
being  accepted,  and  that  as  one  of 
the  partners  had  caused  its  non-ac- 
ceptance by  his  letter  to  the  drawee, 
there  was  a failure  of  consideration, 
and  that  they  were  therefore  entitled 
to  follow  the  money  in  the  assignee’s 
hands;  but 

Held , that  they  were  not  so  en- 
titled : that  the  case  was  the  ordinary 
one  of  the  discount  of  a draft  on  the 
belief  that  it  would  be  accepted  ; and 
that  the  money  formed  part  of  the 
firm’s  general  assets  and  passed  to 
the  assignee. — Bank  of  Commerce  v. 
Davidson,  537. 

Note  given  to  'prevent  prosecution 
• — Validity  ofd\ — See  Insurance,  1. 


BILL  OF  LADING. 

Connecting  railway  lines — Loss  by 
fire — Liability .] — See  Railways,  3. 


BOND. 

Failure  of  consideration — Equit- 


able defence.  ] — To  an  action  on  a 
bond  whereby  the  defendant  became 
bound  to  pay  to  the  plaintiffs  $400, 
as  soon  as  the  patent  to  certain  land 
should  issue,  and  in  case  one  W.  G. 
should  make  default  in  the  payment 
of  the  said  sum,  the  defendant  plead- 
ed, on  equitable  grounds,  that  the 
only  consideration  for  the  bond, 
though  not  stated  in  it,  was  that  W. 
G.,  being  the  purchaser  of  the  said 
land,  and  having  paid  part  of  the 
purchase  money,  the  receipt,  through 
some  mistake,  was  made  as  if  the 
payment  had  been  made  jointly  by 
W.  G.  and  one  J.  G.,  the  then  hus- 
band of  the  female  plaintiff,  whose 
name  became  inserted  in  the  crown 
lands  office  in  connection  with  the 
lot,  creating  a difficulty  which  for 
some  time  prevented  W.  G.  obtain- 
ing the  patent : that  J.  G.  having 
subsequently  died,  and  the  female 
plaintiff  having  intermarried  with 
the  co-plaintiff,  the  plaintiffs  agreed 
that  if  the  defendant  would  execute 
the  bond,  neither  they  nor  J.  G.’s 
children  would  do  anything  to  pre- 
vent, but  would  do  all  in  their  power 
to  assist,  the  issue  of  the  patent  to 
W.  G. ; but  that,  nevertheless,  the 
plaintiffs  and  the  children  opposed 
the  issuing  of  the  patent  to  W.  G., 
both  before  the  Court  of  Chancery 
and  before  the  Heir  and  Devisee 
Commission,  whereby  the  defendant 
became  discharged  from  his  obliga- 
tion. 

Held , a good  defence  in  equity,  for 
it  shewed  that  the  plaintiffs’  conduct 
was  the  cause  of  the  defendant’s  non- 
performance, and  that  there  was  a 
total  failure  of  consideration  ; and 
although  the  alleged  consideration 
was  not  stated  in  the  bond,  it  was 
in  no  way  inconsistent  with  or  re- 
pugnant to  it,  and  if  so  stated  would 
have  been  a good  defence  at  law. 
— Steen  et  ux.  v.  Swalwell,  356. 
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BOUNDARY. 

See  Line  Fences. 


BUILDING  CONTRACT. 

See  Contract  1. 


BUILDINGS. 

Condition  as  to  contiguous — Misre- 
presentation.] — See  Insurance,  3. 


BY-LAAY. 

Closing  up  road  — Ingress  and 
egress  — Compensation — Description 
of  road  conveyed  in  lieu  of] — See 
Ways,  3. 

Closing  up  road — Absence  of  com- 
pensation or  substituted  way — Valid- 
ity of — Mandamus.] — See  AY ays,  5. 

See  Line  Fences. 


CALLS. 

Waiver  of — Unpaid  stock.] — See 
Corporations. 


CANCELLATION. 

Of  policy  after  loss  occurred .] — See 
Insurance,  4. 


CARRIERS. 

Connecting  railway  lines — Loss  by 
fire — Liability.] — See  Railways,  3. 


CHAMBERS. 

Clerk  of  the  Crown — Order  for 
trial  by  judge  without  jury — Juris- 
diction.]— • See  Jury. 


CHATTEL  MORTGAGE. 

1.  Statement  and  affidavit  on  re- 
newal— Sufficiency  of — Notary  Pub- 
lic— c.  S.  U.  C.  ch.  45,  sec.  10,  34 
Vic.  ch.  14,  sec.  2 — Construction  of. ] 
— The  statement  on  the  renewal  of  a 
chattel  mortgage,  attached  to  a copy 
of  the  original  mortgage,  was  merely: 
“E.  S,  R.  in  account  with  M.  M. 

R. ”  (the  mortgagee);  and  then  “To 
amount  of  money  secured  by  chattel 
mortgage  $2,200 ; interest  thereon 
for  one  year  at  the  rate  in  said  mort- 
gage named,  $264,  $2,464.’’  The 
mortgagee’s  affidavit  stated  that  she 
was  the  mortgagee : that  the  above 
statement  shewed  her  interest  in  the 
property  claimed  by  virtue-  of  the 
said  mortgage:  that,  “as  appears 
from  the  said  statement,  there  will 
be  due  and  owing  to  me,  this  de- 
ponent, on  the  6th  of  February  next, 
from  E.  S.  R.,  the  mortgagor,”  &c., 
“ the  sum  of  $2,464,  being  the  $2,200 
mentioned  therein  and  $264  as  the 
interest  thereon,  under  the  terms  of 
the  said  bill  of  sale,”  &c.  : that  no 
payments  on  account  of  either  prin- 
cipal money  or  interest  had  been 
made  to  her  or  to  any  one  on  her 
behalf : “ that  the  said  statement  is 
correct ; ” and  that  the  said  mortgage 
has  been  kept  on  foot  for  the  pur- 
pose only  of  securing  the  payment  of 
the  money  owing  to  the  deponent  by 
the  terms  thereof,  and  not  for  any 
frandulent  purpose.  The  affidavit 
was  sworn  before  a notary  public  in 
the  Province  of  Quebec. 

Held , that  the.  statement  and  affi- 
davit were  insufficient,  as  the  state- 
ment neither  shewed  the  interest  of 
the  mortgagee  in  the  property  claim- 
ed, nor  a full  statement  of  the 
amount  due  for  principal  and  interest, 
nor  did  the  affidavit  allege  that  the 
statement  was  true,  as  required  by  C. 

S.  U.  C.  ch.  44,  sec.  10  ; and  that  if 
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the  affidavit  could  be  looked  to  in 
support  of  the  statement,  it  was  in- 
sufficient for  that  purpose. 

Held , on  appeal  to  the  Court  of 
Error  and  Appeal,  without  expressing 
any  opinion  as  to  the  other  points, 
that  the  affidavit  was  bad,  as  the 
Notary  Public  in  Quebec  had  no 
power  to  take  it. — Reynolds  v.  Wil- 
liamson et  al.,  49. 

2.  Description  of  goods .] — In  a 
chattel  mortgage  made  by  M.  <fc  Co., 
the  goods  were  described  as  “Two 
sets  of  blacksmi thing  and  one  set  of 
WTaggou-maker’s  tools  complete,”  &c., 
“together  with  all  their  floating  capi- 
tal stock  in  trade,  to  the  value  of 
$1,000,”  &c.,  “connected  with  the 
business  they  carry  on  in  the  said 
village  of  Watertown,  as  waggon 
and  carriage  builders,  general  black- 
smiths, &c.,  under  the  name  and  firm 
of  M.  & Co.” 

Held , an  insufficient  description  as 
regarded  the  tools. 

Per'GwYNNE,  J. — The  mortgage 
clearly  could  not  pass  after  acquired 
goods,  for  though  after  acquired  goods 
may  be  affected  in  equity,  it  could 
only  be  when  the  mortgage  shews  an 
intention  to  do  so  — Mason  v.  Mac- 
Donald, 435. 

3.  Goods  in  possession  of  mort- 
gagee— Exemption  from  seizure  under 
writ  of  attachment  in  insolvency. ] — 
Held , that  goods  and  chattels  in  the 
possession  of  a mortgagee  of  them 
cannot  be  seized  and  sold,  and  the 
proceeds  paid  over  to  a sheriff  acting 
under  a writ  of  attachment  in  in- 
solvency against  the  mortgagor. 

Held,  also,  that  the  possession  of 
the  defendant  to  whom  such  goods 
had  been  sent  by  the  plaintiff,  the 
mortgagee,  to  be  sold,  and  their  pro- 
ceeds paid  over  to  him,  was  the 
possession  of  the  mortgagee ; and  de- 
fendant having  in  such  case  assented 


to  the  seizure  by  the  sheriff,  and, 
acting  under  his  directions,  sold  the 
goods  and  paid  over  the  proceeds,  was 
liable  to  repay  them  to  the  mortga- 
gee.— Watsonv.  Henderson  et  al.,  562. 


CITY. 

County  owning  land  in.] — See 
Schools. 


CLERK  OF  THE  CROWN  IN 
CHAMBERS. 

Jurisdiction  of — Order  for  trial  by 
Judge  without  jury.] — See  J ury. 

COMPENSATION. 

For  land — Mandamus  to  appoint 
arbitrator.] — See  Railways,  4. 

Sufficiency  of  in  by-law  closing  up 
road.] — See  Ways,  3. 

Absence  of  in  by-law  closing  up 
road.] — See  Way’s,  5. 


COMMISSIONER  OF  CROWN 
LANDS. 

Powers  of — Issue  of  Letters  Patent 
-License — Renewal  of]  — See  Timber 
License. 


COMPOSITION  AND  DIS- 
CHARGE. 
v See  Insolvency,  2. 


CONDITIONS. 

Policy  of  Insurance — Overvalua- 
tion— Distance  of  contiguous  build- 
ings.]— See  Insurance,  2,  3. 

See  Railways,  3. 

CONDITIONS  PRECEDENT. 

See  Contract,  8 — Foreign  Judg- 
ment. 
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CONNECTING  LINES. 

Loss  by  fire — Carriers — Liability.  ] 
— See  Railways,  3. 


CONSIDERATION. 

Bond  — Parol  Evidence — Failure 
of.] — See  Bond. 

Sufficiency  of.] — See  Contract,  3. 

Failure  of] — See  Bills  of  Ex- 
change and  Promissory  Notes. 


CONTRACT. 

1.  Joint  or  several — Evidence.] — 
The  defendants’  architects,  having 
by  the  defendants’  instructions  adver- 
tized for  tenders  for  the  construction 
of  two  wholesale  stores,  the  plaintiff 
tendered  for  the  excavation  and  brick 
and  stone  work,  &c.,  of  the  two 
stores  at  an  entire  sum  of  $5,768, 
which  was  accepted  by  the  architects ; 
and  an  agreement  was  then  drawn 
up,  purporting  to  be  between  the 
plaintiff  of  the  one  part,  and  the 
defendants  of  the  other  part,  under 
which  the  plaintiff  was  to  erect  and 
build  the  two  stores  for  the  sum  of 
$5,768,  which  the  defendants  cove- 
nanted to  pay  in  the  proportion  of 
eighty-five  per  cent,  as  the  work  pro- 
gressed, on  the  architects’  certificate, 
and  the  remainder  in  one  month  after 
completion.  This  agreement  was 
executed  by  the  plaintiff,  but  not  by 
the  defendants.  The  plaintiff  then 
entered  upon  the  work,  and  from 
time  to  time  during  its  progress  re- 
ceived from  the  architects  certificates 
addressed  to  the  defendants  jointly, 
of  the  sums  payable  on  the  whole 
work,  and  not  on  each  building 
separately,  which  plaintiff  took  to 
defendants  and  each  paid  half.  On 


the  completion  of  the  contract  the 
plaintiff  obtained  from  the  architects 
separate-  statements  of  the  amounts 
due  from  each  defendant,  and  after 
allowing  a set-off  which  each  defend- 
ant had  against  him,  took  their 
several  notes  for  the  balance  due 
from  each.  The  plaintiff  swore  that 
he  thought  it  was  a joint  contract, 
and  had  no  intimation  that  defend- 
ants were  not  jointly  interested  in 
the  stores,  while  the  architects  stated 
that  they  had  no  instructions  to  draw 
a joint  contract,  and  did  not  con- 
sider that  this  was  one. 

Held,  reversing  the  judgment  of 
the  Court  below,  that  the  contract 
was  a joint  and  not  a several  con- 
tract, and  that  the  fact  of  plaintiff’s 
dealings  with  the  defendants  under 
it,  as  above  stated,  could  not  alter  its 
legal  effect. 

Where  leave  was  reserved  at  the 
trial  to  move  to  set  aside  the  verdict 
and  enter  a verdict  for  the  plaintiff : 
Held,  that  the  Court  of  Appeal  could 
order  such  verdict  to  be  entered. 

The  Court,  on  allowing  the  appeal, 
gave  the  costs  of  it  to  the  appellant. 
— Herbert  v.  Park  et  al.,  57. 

2.  Agreement — Usage  and  custom 
— When  admissible — Timber  to  be 
inspected  and  culled  before  delivery.] 
— The  declaration  was  for  breach  of 
defendant’s  covenant  to  get  out,  make, 
manufacture,  and  deliver  to  the 
plaintifls  upon  the  canal  at  the 
Dundas  basin,  certain  timber  and 
masts,  setting  out  the  quality,  descrip- 
tion, and  price,  with  an  averment  of 
the  performance  of  all  conditions 
precedent. 

Third  plea,  setting  out  in  full  the 
agreement,  containing  the  covenant 
sued  upon,  namely,  that  defendant 
would  get  out,  make,  manufacture, 
and  deliver  to  plaintiffs  on  or  before 
1st  April,  1874,  upon  the  bank  of 
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the  canal  at  Dundas,  at  a convenient 
place  for  putting  the  same  into  the 
canal,  certain  descriptions  of  timber 
and  masts  specified,  to  be  first  class 
in  every  particular,  and  subject  to 
the  inspection  of  a Quebec  culler, 
payments  to  be  made  by  plaintiffs 
from  time  to  time  as  the  work  pro- 
gressed, and  the  balance  when  the 
whole  of  the  timber  and  masts  were 
delivered  at  the  canal : that  the  tim- 
ber and  masts  so  soon  as  made  and 
manufactured  should  be  marked  with 
plaintiffs’  trade  mark,  and  become 
their  property  so  soon  as  each  stick 
was  inspected,  measured,  and  culled 
by  the  said  culler.  The  plea  then 
averred  that  by  the  usage  and  cus- 
tom of  the  timber  trade  in  respect  of 
which  the  said  deed  was  made,  and 
in  which  plaintiffs  and  defendant 
were  engaged,  and  by  the  terms  of 
the  deed  it  became  the  plaintiffs’ 
duty  to  cause  the  said  timber  and 
masts  to  be  inspected  at  the  place 
where  they  were  being  cut,  and  before 
delivery  by  defendant  at  the  canal 
basin  at  Dundas ; and  that  the  plain- 
tiffs, though  duly  notified  by  the 
defendant  to  have  the  same  so  inspec- 
ted neglected  to  do  so,  whereby 
defendant,  though  ready  and  willing 
was  prevented  from  performing  his 
covenant. 

Held , bad,  there  being  nothing  to 
shew  what  the  custom  was  from 
which  defendant’s  duty  arose,  and  no 
allegation  that  the  timber  and  masts 
were  ever  manufactured  and  ready 
for  inspection. 

Semble,  that  even  if  this  had  been 
averred,  such  a custom  or  usage 
would  have  been  inadmissible,  its 
effect  being  inconsistent  with  the 
defendant’s  express  covenant  to  deli- 
ver at  the  basin  subject  to  inspection  ; 
and  even  if  such  usage  could  prevail 
defendant  could  have  appointed  a 
culler,  so  that  the  plaintiffs’  neglect 
77 — VOL.  XXV  C.P. 


to  do  so  could  not  be  said  to  have 
prevented  defendant’s  performance. 
— Hayes  et  al.  v.  Nesbitt,  101. 

3.  Pleading  — Agreement  — Con- 
sideration for  promise .] — The  third 
count  of  a declaration  stated  that 
plaintiff  being  possessed  of  a saw- 
mill, &c.,  and  of  a large  stock  of  logs 
on  hand  ready  to  be  sawed  and  cut 
up ; it  was  agreed  between  plaintiff 
and  defendants  that  defendants  should 
take  and  convert  the  logs  into  lum- 
ber and  shingles  at  the  mill ; hire  and 
employ  the  men  required  for  the 
purpose,  and  advance  and  pay  their 
wages,  and  the  expenses  of  convert- 
ting  the  logs,  &c.,  and  of  forwarding 
them  to  market,  and  of  disposing  of 
the  same  ; and  that  defendants  should 
first  be  repaid  out  of  the  proceeds  of 
such  sale,  and  the  residue  be  expen- 
ded in  payment  of  the  moneys  due 
to  the  workmen  at  the  time  of  agree- 
ment, and  of  any  debts  then  due  by 
plaintiff  to  ‘defendants ; and  that  for 
the  purpose  aforesaid  the  mill  should 
be  run  under  defendants’  direction 
with  the  moneys  supplied  by  them, 
but  under  plaintiff’s  superintendence. 
The  count  then  alleged,  that  in  pur- 
ance  of  such  agreement  the  plaintiff 
allowed  defendants  to  have  possession 
of  the  mill  and  premises,  and  they 
employed  the  workmen  to  work  the 
mill,  under  plaintiff’s  superinten- 
dence, and  commenced  to  perform 
and  carry  out  the  agreement ; and 
all  things  happened,  &c.,  yet  defen- 
dants neglected  and  refused  to  hire 
men,  pay  the  wages  or  convert  the 
logs,  &c.  ; but,  on  the  contrary,  dis- 
mantled the  mill,  and  took  and  car- 
ried away  the  saws,  belting,  &c. , and 
stopped  and  closed  up  the  mill,  and 
kept  plaintiff  out  of  possession,  where- 
by, &c. 

Held,  declaration  good,  as  it  shewed 
a sufficient  consideration  for  the  per- 
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formance  of  defendants’  promise,  i.e., 
the  use  of  the  mill,  in  order  to  saw 
and  convert  the  logs. — Dunn  v.  Irwin 
et  cil.,  111. 

4.  Agreement  — Parol  evidence — 
Admissibility  of- — Paid-up  stock .] — 
Defendant  was  a shareholder  in  a 
company,  of  which  some  of  the  capi- 
tal stock  subscribed  for  had  not  been 
taken  up,  and  these  shares  being 
offered  to  the  stockholders  at  60c.  on 
the  dollar,  defendant  took  some  of 
them.  On  the  23rd  March  the  plain- 
tiff agreed  to  purchase  the  defend- 
ant’s shares  at  67|-c.  in  the  dollar, 
and  on  the  25th  March  the  following 
transfer  was  executed  : “Dor  value 
received,  W.  E.  S.  transfers  and 
assigns  to  J.  C.  1 4 shares,  on  each  of 
which  has  been  paid  $500,  amount- 
ing to  the  sum  of  $7000,  in  the 
capital  stock  of  the  Lake  Superior 
Navigation  Company,”  &c. 

Held , that  evidence  was  admissible 
to  shew  that  at  the  time  of  the  sale 

011  the  23rd,  the  plaintiff  was  told 
that  these  shares  had  been  issued  at 
60cts,  so  that  they  were  paid  up  in 
full  only  as  between  the  directors  and 
the  shareholders ; for  this  was  evi- 
dence to  shew  what  was  the  subject 
matter  of  the  contract ; and  the 
transfer  was  not  the  concluded  bar- 
gain between  the  parties. 

The  plaintiff  having  sued  defend- 
ant to  recover  the  difference  : Held , 
therefore,  that  he  could  not  recover. 
— Clark  v.  Sanford , 256. 

5.  P.  W.  Co. — Contract  until — 
Authority  of  agent  — Statute  of 
Frauds  — Acceptance  — Corporate 
Seal] — The  plaintiff,  acting  under  a 
written  contract  for  the  delivery  of 

12  toise  of  stone  for  the  piers  of  a 
bridge  which  defendants  were  build- 
ing over  a river  on  their  line  of  rail- 
way, delivered  the  amount,  and  was 


paid  by  defendants  therefor,  as  well 
as  for  an  additional  toise  and  a half, 
and  some  sand  subsequently  ordered 
by  the  inspector.  The  inspector  then 
ordered  the  plaintiff  to  deliver  some 
more  stone  and  sand,  stating  that  he 
did  not  know  what  quantity  of  stone 
was  required,  but  telling  plaintiff  to 
go  on  drawing  until  told  to  stop,  and 
the  plaintiff  then  delivered  some  26J 
toise  of  stone  and  a quantity  of  sand, 
defendants  having  furnished  the  men 
and  teams  to  assist  the  plaintiff  in 
doing  so.  On  observing,  about  the 
8th  of  May,  that  defendants  had 
stopped  work  on  the  bridge,  the 
plaintiff  ceased  delivering.  About 
the  12th  of  May,  he  was  paid  for 
what  had  been  delivered  up  to  that 
time,  an  account  being  made  up 
by  some  one  acting  for  defendants, 
and  the  hire  of  teams  and  men  fur- 
nished by  them  being  deducted  in  it 
from  the  price  allowed,  which  was 
$2  a toise  more  than  in  the  written 
contract.  On  the  work  being  re- 
newed, and  oil  being  ordered  by  the 
inspector  to  continue  delivering,  he 
delivered  26  further  toise  and  some 
more  sand.  The  defendants,  how- 
ever, refused  to  pay  for  the  latter 
delivery,  contending  that  they  were 
not  liable. 

Held  in  this  Court,  and  affirmed 
on  appeal,  that  the  defendants  were 
liable  without  a contract  under  seal; 
1.  That  there  was  sufficient  evidence 
of  authority  on  the  part  of  the  in- 
spector to  bind  the  defendants,  and 
of  their  having  adopted  his  acts  : 2. 
That  the  contract  was  not  required 
to  be  in  writing  to  satisfy  the  Statute 
of  Frauds  ; because  the  stone  and 
sand  now  in  question  had  been  de- 
livered under  the  order  to  go  on 
drawing  until  told  to  stop,  and  part 
of  the  stone  delivered  under  that 
order  had  been  accepted  and  piid  for. 

Held,  also,  in  the  Court  of  Appeal, 
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that  the  contract  did  not  require  to 
be  under  the  corporate  seal,  it  being 
one  directly  connected  in  its  nature 
with  the  purposes  of  defendants’  in- 
corporation.— O'Brien  v.  Credit  Val- 
ley R.  W.  Co.,  275. 

6.  Construction  of — Substituted 
agreement— -Pleading. Declaration: 
that  the  plaintiffs,  by  deed,  dated 
April  18th,  1874,  covenanted  to  keep 
their  mill  in  running  order,  using 
due  diligence,  during  the  season  of 
1874  ; to  saw,  cull,  draw,  and  pile  all 
the  pine  lumber  required  to  be  cut 
thereat,  as  they  might  be  instructed, 
and  to  draw  the  logs  from  a named 
point,  the  plaintiffs  to  give  three 
days’  notice  of  their  requirement  to 
have  the  logs  delivered  at  said  point ; 
and  the  defendant  covenanted  that 
if,  after  the  said  notice,  the  said  logs 
were  not  so  delivered,  he  would  pay 
the  costs  of  the  mill  hands  kept  idle 
in  consequence,  but  such  cost  not  to 
commence  until  the  expiration  of  the 
three  days’  notice ; and  the  plaintiffs 
averred  that  defendant  failed  to  de- 
liver logs  after  three  full  days’  notice, 
whereby  the  hands  were  kept  idle,&c. 

Fourth  plea : that  before  the 

alleged  breaches,  the  defendant  gave 
the  plaintiffs  notice  that  he  did  not 
require  any  further  logs  cut  or  sawed 
at  the  mill  during  the  season  of  1874. 

Fifth  plea,  on  equitable  grounds  : 
setting  out,  in  substance,  a parol 
agreement,  under  which  the  plaintiffs 
elected  and  agreed  to  saw  certain 
logs  known  as  the  Boyd  logs  and 
other  logs,  not  included  in  the  first 
agreement,  for  his  benefit  and  profit, 
but  on  the  express  agreement  and 
condition  that  the  defendant  should 
not  be  liable  for  the  costs  and  charges 
of  the  men  being  kept  idle,  pending 
the  delay;  and  that  the  plaintiffs 
accordingly  sawed  the  said  logs  on 
these  terms ; but  the  plea  did  not 


aver  positively  the  acceptance  of  the 
substituted  agreement,  or  the  per- 
formance of  it  in  satisfaction,  &c. 

Held , on  demurrer,  fourth  plea 
bad,  for  under  the  agreement  defend- 
ant was  not  authorized  of  his  own 
mere  motion  to  put  an  end  to  it. 

He'd,  also,  fifth  plea  good,  as 
amounting  to  a satisfaction  after 
breach,  though  it  would  have  been 
more  proper  to  have  averred  in  ex- 
press terms  an  acceptance  in  satisfac- 
tion, Ac. — Dinwoodie  et  al.  v.  Smith, 
361. 

7.  Not  to  be  2^rformed  in  the  year 
— Statute  of  Frauds — Agreement  — 
Construction  of — Right  to  terminate .] 
— The  plaintiff  entered  into  a verbal 
agreement  with  the  defendants  to 
canvas  Canada  for  subscribers  to  a 
certain  book,  and  on  completing  Can- 
ada to  go  to  Liverpool  and  canvas  for 
subscribers  in  England ; the  plaintiff 
to  be  paid  $3  for  each  subscriber  he 
should  obtain  in  Canada,  and  $8  in 
England.  In  an  action, for  termina- 
ting this  agreement  it  was  stated  by 
the  plaintiff  in  his  evidence  that  the 
agreement  as  to  Canada  and  England 
was  all  one  ; and  that  it  would  take 
from  eight  to  twelve  months  to  com- 
plete Canada  and  over  two  years  to 
do  the  work  in  England. 

Held,  a contract  not  to  be  per- 
formed within  a year,  that  being  the 
intention  of  the  parties  and  apparent 
from  the  nature  of  the  employment ; 
and  that  the  plaintiff  therefore  could 
not  recover. 

Held , also,  that  the  agreement  was 
only  to  pay  the  plaintiff  for  every 
subscriber  he  should  obtain,  either 
party  having  the  right  to  terminate 
the  engagement,  and  the  only  claim 
the  plaintiff  could  have  against  the 
defendants  was  for  subscribers  ob- 
tained before  his  dismissal,  which  the 
evidence  here  shewed  that  the  plain- 
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tiff  had  been  paid  for. — Davies  v. 
Appleton  et  al.,  376. 

8.  C ondition precedent — Rescission 
— Uncertainty — Pleading .] — Declar- 
ation : that  the  plaintiff  agreed  to  buy 
and  defendant  to  sell  20,000  cubic 
feet  of  good  merchantable  board  tim- 
ber of  the  quality  and  manufacture 
therein  mentioned,  to  be  delivered, 
as  in  the  agreement  set  out,  not  later 
than  10th  May  next  ensuing,  the 
plaintiff  to  pay  at  the  rate  of  12c.  per 
cubic  foot  for  timber  so  delivered  at 
the  times  and  in  the  manner  in  the 
agreement  set  out : that  plaintiff,  in 
pursuance  thereof,  paid  the  $300  on 
account ; and  all  conditions  were  ful- 
filled, &c.,  yet  defendant  did  not  de- 
liver the  said  timber  or  any  part 
thereof. 

Plea,  on  equitable  grounds,  setting 
out  the  agreement  in  full,  shewing 
what  the  quality  and  manufacture 
were  to  be  like,  and  when  and  where 
the  delivery  were  to  take  place,  also 
the  mode  of  payment,  namely  the 
$300,  acknowledging  the  receiptthere- 
of,  and  two-thirds  as  the  timber  should 
be  delivered,  when  each  10,000  feet 
was  hauled  to  the  named  points.  The 
plea  then  averred  a delivery  at  the 
proper  places  therefor,  and  of  the 
proper  quality  and  description,  before 
the'-  named  day,  of  the  first  10,000 
feet,  and  a notification  to  plaintiff  of 
the  same,  and  of  its  being  ready  for 
delivery  to  him  on  payment  of  such 
two-thirds,  and  that  in  default  of  such 
payment  the  said  timber  would  be 
re-sold.  The  plea  further  averred 
that  during  all  that  time  defendant 
was  ready  and  willing  and  offered  to 
deliver  to  plaintiff  the  first  10,000 
feet,  and  also  the  remaining  10,000 
feet,  but  that  the  plaintiff,  though  he 
received  due  notice  thereof,  refused, 
within  a reasonable  time  thereafter, 
to  accept  and  receive  the  said  timber, 


and  to  pay  the  said  two-thirds  of  the 
price  or  any  part  thereof,  whereupon 
defendant  after  a reasonable  time  re- 
sold the  timber. 

Held,  that  the  plea  was  a good 
answer  as  regards  the  first  10,000 
feet,  payment  of  the  two-thirds  price 
being  a condition  precedent  to  deliv- 
ery ; but  no  answer  as  regards  the 
second  10,000  feet,  and  therefore  bad 
as  being  pleaded  to  the  whole  ; for  it 
could  not  be  read  as  alleging  an  offer 
then  to  deliver  the  second  quantity, 
because  that  would  have  entitled  de- 
fendant to  the  whole  price,  whereas 
non-payment  of  the  two-thirds  only 
was  complained  of,  and  the  notice  of 
re-sale  only  applied  to  the  first  10,000 
feet ; nor  could  it  be  read  as  an  offer 
and  refusal  to  to  take  the  second  10,- 
000  feet  at  all,  or  to  go  on  with  the 
contract,  so  as  to  discharge  the  de- 
fendant. 

Held,  also,  that  a replication  alleg- 
ing a notification  by  defendant  to 
plaintiff  of  his  inability  to  deliver  the 
20,000  feet,  and  promising  to  return 
the  $300  with  expenses  ; but  that  de- 
fendant failed  either  to  perform  the 
contractor  return  the  money,  was  bad. 

Held,  also,  that  the  declaration  was 
defective  for  uncertainty;  but  that 
the  defect  was  cured  by  the  plea. — 
Reid  v.  Robertson,  568. 

Rescission .] — See  Foreign  Judg- 
ment. 

Rescission — Insolvency . See  Sale 
of  Goods. 

See  Married  Woman. 


CONTRIBUTORY  NEGLI- 
GENCE. 

See  Railways,  1 — Ways,  4. 

CONVEYANCE. 

See  Deed. 
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CONVICTION. 

Magistrates — Summons  issued  by 
one — Hearing  before  three  — Convic- 
tion by  one  against  opinion  of  others.] 
— Nee  Magistrates,  1. 

Neglect  to  return — Several  penal- 
ties.']— See  Magistrates,  2. 


CORPORATE  SEAL. 

When  necessary  — Railway  Com- 
pany.] — See  Contract,  5. 


CORPORATIONS, 

Stockholder — Unpaid  Stock — Calls 
— Transfer — Set-off- — Form  of  plea.] 
- — The  defendants  were  an  incorpo- 
rated company,  the  capital  of  which 
was  $30,000,  in  100  shares,  of  $300 
each,  90  of  which  had  been  subscribed 
for,  and  paid  up  in  full  by  duly  made 
calls  thereon.  Subsequently  the  de- 
fendants employed  the  plaintiff  to 
take  charge  of  their  business,  who 
was  appointed  president,  at  a salary 
of  $1,200.  He  subscribed  for  seven 
shares  of  the  unallotted  stock,  debi- 
ted himself  with  the  amount  thereof, 
$2,100,  in  the  company’s  books,  and 
afterwards  paid  for  it.  Afterwards 
desiring  to  obtain  control  of  the  com- 
pany, he  arranged  with  four  of  the 
stockholders  for  the  transfer  to  him 
of  their  stock,  but  one  of  them,  M., 
to  enable  him  to  remain  as  a director, 
was  to,  and  he  did  subscribe  for  the 
three  remaining  shares  unallotted. 
Subseqently  the  plaintiff  wished  to 
withdraw  from  this  arrangement,  and 
the  parties  agreed  to  cancel  it;  but  M., 
was  to  be  relieved  of  the  three  shares, 
and  M.’s  name  was  accordingly 
erased,  and  the  plaintiff’s  inserted, 
as  subscriber  for  these  shares,  the 
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substitution  being  made  either  by 
plaintiff  himself  or  by  the  book- 
keeper by  his  direction.  It  was  also 
arranged  between  the  plaintiff  and 
the  other  directors,  that  this  stock 
should  be  entered  in  the  stock  book 
as  paid  up  in  full,  but  the  plaintiff 
was  to  be  debited  with  the  $900,  to 
be  paid  out  of  his  salary  as  president. 
Accordingly  the  plaintiff*  with  his 
knowledge  and  assent,  was  so  debited, 
and  from  time  to  time,  as  his  salary 
became  payable,  it  was  set  off  against 
it,  and  a balance  afterwards  struck 
in  the  books  on  this  basis.  There 
was  no  by-law  regulating  calls  or 
transfers  of  stock,  and  no  calls  were 
made  on  the  plaintiff  for  either 
amounts  subscribed  by  him,  and  no 
transfer  from  M.  to  plaintiff,  except 
in  the  manner  stated. 

Held , that  no  transfer  was  neces- 
sary, as  the  plaintiff’s  subscription 
must  be  held  as  an  original  one,  nor 
were  any  calls  required,  for  the  plain- 
tiff by  his  conduct  had  impliedly 
agreed  that  none  need  be  made,  and 
both  he  and  the  company  were  estop- 
ped from  denying  his  ownership  of 
the  shares. 

The  plaintiff  having  sued  defend- 
ant for  his  salary  : Held , that  de- 
fendants were  entitled  to  set  off  the 
amount  due  on  this  stock. 

Held,  also,  that  they  were  entitled 
to  have  judgment  in  their  favour  for 
the  excess  of  the  set-off  over  the  plain- 
tiff’s claim,  and  that  for  such  pur- 
pose no  special  prayer  or  conclusion 
in  their  plea  of  set-off  was  necessary. 
— Smart  v.  Bowmanville  Machine 
and  Implement  Co.,  503. 

Liability  on  contract  not  under 
seal — Authority  of  agent.] — See  Con- 
tract, 5. 

See  Municipal  Corporations — 
Pleading. 
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COSTS. 

Of  A ppeal . ] — T he  Court  of  Appeal, 
on  allowing  an  appeal,  gave  the  costs 
of  it  to  the  appellant. — Herbert  v. 
Park  et  al.,  57 

Of  Appeal — Practiced] — Where  on 
appeal  to  the  Court  of  Appeal,  the 
Court  were  equally  divided,  the  judg- 
ment of  the  Court  below  was  affirmed 
with  costs. — Anderson  v.  Northern 
R.  W.  Co .,  301. 

See  Arbitration,  1. 


COUNTY. 

Power  to  hold  land  in  city.\ — See 
Schools. 


COVENANT. 

Statutory — Slier ijf  — Sureties. ~\  — 
See  Sheriff. 

Sete  Foreign  Judgment. — Land- 
lord and  Tenant,  3. 

CREDITORS. 

See  Insolvency,  2. 

CRIMINAL  LAW. 

1 . Dying  declaration — Evidence  in 
reply — Admissibility  of.\ — The  pris- 
oners were  charged  with  the  murder 
of  one  R,  caused  by  attempting,  by 
the  use  of  an  instrument,  to  procure 
abortion.  The  deceased  died  on  the 
28th  December,  1874.  On  the  24th 
she  made  a statement,  commencing  : 
“I  am  very  ill ; I have  no  hope  what- 
ever of  recovery;  I expect  to  die.” 
She  then  narrated  the  facts,  and 
added  : “ If  I die  in  this  sickness,  I 


believe  it  will  have  have  been  caused 
by  the  operations  performed  on  me  by 
Dr.  Sparham,  at  the  instigation  of 
William  Greaves.  * * I make 

these  statements  in  all  truth,  with 
the  fear  of  God  before  my  eyes,  for  I 
firmly  believe  that  I am  dying.”  On 
the  26tli  she  was  again  examined, 
and  the  previous  statement  read  over 
to  her.  She  confirmed  its  truth  in 
every  respect,  and  added  that  she  then 
felt  she  was  in  the  presence  of  God, 
and  had  no  hope  of  recovery  of  any 
kind  at  the  time  : and  her  attention 
being  called  to  the  expression,  “ If  I 
die,”  she  said,  “ I had  no  doubt  what- 
ever that  I was  dying,  and  felt  that 
I was  dying,  and  did  not  by  the  form 
of  the  expression  mean  to  doubt  in 
any  way  that  I was  dying,”  &c. 

Held , that  both  statements  were 
admissible  : that  the  mere  use  of  the 
words,  “ If  I die,”  would  not  alone 
defeat  the  emphatic  declaration  of 
abandonment  of  all  hope  made  on  the 
same  occasion ; and  that  the  second 
declaration  was  receivable  in  order 
to  explain  the  first. 

The  theory  of  the  defence  was,  that 
the  death  was  caused  by  the  commu- 
nication of  small-pox  virus  by  Dr.  M., 
who  attended  the  deceased  ; and  one 
of  the  witnesses  for  the  defence  ex- 
plained how  the  contagion  could  be 
guarded  against.  Dr.  M.  had  not  in 
his  examination-in-chief  or  cross-ex- 
amination been  asked  anything  on 
this  subject. 

Held , that  he  was  properly  allowed 
to  be  called  in  reply,  to  state  what 
precautions  had  been  taken  by  him 
to  guard  against  the  infection. — 
Regina  v.  Sparham  et  al .,  143. 

2.  Telegraph  message — Forgery .] 
— The  prisoner,  at  Woodstock,  with 
intent  to  defraud,  wrote  out  a tele- 
graph message  purporting  to  be  sent 
by  one  C.  at  Hamilton,  to  McK.,  at 
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Woodstock,  authorizing  McK.  to  fur- 
nish the  prisoner  with  funds,  which 
was  delivered  to  McK and  upon  the 
faith  of  it  McK.  endorsed  a draft  for 
$85  drawn  by  the  prisoner  on  C.,  on 
which  the  prisoner  obtained  the 
money. 

Held , that  the  prisoner  was  guilty 
of  forgery. — Regina  v.  Stewart , 440. 


CROSSINGS. 

Level — Railway  train  approaching 
— Neglect  to  give  signal — Liability — 
Misdirection .] — See  Railways,  2. 


CROWN  LANDS. 

Renewal  of  timber  license  subse- 
quent to  issuing  of  letters  patent — 
Endorsement  by  commissioners  on 
patents.\ — See  Timber  License. 


CUSTOM. 

Evidence  of- — When  admissible.  ] — 
See  Contract,  2. 


DAMAGES. 

Special.] — See  Defamation. 

New  trial  granted  for  smallness 
of] — See  Malicious  Prosecution. 

See  Seduction. 


DEBT. 

Attorney  issuing  execution  ' after 
payment  of — Liability — Trespass.  ] — 
See  Attorney. 


DECLARATION,  DYING. 

Admissibility  of] — See  Criminal 

Law  1. 


DEED. 

1.  Description  of  land — Uncer- 
tainty.]— Where  land  was  described 
in  a deed  as  consisting  of  certain  lots, 
excepting  thereout  certain  portions, 
and  it  was  objected  that  the  deed 
was  void  for  uncertainty,  the  excepted 
portions  not  being  sufficiently  de- 
scribed : Held , that  evidence  was 
properly  admitted  to  shew  what  these 
portions  were. — Lloyd  v.  Henderson , 
253. 

2.  Presumption  — Evidence.] — In 
ejectment  it  appeared  that  the  patent 
issued -to  one  G.  in  1802.  No  con- 
veyance from  the  patentee  to  H., 
through  whom  the  plaintiff  derived 
title,  was  produced  or  proved ; but 
one  of  the  patentee’s  grandchildren 
proved  that  shortly  before  1812,  H. 
came  to  his  father’s  and  informed 
them  that  the  patentee  had  executed 

| such  a deed,  and  it  had  always  been 
so  understood  in  the  family.  It  was 
i also  proved  that,  until  the  present 
suit,  the  patentee’s  family,  though 
living  close  to  the  lot,  had  never 
made  any  claim  to  it : that  in  1813 
H.  had  assumed  to  deal  with  the 
property  as  his  own  by  conveying  a 
portion  of  it  to  one  S.,  which  deed 
was  registered  in  1816,  who  subse- 
quently conveyed,  with  full  covenants 
for  title  : that  in  1835  H.’s  son  and 
heir-at-law  conveyed  the  land  in 
question  with  full  covenants,  under 
which  possession  had  ever  since  fol- 
lowed ; and  that  the  patent  was 
found  among  H.’s  papers. 

Held , that  there  was  sufficient  evi- 
dence from  which  a deed  from  the 
patentee  to  H.  might  be  presumed. — 
Hill  v.  Long  et  al.,  265. 

3.  Ejectment — Conveyance  of  land 
with  “ the  appurtenances  ” — Con- 
struction— Statute  of  Limitations.] — 
In  1847,  by  a fence  intended  as  a 
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division  fence  between  lots  26  and  25 
in  the  township  of  South  wold,  the 
land  claimed  in  this  action  as  part  of 
25  was  included  with  26,  and  was 
occupied  by  M,,  the  owner  of  26,  as 
part  of  his  lot,  until  1854,  when  the 
error  was  discovered  by  a survey. 
M.  assented  to  the  line  as  then  run, 
and  was  to  have  moved  his  fence,  but 
he  continued  to  occupy  until  1856, 
when  he  conveyed  to  the  defendant, 
who  entered  into  possession  and  occu- 
pied up  to  the  fence  as  M.  had  done. 
The  deed  purported  to  convey  the 
south  half  of  lot  26,  together  with  all 
and  singular  the  hereditaments  and 
appurtenances  belonging  or  in  any 
wise  appertaining,  or  therewith  de- 
mised, held,  and  occupied  or  enjoyed 
or  taken  or  known  as  part  and  parcel 
thereof.  By  deeds  made  in  1865 
and  1874,  M.  conveyed  all  his  estate 
and  interest  in  lot  25.  In  1875  the 
plaintiffs,  claiming  under  these  con- 
veyances, brought  ejectment  against 
the  defendant  for  the  part  of  lot  25 
which  had  been  enclosed  with  26,  as 
above  stated,  contending  that  M., 
notwithstanding  the  deed  of  1856 
and  the  delivering  up  of  possession 
to  the  defendant,  still  retained  a right 
of  entry,  either  because  the  defendant 
was  his  tenant  at  will  and  so  estopped 
from  denying  his  title,  or  by  virtue 
of  his  prior  possession. 

Held , in  the  Common  Pleas,  that 
whatever  interest  M.  had  in  the  land 
in  question,  whether  it  was  part  of 
26  or  of  25,  passed  to  the  defendant 
under  the  deed  to  him  of  lot  26,  to- 
gether with  the  appurtenances,  &c., 
therewith  occupied,  &c. 

Held , on  appeal,  that  no  part  of 
26  passed  by  M.’s  deed  to  defendant; 
but,  Held,  that  the  plaintiff  could 
not  recover,  for  the  defendant,  when 
lie  took  possession,  did  not  enter  as 
acknowledging  any  remaining  right 
in  M.,  and  therefore  not  being  tenant 


at  will  to  M.  of  this  piece,  or 
estopped  from  denying  M.’s  title,  he 
had  acquired  title  as  against  the 
plaintiffs  under  the  Statute  of  Limi- 
tations.— McNish  et  al.  v.  Munro . 
290. 

Validity — Sale  for  taxes.  ] — See 
Assessment  and  Taxes,  1. 

Of  composition  and  discharge .] — 
See  Insolvency,  2. 

See  Estoppel,  1. 

DEFAMATION. 

Slander — Adultery  of  wife — Spe- 
cial Damage — Damages — Arrest  of 
judgment — Evidence — Effect  of  judg- 
ments in  crim.  con.  and  suit  for  ali- 
mony.']— In  a declaration  by  a hus- 
band and  wife  for  the  slander  of  the 
wife  in  accusing  her  of  adultery,  it 
was  alleged  as  special  damage  that 
the  wife  had  lost  and  been  deprived 
of  the  hospitality  of  friends  with 
whom  she  was  in  the  habit  of  asso- 
ciating, and  who  now  refused  to  asso- 
ciate with  her. 

Held , on  a motion  for  arrest  of 
judgment,  a sufficient  allegation  of 
special  damage  to  support  the  action. 

Quaere , whether  the  allegation  of 
the  loss  of  the  consortium  of  the 
husband  would  have  been  alone  suffi- 
cient. 

Held , also,  that  the  declaration 
claiming  the  damages  as  the  wife’s, 
although  when  recovered  they  might 
belong  to  the  husband,  was  no  ob- 
jection, and,  at  all  events,  was  merely 
a matter  of  form  and  so  amendable. 

Held,  also,  that  the  course  adopted 
by  the  husband,  at  the  trial,  with  the 
defendant’s  concurrence,  in  conced- 
ing the  action  to  be,  in  substance, 
that  of  the  wife  alone,  and  coming 
forward  as  a witness  for  the  defence 
in  support  of  a plea  of  justification, 
allowing  the  case  to  be  submitted  to 
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the  jury  on  the  question  of  the  truth 
or  falsity  of  the  accusation,  would 
now  preclude  the  motion  in  arrest  of 
judgment. 

The  husband  had  sued  the  person 
accused  of  the  adultery,  for  charging 
which  this  action  was  brought,  and 
recovered  a judgment  against  him  in 
an  action  of  crim.  con.,  and  judgment 
had  been  given  in  Chancery  against 
the  wife,  on  the  ground  of  adultery, 
in  a suit  brought  by  her  against  the 
husband  for  alimony  : Held , that 

under  these  circumstances  the  verdict 
entered  for  the  plaintiffs,  must  be 
set  aside,  when  the  plaintiff,  Robert 
Campbell,  if  so  advised,  might  raise 
the  question  whether  he  was  not  do- 
minus  litis.  — Campbell  et  ux.  v. 
Campbell , 368. 

DESCRIPTION. 

Of  goods  in  chattel  mortgage .] — 
See  Chattel  Mortgage,  2. 

Of  land — Uncertainty .] — See  Deed. 

Of  road  conveyed  .in  lieu  of  one 
closed  up.~\—See  Ways,  3. 


DEVISE. 

Personal  property^] — See  Married 
Woman,  2. 

See  Mortgage. 
DIGGING. 

Beyond  prescribed  depths — Forfei- 
ture of  lease  by .] — See  Landlord  and 
Tenant  2. 


DISCHARGE. 

See  Insolvency.  2. 
78 — YOL.  XXY  C.P. 


DRAFT. 

Non-acceptance — Statement  'that  it 
would  be  accepted — Insolvency  of 
drawer  — Right  to  proceeds. \ — See 
Bills  of  Exchange  and  Promissory 
Notes. 


DYING  DECLARATION. 

Admissibility  of] — See  Criminal 
Law,  1. 


EASEMENTS. 

See  Landlord  and  Tenant  3. 


EJECTMENT. 

Notice  of  title.] — Quoere,  whether 
a defendant  in  ejectment  can  set  up 
title  in  himself  by  estoppel  without 
asserting  it  in  his  notice. — Chambers 
v.  Unger,  180. 

Description  of  land — Uncertainty.  ] 
— See  Deed,  1. 

I 

Conveyance  of  land  with  appur- 
tenances- — Construction — Statute  of 
Limitations.] — See  Deed,  3. 

Lien  for  improvements — Right  of 
defendant  to  deny  title  and  set  up 
lien.] — See  Lien. 

Identity  of  patentee  — Possession 
as  against — C.  S.  U.  C.  ch.  88,  sec  3.] 
— See  Possession. 

See  Deed,  2 — Limitations,  Stat- 
ute of  — Schools. 


EQUITABLE  PLEADING. 

See  Bond — Landlord  and  Ten- 
ant, 3. 
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ESTOPPEL. 

1.  Sheriff's  sale — Dejects  in.  pro- 
cess — Judgment .]  — In  ejectment 
where  defendant  claimed  under  a 
sheriff’s  deed  on  an  execution  against 
lands,  it  appeared  that  a fi.  fa.  was 
returned  lands  on  hand,  and  a ven. 
ex.  issued,  to  which  there  was  a re- 
turn that  the  sheriff  had  made  <£41, 
and  no  further  lands.  An  alias  ven. 
ex.  then  issued,  reciting  a fi.  fa. 
goods,  and  a return  thereto  of  goods 
on  hand  for  want  of  buyers,  and  com- 
manding the  sheriff,  as  he  had  before 
been  commanded,  to  sell  the  lands 
by  him  in  form  aforesaid  taken.  The 
sheriff  afterwards,  in  1854,  executed 
a deed,  reciting  that  he  had  seized 
the  land  in  question  under  the  ven. 
ex.,  and  sold  it  to  S.,  to  whom  he 
conveyed. 

Held,  that  the  sale'  could  not  be 
supported,  and  the  sheriff’s  deed 
passed  nothing,  for  the  proceedings 
shewed  that  this  land  had  not  been 
seized  or  advertised  up  to  the  return 
of  the  first  ven.  ex.,  and  that  there 
was  no  fi.  fa.  lands  which  could  war- 
rant the  second  ven  ex. 

It  appeared  that  the  purchaser 
from  S.  had  sued  the  present  plaintiff 
in  trespass,  to  which  the  present 
plaintiff  pleaded  not  guilty,  and  that 
the  land  was  not  his,  the  plaintiff’s, 
and  had  in  1862  obtained  a verdict 
and  judgment  on  the  issue  joined  on 
these  pleas:  Held,  that  the  plaintiff  was 
not  estopped  by  the  judgment,  for  the 
record  alone  would  not  shew  that  the 
title  set  up  by  the  plaintiff  here  was 
set  up  and  determined  upon  there, 
which  it  was  for  the  defendant,  re- 
lying upon  the  estoppel, to  prove;  and 
the  plaintiff’s  evidence  in  this  action 
shewed  that,  in  that  case,  he  did  not 
attempt  to  dispute  this  defendant’s 
right  to  possession,  because  the  title 
was  then  in  another  person. 


Chambers  v.  Dollar,  29  U.  C.  R. 
599,  distinguished,  because  the  infer- 
ence drawn  there  from  the  evidence 
had  been  displaced  by  the  evidence 
here. 

Qucere,  whether  a defendant  in 
ejectment  can  set  up  title  in  himself 
by  estoppel*  without  asserting  it  in 
his  notice. — Chambers  v.  Unger, 
180. 

2.  Mill  owner — Action  for  divert- 
ing water.\ — Where,  to  an  action  for 
diverting  the  water  of  a certain  river 
from  plaintiff  ’s  mill,  defendant  pleaded 
by  way  of  estoppel,  that  long  before 
the  grievances  complained  of,  R.  E. 
C.,  the  then  owner  in  fee  and  posses- 
sor of  plaintiff’s  mill,  with  the  con- 
sent of  T.  C.,  the  then  owner  of 
certain  land  higher  up  the  river, 
erected  thereon  the  defendant’s  mill, 
and  used  the  water  as  in  the  declara- 
tion alleged,  and  that  the  alleged 
grievance  is  the  user  by  defendant  of 
the  water,  as  used  and  recognized  and 
acquiesced  in  by  said  R.  F.  C., 
wherefore,  &c.  : Held,  plea  bad,  for 

it  does  not  shew  how  plaintiff’s  claim 
was  barred,  nor  what  right  or  title 
either  plaintiff  or  defendant  acquired 
in  their  respective  mills,  nor  why  R. 
F.  C.  erected  the  mill  on  T.  C.’sland, 
nor  what  interest  he  acquired  in  the 
mill  erected  thereon  or  the  water  used 
therefor.  — Diamond  v.  Coleman, 
236. 

See  Deed,  3 — Defamation — In- 
solvency, 2. 


EVICTION. 

For  non-payment  of  rent .] — See 
Landlord  and  Tenant,  1. 

By  title  paramount .] — See  Land- 
lord and  Tenant,  3. 
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EVIDENCE. 

Of  dealings  under  contract  so  as 
to  affect  its  construction .] — See  Con- 
tract, 1. 

Parol  - — Admissibility  of]  — See 
Bond — Contract,  4 — Deed. 

In  reply  — Dying  declaration  — 
Admissibility  of]  — See  Criminal 
Law,  1, 

See  Assessment  and  Taxes,  1 — 
Deed,  1,  2 — Defamation — Estop 
pel — Lien — Possession—  Railways 
— Sale  of  Goods. 


EXECUTION. 

A ttorney  issuing  after  payment  of 
debt  — Liability  — Trespass.]  — See 
Attorney. 

Sale  of  lands  under — Defects  in 
p>rocess.] — See  Estoppel,  1. 


EXECUTORS  AND  ADMINI- 
STRATORS. 

Administrator  pendente  lite — Right 
to  sue  without  authority  of  Court — 
Pleading — C.  S.  U,  C.  ch.  16,  sec. 
54.] — A declaration  was  on  the  com- 
mon counts  by  plaintiff  as  admini- 
strator of  one  W.  The  defendant 
pleaded  that  a suit  was  and  is  pend- 
ing in  the  Court  of  Chancery  con- 
cerning the  validity  of  W.’s  will,  and 
that,  in  such  suit,  the  Court  of 
Chancery  did  appoint  the  plaintiff, 
during  the  pendency  of  said  suit,  to 
be  administrator  of  W.,  in  pursuance 
of  the  statute  in  that  behalf,  subject 
to  the  control  of  said  Court,  and 
ordering  the  plaintiff,  as  admini- 
strator, to  act  under  the  directions 
of  said  Court,  and  defendant  averred 
that  the  plaintiff  never  obtained  the 
authority  or  direction  of  the  Court 
to  bring  this  suit ; and  that,  save  as 


aforesaid,  the  plaintiff  is  not  the 
administrator  of  W.’s  estate  and 
effects.  To  this  the  plaintiff  replied 
that  in  two  suits  named,  pending  in 
Chancery,  the  plaintiff  was  appointed 
by  the  Court  administrator  pending 
these  suits,  with  all  the  powers  of  a 
general  administrator,  under  which 
authority  he  now  brings  this  action. 

Held,  on  demurrer  to  the  replica- 
tion, that  as  it  appeared  from  the 
pleadings  that  the  plaintiff  was  not 
a general  administrator,  but  only 
pendente  lite , the  declaration  should 
have  alleged  his  authority  to  be  so 
limited  and  that  the  suits  during 
whose  pendency  the  plaintiff  was 
administrator  were  still  pending,  and 
in  this  respect  the  declaration  was 
bad,  and  that  part  of  the  plea  tra- 
versing the  plaintiff  being  a general 
administrator  was  good. 

Held,  also,  that  the  plaintiff  having, 
under  C.  S.  U.  C.  ch.  16,  sec.  54, 
all  the  rights  of  a general  admini- 
strator, might  sue  without  the  prior 
leave  of  the  Court,  and  that  that 
portion  of  the  plea  alleging  the  want 
of  sucMeave  was  therefore  no  defence. 

Held,  also,  that  the  replication,  in 
alleging  that  the  plaintiff  was  a 
general  administrator  during  the 
pendency  of  the  suits,  was  good. — 
Haldan  v.  Smith,  349. 

Action  by  administratrix  under 

C.  S.  C.,  ch.  78,  35  Vic.,  ch.  80— 
Notice  of  action  — Limitation  of 
action.] — See  Pleading. 


FEES. 

For  exhibiting  plans.]  — See  Re- 
gistrars. 


FELONS. 

Power  of  Townships  to  offer  reward 
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for  apprehension  of] — See  Munici- 
pal Corporations, 


FENCES. 

See  Line  Fences. 


FIERI  FACIAS. 

See  Attorney — Estoppel  — Insol- 
vency, 2. 


FIRE. 

Loss  of  goods  by  — Connecting 
lines.] — See  Railways,  3. 


FOREIGN  JUDGMENT. 

Action  on — Plea  to — - Contract — 
Rescission.] — In  an  action  on  a judg- 
ment recovered  in  Scotland  for  breach 
of  the  defendant’s  agreement  to  deliver 
sewing  machines  to  the  plaintiffs,  the 
defendan c pleaded  that  by  virtue  of  the 
agreement  made  between  the  parties 
the  plaintiffs  were  to  be  the  defend- 
ant’s sole  agents  for  the  sale  of  his 
sewing  machines  in  Great  Britain, 
and  the  defendant  was  to  *be  paid 
for  all  machines  sent  to  the  plaintiffs 
after  the  plaintiffs  had  sold  and 
received  payment  for  the  same  : that 
defendant  was  to  furnish  a specified 
number  of  machines  per  month,  and 
the  plaintiffs  were  to  furnish  the 
defendant  with  a monthly  statement 
of  the  machines  sold  by  them,  and  to 
remit  therewith  the  price  of  the 
machines  so  sold  and  paid  for,  at  a 
certain  rate,  which  the  defendant 
guaranteed  ; and  the  defendant  aver- 
red that  he  delivered  the  machines 
in  accordance  with  the  agreement, 
and  in  all  things  performed  it,  until 


the  plaintiffs  neglected  and  refused 
to  furnish  such  statement  and  remit 
the  moneys  received  by  them  as 
aforesaid;  and  that  the  defendant’s 
refusal  to  send  any  further  machines 
was  caused  solely  by  reason  of  the 
plaintiffs’  said  breach  of  the  agreement. 

Held,  by  Wilson,  J.,  and  affirmed 
by  the  full  Court,  plea  bad,  as  not 
shewing  either  that  the  performance 
of  the  plaintiffs’  covenant  was  a con- 
dition precedent  to  performance  by 
the  defendant,  or  shewing  any  facts 
from  which  it  might  be  inferred  that 
the  plaintiff’s  breach  entitled  the 
defendant  to  consider  the  contract  so 
abandoned  and  to  rescind  it,  and  that 
the  defendant’s  remedy  was  by  cross 
action. 

Per  Wilson,  J. — There  was  no 
necessity  to  aver  in  the  plea  that  the 
defence  was  one  which  might  have 
been  set  up  to  the  original  suit,  so 
long  as  it  formed  a good  defence 
according  to  our  law. — Jluchterlonie 
et  al.  v.  Arms , 403. 


FORFEITURE. 

Insurance  Policy  — Overvaluation 
— Contiguous  buildings  — Condi- 
tions.]— See  Insurance,  2,  3. 

A ttachmentin  insolvency — Digging 
beyond  prescribed  depth.] — See  Land- 
lord and  Tenant,  2. 

See  Landlord  and  Tenant,  1. 


FORGERY. 

Of  telegraph  message.] — -See  Crimi- 
nal Law,  2. 


FRAUD. 

See  Insurance,  1. 
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FRAUDS,  STATUTE  OF. 

Sale  of  goods — Acceptance.] — See 
Contract,  5. 

Contract  not  to  be  performed  within 
a yeard] — See  Contract,  6. 

GENERAL  ISSUE,  BY  STAT- 
UTE. 

See  Pleading. 

GOODS. 

Description  of  in  chattel  mort- 
gage— After  acquired  goods.  ] — See 
Chattel  Mortgage,  2. 

In  q possession  of  mortgagee — Ex- 
emption from  seizure  under  attach- 
ment.']— See  Chattel  Mortgage,  3. 

See  Contract,  2,  4,  5,  8 — Sale  of 
Goods. 


HIGHWAYS. 

Train  app>roaching — Neglect  to  give 
signals.] — See  Railways,  2. 

See  Ways. 

HORSE. 

At  large  on  highway  — Injury 
caused  by — Scienter.] — See  Ways,  2. 


HUSBAND  AND  WIFE. 

See  Married  Woman. 

IDENTITY. 

Of  patentee  of  Crown.] — See  Pos- 
session. 


IMPROVEMENTS. 

Lien  for — Belief  of  ownership).] — 
See  Lien. 


INSANITY. 

Warrant  to  arrest  escaj)ed  lunatic 
— Malicious  prosecution — Trespass, 
36  Vic.  ch.  31,  sec.  22,  0.] — See 
Malicious  Prosecution. 


INSOLVENCY. 

1.  Cause  of  action  accrued — Sub- 
sequent insolvency  of  plaintiff- — Effect 
of — Pleading.  [ — The  first  count  was 
trespass  quare  clausum  fregit , and 
carryingaway  plaintiff ’sgoods  and  ex- 
pelling him.  The  second  count  alleged 
that  defendants  by  deed  covenanted 
to  sell  the  plaintiff  certain  lands  and 
premises  with  the  saw  mill  and 
machinery  thereon,  and  the  rights  and 
appurtenances  thereto,  for  $2,523.79 
together  with  all  sums  of  money 
which  defendants  might,  after  the 
date  of  said  deed,  expend  in  and 
upon  said  lands,  with  interest  at  8 
per  cent,  thereon  ; all  such  principal 
moneys  and  interest  to  be  fully  paid 
up  and  satisfied,  and  the  agreement 
completed  before  the  8th  June,  1874, 
and  upon  payment  at  the  times  spe- 
cified defendants  should  convey  the 
premises  to  the  plaintiff,  and  should 
suffer  and  permit  plaintiff  to  occupy, 
&c.,  until  default  in  payment;  and 
all  conditions  were  fulfilled,  (fee.,  yet 
after  the  making  of  the  deed  and 
before  the  expiration  of  the  time 
limited  for  the  payment  of  the  pur- 
chase money,  defendants  entered  and 
evicted  plaintiff.  Fourth  count : 
trover.  Plea : that  after  the  accru- 
ing of  the  causes  of  action  plaintiff 
became  insolvent  under  the  Insolvent 
Act  of  1869,  and  being  such  insol- 
vent, duly  made  an  assignment  to  W. 
in  whom,  as  such  assignee,  all  the 
plaintiff’s  estate,  debts,  assets,  and 
effects,  and  the  causes  of  action,  (fee., 
became  vested.  To  this  plaintiff 
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replied  that  the  action  was  brought 
for  the  benefit  of  plaintiff’s  creditors 
who  have  given  security  for  defend- 
ants’ costs  herein. 

Held,  replication  good,  for  the 
plaintiff  having  before  the  appoint- 
ment of  the  assignee  rightly  sued  in 
his  own  name,  he  might  continue  to 
do  so  so  long  as  the  assignee  did  not  in- 
tervene, and  have  his  name  inserted  ; 
but  that  there  was  a formal  defect, 
which  might  be  amended,  in  not 
stating,  as  the  plea  was  to  the  fur- 
ther maintenance  of  the  action,  that 
the  action  was  continued  since  the 
appointment  of  the  assignee  for  the 
benefit  of  the  creditors,  instead  of 
that  it  was  so  brought. 

Semble,  that  the  plaintiff,  even 
after  the  assignee’s  appointment, 
might  have  sued  in  his  own  name  for 
the  causes  of  action  in  the  first  and 
second  counts,  if  not  for  those  in  the 
fourth  count  : but  that  he  might 
also,  if  he  pleased,  give  the  benefit 
of  such  causes  of  action  to  his  credi- 
tors. 

Queer e,  as  to  whether  there  was 
any  necessity  for  the  replication. — 
Dunn  v.  Irwin  et  al .,  111. 

2.  Deed  of  composition  and  dis- 
charge— Partnership  and  individual 
creditors  - — Waiver.  ] — Held,  that  a 
deed  of  composition  and  discharge 
made  only  with  an  insolvent’s  part- 
nership creditors,  was  not  binding  on 
the  plaintiff,  an  individual  creditor ; 
and  that  even  if  the  deed  in  this 
case  could  be  held  to  extend  to  indi- 
vidual creditors,  the  fact  of  its  pur- 
porting to  be  made,  not  with  all 
defendant’s  creditors,  but  only  with 
those  executing  the  deed,  would  pre- 
vent its  affecting  the  plaintiff,  a non- 
executing creditor. 

In  this  case,  after  the  assignment 
and  execution  of  the  deed  of  compo- 
sition and  discharge,  defendant,  the 


insolvent  permitted  an  arbitration  on 
the  plaintiff’s  claim  to  be  proceeded 
with,  personally  attending  the  arbi- 
tration, and  not  setting  up  the  deed  as 
a bar.  Held,  that  this  would  pre- 
clude defendant  from  afterwards  set- 
ting up  such  deed  as  a ground  for 
setting  aside  a fi.  fa.  against  him 
issued  on  the  award — Pidgeon  v. 
Martin,  233. 

Attachment — Goods  in  p>ossession 
of  mortgagee — Exemption  from  sei- 
zure under  the  attachment .] — See 
Chattel  Mortgage,  3. 

Attachment — Forfeiture  of  lease. ] — 
See  Landlord  and  Tenant  2. 

C ontract — Rescission. ~\ — See  Sale 
of  Goods. 

See  Bills  of  Exchange  and  Pro- 
missory Notes — Sheriff. 


INSURANCE. 

1 . Insurancemoneypaidunder mis- 
take of  fact — Right  to  recover  back — 
Note  given  to  prevent  prosecution.  ] — • 
The  defendant  insured  his  dwelling 
house  and  contents  in  a mutual  in- 
surance company,  stating  in  his 
application  that  he  was  the  owner 
of  the  property  by  deed  in  fee.  The 
property  being  destroyed  by  fire, 
defendant  swore  to  the  same  facts 
in  his  affidavit  of  claim,  and  obtained 
$700  from  the  plaintiffs  in  settle- 
ment. The  plaintiffs  subsequently 
discovered  that  the  property  was  not 
owned  by  the  defendant,  but  by  his 
father,  and  they  threatened  to  arrest 
defendant  and  prosecute  him  for 
obtaining  the  money  paid  to  him 
under  false  pretences  and  for  perjury 
and  defendant  to  avoid  the  arrest 
and  prosecution,  gave  the  plaintiffs 
a note  for  the  $700. 

Held,  that  the  plaintiffs  could  not- 
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recover  on  the  note,  for  in  the  absence 
of  the  policy,  which  was  not  pro- 
duced in  evidence,  it  was  not  shewn 
that  the  misrepresentation  as  to  title 
avoided  it,  or  entitled  the  plaintiffs 
to  recover  back  the  insurance  money, 
and  therefore  no  consideration  ap- 
peared but  that  of  avoiding  the  arrest 
and  prosecution. 

Held , also,  that  for  the  same  reason 
the  plaintiffs  could  not  recover  on 
the  common  counts,  as  for  money 
paid  under  a mistake  or  misrepresen- 
tation of  fact ; but  a new  trial  was 
granted  to  enable  plaintiffs  to  shew 
the  facts  more  fully. 

Qucere,  as  to  the  effect  upon  the 
validity  of  the  note,  of  the  threats 
to  prosecute  defendant ; if  it  had 
been  shewn  that  the  plaintiffs  were 
entitled  to  recover  the  money  for 
which  it  was  given. — Canada  Far- 
mers’ Mutual  ms.Co.  v.  Watson,  1. 

2.  Policy  of  insurance  — Over- 
valuation—C onditions—C  onstruction 
ofd\ — The  first  and  second  conditions 
endorsed  on  a policy  declared  that  it 
was  issued  on  the  faith  of  the  state- 
ments in  the  application,  and  on  the 
plan  shewing  the  situation  of  the 
property,  and  of  all  buildings  or 
combustible  materials  within  100  feet 
of  it,  being  in  all  respects  accurate 
and  true,  and  containing  all  the  in- 
formation required  to  enable  the 
company  to  judge  of  the  nature  and 
extent  of  the  risk  and  of  the  interest 
of  the  insured  in  the  property ; and 
that  if  in  such  application  or  plan, 
or  in  any  written  notice  to  the  com- 
pany respecting  any  change  in  the 
nature  of  the  risk,  there  should  be 
any  untrue  or  inaccurate  statement, 
whether  intentional  or  not,  the  policy 
should  be  void.  The  sixteenth  con- 
dition, after  providing  that  payment 
of  losses  should  be  made  in  sixty 
days,  and  that  any  difference  touch- 


ing any  loss  should,  if  the  company 
should  so  require,  be  settled  by 
arbitration,  and  that  the  company 
should  have  the  option  of  replacing 
any  property  burned, proceeded,  “In 
case  of  loss,  if  the  property  insured 
be  found  by  arbitration  or  otherwise 
to  have  been  overvalued  in  the  survey 
and  description  on  which  this  policy 
is  founded,  the  company  shall  be  held 
liable  only,  although  there  may  have 
been  no  fraud,  for  such  proportion 
of  the  actual  value  as  the  amonnt 
insured  bears  to  the  value  given  in 
the  application  for  the  insurance 
effected  by  this  policy.” 

Held  by  Wilson,  J .,  and  affirmed 
by  this  Court,  Gwynne,  J., dissenting, 
that  the  sixteenth  condition  was  not 
a qualification  of  the  second ; but 
that  each  was  separate  : the  second 
causing  a forfeiture  of  the  policy  for 
an  overvaluation  in  the  application  : 
and  the  sixteenth  providing  for  a 
case  in  which  on  an  amicable  settle- 
ment or  arrangement  by  arbitration, 
it  should  turn  out  that  the  property 
had  been  overvalued,  and  giving  to 
the  company  the  option  of  waiving 
such  forfeiture,  and  in  such  case 
making  payment  on  the  terms  stated. 

Per  Gwynne,  J. — The  statements 
mentioned  in  the  first  and  second 
conditions  had  no  reference  to  over- 
valuation, which  was  provided  for 
only  in  the  sixteenth  condition. — Wil- 
liamson v.  Commercial  Union  Assu- 
rance Co.,  453. 

[This  case  has  since  been  reversed  on  Appeal.] 

3.  Policy  of  insurance — Condi- 
tions— Distance  of  contiguous  build- 
ings— Overvaluation — Pleading . J — 
The  application  for  an  insurance, 
which  was  made  part  of  the  policy, 
provided  that  any  erroneous  repre- 
sentation therein,  or  omission  to  make 
known  any  fact  material  to  the  risk, 
should  avoid  the  policy. 
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To  a plea  that  the  plaintiff  by  his 
application  represented  that  there 
was  no  building  within  1 00  feet  from 
that  containing  the  property  insured, 
which  representation  was  material 
to  the  risk,  the  plaintiff  replied  that 
he  affected  the  insurance  with  one 
M.,  an  agent  Of  defendants  having 
authority  to  solicit,  make  out,  and 
forward  applications,  to  deliver  poli- 
cies when  returned,  and  to  collect 
and  transmit  premiums : that  M. 
personally  inspected  the  property 
insured,  and  knew  its  position  and 
distance  from  other  buildings  : that 
the  application  was  filled  up  with  his 
knowledge  and  approbation,  and 
transmitted  by  him  to  the  defend- 
ants, who  made  no  objection ; and 
that  there  was  no  fraud  on  the  plain- 
tiff’s part  in  reference  to  said  dis- 
tance. Defendants  rejoined  that  the 
application  was  filled  up  by  the 
plaintiff  and  handed  to  M.,  to  be 
forwarded  by  him  to  defendants’ 
head  office  for  approval  or  rejection 
by  the  proper  officer,  who,  as  the 
plaintiff  well  knew,  was  not  said  M., 
and  that  defendants,  believing  the 
statements  therein,  did  through  said 
proper  officer  accept  thereof,  and 
issued  the  policy. 

Held,  that  the  rejoinder  was  clearly 
a good  answer  to  the  replication,  for 
that  the  fact  of  the  misrepresenta- 
tion being  known  to  M.,  as  well  as 
to  the  plaintiff  could  not,  under  the 
facts  stated,  prevent  it  from  forming 
a defence. 

The  tenth  plea  was  that  the  plain- 
tiff represented  the  property  to  be 
of  much  greater  value  than  it  really 
was  to  induce  the  defendants  to 
insure  it  for  $2000,  and  such  repre- 
sentation was  of  a fact  material  to 
the  risk,  by  reason  whereof  -the 
defendants,  according  to  the  terms 
of  the  policy  and  the  law  in  that 
behalf,  are  not  liable  upon  said  policy. 


The  plaintiff  replied  that  the  in- 
surance was  effected  through  one  M., 
having  authority,  &c.,  (as  in  the 
former  plea)  : that  M.  personally  in- 
spected the  property  and  was  aware 
of  its  value,  and  before  and  after 
such  inspection  solicited  the  plaintiff 
to  insure  it  to  the  amount  mentioned 
in  the  policy  ; and  that  there  was  no 
fraudulent  misrepresentation  on  the 
plaintiff’s  part  as  to  the  value  of  said 
property. 

Defendants  rejoined  that  the  ap- 
plication was  handed  by  the  plaintiff 
to  M . to  be  forwarded  by  him  to  the 
defendant’s  head  office  to  be  approved, 
&c.,  (as  in  the  former  replication), 
and  the  plaintiff  well  knew  that  on 
the  representations  in  said  applica- 
tion the  proper  officer  would  decide 
to  accept  or  reject  the  application, 
and  the  defendants  believing  such 
representations  accepted  the  risk.- 

Per  Hagarty,  C.  J. — The  rejoinder 
was  clearly  good. 

Per  G Wynne,  J. — The  tenth  plea 
was  in  substance  a plea  of  fraudulent 
misrepresentation,  and  the  replication 
must  be  considered  as  setting  up 
matter  of  evidence  from  which  the 
denial  of  fraud  was  stated  as  an  in- 
ference, but  which  did  not  displace 
the  charge  of  fraud,  and  it  was 
therefore  bad. — Shannon  v.  Hast- 
ings Mutual  Fire  Ins  Co.,  471. 

4.  Marine  policy — Loss — Cancel- 
lation after- — Ignorance  of  the  lossI\ 
— Where  to  an  action  on  a policy  of 
insurance  on  plaintiff’s  vessel,  the 
defendants  pleaded  that  before  the 
loss  the  parties  cancelled  the  policy, 
while  the  evidence  shewed  that  the 
cancellation  took  place  after  the  loss. 

Held,  that  the  plea  was  disproved, 
and  that  the  plaintiff  was  entitled  to 
recover. 

Per  Hagarty,  C.  J. — rKnowledge 
on  the  part  of  defendants,  and  ignor- 
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ance  in  the  plaintiff,  of  the  loss 
having  occurred  at  the  time  of  such 
cancellation  would  render  it  inopera- 
tive ; and  even  if  the  defendants 
were  equally  ignorant  with  the  plain- 
tiff, the  cancellation  would  still  be 
void  as  made  under  a common  mis- 
take of  fact. — Brovm  v.  British 
America  Assurance  Co.,  514. 


JUDGE. 

Order  for  tidal  by  without  jury — 
Jurisdiction  of  Clerk  of  the  Crown  in 
Chambers .] — See  Jury. 


JUDGES. 

Appointment  of  54 5. 

JUDGMENT. 

Attorney  issuing  execution  after 
pay 7i  lent  of — Liability — Trespass.  ] — 
.See  Attorney. 

Action  on — Plea  to.] — See  Foreign 
Judgment. 

See  Estoppel,  1. 


JURISDICTION. 

Clerk  of  the  Crown  in  Chambers — 
Order  for  trial  by  Judge  without 
jury.] — See  Jury. 


JURY. 

Order  for  trial  by  Judge  without 
jury  — Jurisdiction  cf  clerk  of  the 
Crown  in  Chambers — A.  J.  Act , 1873.] 
- — In  an  action  for  breach  of  war- 
ranty, and  for  false  representation,  on 
the  sale  of  a steam  vessel,  as  to  her 
power  and  speed,  the  Clerk  of  the 
Crown  in  Chambers,  acting  under 
sec.  1 8 of  the  Administration  of  Jus- 
79 — VOL.  XX V C.P. 


tice  Act,  1873,  directed  the  case  to 
be  tried  by  a Judge  without  a jury. 
On  motion  in  term  to  set  aside  such 
order : Held,  that  the  Clerk  had 
power  to  make  it,  and  that  the  Court 
would  not  interfere  with  the  exercise 
of  his  discretion. — Bennett  v.  Tregent, 
443. 

Disagreement,  of — Motion  for  non 
suit — 34  Vic.  ch.  12,  sec.  10,  0. — 
Construction  qf.]—~See  Nonsuit. 


JUSTICES  OF  THE  PEACE. 
See  Magistrates. 


LAND. 

Description  o/!l — See  Deed. 

Sale  for  taxes — Validity  of — See 
Assessment  and  Taxes. 

See  Estoppel. 


LANDLORD  AND  TENANT. 

1 . Lease — Eviction — Non-payment 
of  rent  — Pleading.] — Declaration  : 
that  defendant,  by  deed,  demised  cer- 
tain land  to  the  plaintiff  for  five 
years,  at  the  rent  thereby  reserved, 
and  subject  to  the  covenants  and 
conditions  therein  contained ; and 
thereby  defendant  covenanted  that 
the  plaintiff, paying  the  quarterly  rent 
thereby  reserved,  and  performing  his 
covenants  therein  contained,  should 
quietly  hold  and  enjoy  the  premises, 
&c.,  for  the  said  term  ; and  all  con- 
ditions were  fulfilled,  &c.,  yet  during 
the  said  term  defendant  entered  and 
evicted  the  plaintiff. 

Plea : that  the  plaintiff  did  not 
pay  the  rent  by  said  lease  reserved, 
or  perform  the  covenants  therein 
contained,  whereby  defendant  became 
entitled  to  enter  upon  the  demised 
premises. 
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Held , plea  bad,  for  no  proviso  for 
re-entry  was  shewn,  and  it  in  no  way 
justified  the  eviction,  but  merely 
stated  matters  quite  consistent  with 
the  right  to  sue. — Purser  v.  Brad- 
burn,  108. 

2.  Lease  — Forfeiture  — Issue  of 
attachment  in  insolvency — Digging 
beyond  prescribed  depth.] — It  was 
provided  by  a lease  that  in  case  the 
term  shquld  at  any  time  be  seized  or 
taken  in  execution  or  in  attachment 
by  any  creditor  of  the  lessee,  or  if 
the  lessee,  becoming  bankrupt  or  in- 
solvent, should  take  the  benefit  of 
any  Act  that  might  be  in  force  for 
bankrupt  or  insolvent  debtors,  the 
term  should  immediately  become  for- 
feited and  void.  Proceedingshaving 
been  taken  in  compulsory  liquidation 
under  the  Insolvent  Act  of  1869,  and 
an  attachment  placed  in  the  plain- 
tiff’s hands : Held , that  the  lease 
was  forfeited,  and  that  the  clause  was 
not  limited  to  an  attachment  issued 
under  the  Absconding  Debtor’s  Act. 

Semble,  that  it  was  no  waiver  of 
the  breach  of  a covenant  not  to  dig 
beyond  a prescribed  depth,  that  the 
landlord,  though  aware  of  such 
breach,  and  threatening  to  take  pro- 
ceedings in  consequence,  did  not  take 
any  steps  at  the  time,  but  allowed 
the  tenant  to  remain  in  possession 
until  his  subsequent  insolvency. — 
Kerr,  Assignee,  v.  Hastings,  429. 

3.  Lease — Covenants  to  pay  rent 
and  repair — Easements — Eviction — 
Equitable  defence.] — To  an  action  for 
the  breach  of  covenants  contained 
in  a lease,  in  the  non-payment  of 
rent,  and  leaving  the  premises  in  an 
improper  state  of  repair,  the  defend- 
ant pleaded,  on  equitable  grounds, 
setting  out  the  demise,  whereby  the 
plaintiff  demised  to  the  defendant 


certain  land  and  premises  on  which  a 
mill  was  erected,  “together  with  the 
water-wheel  in  said  building  and  the 
right  to  draw  water  from  the  mill- 
pond adjoining  the  above  described 
premises  for  driving  the  said  water- 
wheel and  machinery  driven  there- 
by,” &c.  The  plea  then  averred  that 
one  D.  claiming  by  title  paramount, 
having  proved  such  title  by  an  action 
brought  therefor,  hindered  and  pre- 
vented defendant  from  using  the  said 
water  so  demised,  whereby  the  de- 
mised premises  were  rendered  useless 
and  of  no  value  to  defendant,  who 
delivered  up  possession  to  the  plaintiff 
of  the  said  premises  and  water  rights 
in  a perfect  state  of  repair,  and  de- 
fendant had  not  used  said  premises 
during  any  portion  of  the  time  during 
which  the  rent  sued  for  accrued  due, 
and  delivered  them  up  as  aforesaid 
before  said  time  commenced.  The 
plea  then  prayed  that  the  action 
might  be  restrained,  and  the  plaintiff 
ordered  to  pay  the  costs  thereof,  and 
that  the  demise  should  be  delivered 
up  to  be  cancelled. 

Held,  plea  bad,  as  a legal  defence, 
because  the  right  to  use  the  water 
was  no  part  of  the  demised  premises, 
but  merely  an  easement  thereof ; and 
even  if  it  were,  an  eviction  in  respect 
of  it  would  not  authorize  the  tenant 
to  abandon  the  residue  of*the  pre- 
mises ; and  as  an  equitable  plea,  be- 
cause no  case  was  shewn  for  a total 
abandonment  of  the  contract,  for 
defendant  having  paid  rent  for  some 
years  could  not  replace  matters  as 
before  the  lease,  and  he  had  a remedy 
by  action  on  the  plaintiff’s  implied 
covenant  to  supply  the  water-power.. 
— Coleman  v.  Reddick,  579. 


LEASE. 

See  Landlord  and  Tenant. 
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LETTERS  PATENT. 

Subsequent  renewal  of  timber  license 
— Endorsement  of  Commissioner  of 
Crown  Lands  on  patent — Effect  of] 
— See  Timber  License. 


LEVEL  CROSSINGS, 

Railway  approaching — Neglect  to 
give  signals  — Liability — Misdirec- 
tion.']— See  Railways,  2. 


LIBEL. 

See  Defamation. 


LICENSE. 

See  Timber  License. 


LIEN. 

For  Improvements  — Belief  of 
Ownership — 36  Vic.  ch.  22,0.] — Eject- 
ment— Right  of  defendant  to  deny  title 
and  set  up  lien.] — Where  a person 
purchased  land  knowing  that  his  ven- 
dor was  a married  woman,  and  his 
assignees  put  up  a house  thereon  after 
being  warned  by  her  and  forbidden  to 
do  so,  of  which  the  defendant  was 
aware. 

Held,  in  ejectment  by  the  vendee 
* of  the  husband,  that  the  defendant, 
who  claimed  under  the  assignees, 
could  claim  no  lien  for  such  improve- 
ments under  36  Vic.  ch.  22,  0. 

Semble , that  the  belief  required  by 
the  statute,  must  be  a reasonable 
belief. 

Qucere,  as  to  how  the  right  to  such 
lien  is  to  be  tried,  and  whether  a de- 
fendant in  ejectment  can  first  deny 
the  plaintiff’s  title  and  then  claim  a 
lien  under  the  statute. — Smith  v. 
Gibson,  248. 


LIMITATION  OF  ACTION. 
See  Pleading. 


LIMITATIONS,  STATUTE  OF 

To  bar  a plaintiff  in  ejectment  un- 
der the  Statute  of  Limitations,  he 
must  not  only  have  been  out  of  poss- 
ession for  twenty  years,  but  there 
must  have  been  actual  possession  by 
another. — Lloyd  v.  Henderson,  243. 

See  Deed,  3 — Possession. 


LINE  FENCES. 

Trespass — 37  Vic.  ch.  25.] — In  an 
action  of  trespass  for  pulling  down  a 
line  fence  between  plaintiff’s  and  de- 
fendant’s adjoining  premises  in  the 
City  of  Toronto,  it  appeared  that  the 
fence  had  been  erected  by  defendant 
and  was  on  his  own  land.  The  plain- 
tiff had  got  the  City  Commissioner  to 
value  the  fence,  treating  it  as  a line 
fence,  but  no  by-law  was  proved ; the 
proceeding  was  wholly  ex  parte,  and 
the  award  was  uncertain.  Held,  that 
this  clearly  could  give  no  right. 

Qucere , whether  an  action  could 
have  been  sustained  under  C.  S.  U. 
C.  ch.  57,  sec.  3,  if  it  had  not  been 
repealed  by  the  37  Vic.  ch.  25,  0. — 
Bragg  v.  Rogers,  156. 


LOSS. 

Cancellation  of  policy  of  insurance 
after  — Ignorance  of] — See  Insur- 
ance, 4. 

Of  mortgage — Plea  of.]— See  Mort- 
gage, 


LUNATIC. 

Escaped — Warrant  to  arrest.] — See 
Malicious  Prosecution. 
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MAGISTRATES. 

Practice  before  Magistrates — Sum- 
mons issued  by  one — 'Hearing  before 
<three— Conviction  by  one  against  the 
opinion  of  the  others — Master  and 
Servants’  Act,  C.  S.  U.  C.  ch.  75.]— 
S.  a Justice  of  the  Peace,  upon  an 
information  laid  before  him,  issued  a 
summons  for  non-payment  of  wages 
under  C.  S.  U.  C.,  ch.  75,  sec.  12, 
returnable  before  himself  or  such 
other  Justices  as  might  then  be  pre- 
sent. On  the  return  two  other  Jus- 
tices were  present,  who,  without  any 
objection  from  S.,  heard  the  complaint 
with  him.  At  the  conclusion  of  the 
case,  these  two  thought  the  complaint 
should  be  dismissed,  while  S.  was  in 
favour  of  the  claimant  and  against 
the  protest  of  the  other  two.  S.  made 
an  order  requiring  the  defendants  to 
pay  the  claim  and  costs,  and  in  default 
that  a distress  should  issue  ; the  two 
other  Justices  made  an  order  dismis- 
sing the  complaint.  Subsequently  a 
formal  conviction  was  drawn  up,  and 
signed  and  sealed  by  S.,  the  whole 
proceedings  being  set  out  before  him 
alone,  and  afterwards  a distress  war- 
rant was  issued  by  him.  The  min- 
utes of  the  evidence  taken  down  by 
the  magistrate’s  clerk,  were  headed 
as  in  a cause  before  the  three  Jus- 
tices. 

Held,  that  the  conviction  was  clearly 
bad,  and  must  be  quashed,  S.,  having 
no  exclusive  right  to  deal  with  the 
nase  merely  because  he  had  issued  the 
summons. — Reginax.  Milne  et  al.,  94. 

2.  Justice  of  the  Peace— Neglect  to 
return  convictions — Several  penalties.  ] 

• — Held,  that  the  neglect  of  a justice 
of  the  peace  .to  return  convictions 
made  by  him  as  prescribed,  renders 
him  liable  under  32  & 33  Yic.  ch.  31 
D.,  as  well  as  under  the  0.  S.  IT.  C. 
ch.  24,  to  a separate  penalty  for  each 


conviction  not  returned,  and  not 
merely  to  one  penalty  for  not  making 
a general  return  of  such  convictions. 

The  various  statutes  on  the  subject 
reviewed. — Darragli  qui  tamx.  Pater- 
son, 529. 


MALICIOUS  PROSECUTION. 

Escaped  lunatic — Warrant  to  ar- 
rest— Trespass — 36  Vic.  ch.  31,  sec. 
22,  0.— Construction  o/*.]— Defendant, 
within  one  month  after  the  plaintiff’s 
escape  from  a lunatic  asylum  where  he 
had  been  confined  as  a lunatic,  with 
full  knowledge  of  the  plaintiff  having 
recovered  his  sanity,  and  really  believ- 
ing him  to  be  sane,  falsely  represen- 
ted to  the  medical  superintendent  of 
the  asylum,  that  the  plaintiff  was 
still  insane,  and  had  threatened  to 
take  one  M.’s  life,  which  was  thereby 
in  danger,  and  that  the  plaintiff’s 
brothers  had  requested  the  defendant 
to  procure  his  recapture ; and  the 
defendant  thereupon  obtained  from 
the  medical  superintendent  a warant 
for  his  arrest,  which  he  handed  to  a 
constable,  and  the  plaintiff*  was  ar- 
rested and  reconveyed  to  the  asylum, 
but  after  a medical  examination  the 
next  day  was  discharged. 

Held,  that  the  plaintiff  could  re- 
cover in  case  for  the  malicious  arrest, 
the  jury  having  found  that  the  de- 
fendant acted  maliciously  and  with- 
out reasonable  or  probable  cause  ; but 
that  trespass  would  not  lie,  for  the 
warrant  having  been  bond  fide  issued 
by  the  medical  superintendent,  and 
being  valid  on  the  face  of  it  and  au- 
thorized by  the  statute  36  Vic.  ch. 
31,  sec.  22,  O.,  the  defendant  was 
protected  by  it. 

In  this  case  the  jury  found  that 
the  defendant  acted  maliciously  and 
without  any  reasonable  or  probable 
cause,  but  they  gave  a verdict  only 
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for  one  shilling.  A new  trial  was 
granted  for  smallness  of  damages. 
Hagarty,  C.  J. , dissenting.  — Dobbyn 
v.  Decow,  18. 

MANDAMUS. 

Compensation  for  land — Appoint- 
ment of  arbitrator. See  Railways,  4. 

See  Ways,  5. 

MARINE  INSURANCE, 

See  Insurance,  4. 


MARRIED  WOMAN. 

1.  Action  against—  Pleading .] — 

In  an  action  against  a married  woman 
on  a promissory  note  it  is  sufficient 
to  plead  merely  that  the  note  was 
made  before  the  passing  of  36  Yic. 
ch.  16,  O.,  and  that  she  was  then 
married,  without  regarding  the  fact 
of  her  having  separate  estate  and  hav- 
ing contracted  the  debt  on  the  faith 
of  it ; but  such  matters  are  the  sub- 
ject of  a replication. — Field  v.  Mc- 
Arthur, 167. 

2.  Trover — Devise  of  personal  pro- 
perty .] — In  an  action  of  trover  against 
defendant  for  the  conversion  of  cer- 
tain personal  property  bequeathed  by 
testatrix,  a married  woman,  to  the 
plaintiff,  in  trust  for  her  children,  and 
appointing  him  executor,  the  defen- 
dant claimed  the  property  by  gift  in- 
ter vivos  from  testatrix,  and  on  such 
gift  being  disproved,  he,  amongst 
other  objections,  urged  that  the  will 
was  invalid  on  the  ground  of  the  ab- 
sence of  the  husband’s  consent.  The 
testatrix,  who  was  living  apart  from 
her  husband,  died  in  possessionof  the 
property  ; there  was  no  plea  on  the 
record  denying  the  plaintiff’s  status 


as  executor  ; the  husband  had  never 
interposed,  nor  did  defendant  defend, 
under  the  husband’s  right. 

Held,  under  these  circumstances, 
that  it  was  not  open  to  the  defendant 
to  raise  the  objection. — Adams  v. 
Corcoran,  524. 

See  Defamation. 


MASTER  AND  SERVANT. 

Act  respecting — Conviction  under. ~\ 
See  Magistrates,  1. 

Contract  not  to  be  performed  within 
year — Right  to  terminate. ] — See  Con- 
tract, 7. 


MEMORANDA. 
48,  197,  274,  544. 


MESSAGE. 

Telegraph — Forgery. ] — See  Crim- 
inal Law,  2. 


MILL  OWNER. 

Action  for  diverting  water. ~\ — See 
Estoppel,  2. 


MISDIRECTION. 
'■  See  Railways,  2. 


MISREPRESENTATION. 
See  Insurance. 


MISTAKE. 

Of  fact — Insurance  money  paid 
under — Right  to  recover  back.~\Siee 
Insurance,  1. 
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Insurance  cancelled  under  mistake 
of  fact.] — See  Insurance,  4. 

See  Bond. 


MODEL  SCHOOLS. 
See  Schools. 


MORTGAGE. 

Action  on  mortgage — Plea  of  loss 
of  mortgage.] — Action  by  the  plain- 
tiff, administrator  of  M.,  against 
defendant  on  his  covenant  in  a re- 
gistered mortgage  to  pay  M.  the 
amount  due  thereon.  Plea,  on  equit- 
able grounds,  in  substance,  that  the 
plaintiff  told  defendant  before  the 
instalment  sued  for  fell  due,  that  he 
could  not  find  the  mortgage,  and  de- 
fendant then  informed  him  that  he 
would  be  prepared  to  pay  when  it 
fell  due : that  when  he  received 
notice  of  this  action  he  notified  the 
plaintiff’s  attorneys  that  he  was  pre- 
pared to  pay  on  production  of  the 
duplicate  copy  of  the  mortgage,  which 
was  held  by  M.,  or  on  proof  of  the 
loss ; and  that  he  was  and  is  so  pre- 
pared ; but  plaintiff  refused  to  shew 
said  copy  or  furnish  any  proof  of  the 
loss.  The  plea  also  averred  that 
testator  had  made  a will,  and  ap- 
pointed certain  persons  executors, 
who  had  possession  of  the  will ; and 
defendant  submitted  that  he  was  en- 
titled to  such  duplicate  or  proof  of 
loss,  and  alleged  that  he  was  prepared 
to  pay  or  deposit  the  money  as  the 
Court  should  direct,  to  be  paid  over  to 
plaintiff  on  such  production  or  proof. 

Held,  plea  bad,  for  it  must  be 
assumed  that  the  mortgage  was  re- 
corded at  length ; no  assignment, 
either  directly  or  by  deposit  was 
averred ; and  under  the  Registry  Act 
defendant  would  be  fully  protected 


on  payment  of  the  mortgage  and  re- 
cording the  discharge ; and  the  alleged 
will  was  not  said  to  be  valid  or 
existing. — Macauley  v.  Boyle , 239. 

See  Chattel  Mortgage. 


MORTGAGEE. 

Chattel — Goods  in  possession  of — 
Writ  of  attachment — Exemption  from 
seizure.] — See  Chattel  Mortgage. 


MUNICIPAL  CORPORATIONS. 

Townships — Power  to  offer  re- 
wards for  the  apprehension  of  felons.] 
— Held  by  C Wynne,  J.,  and  affirmed 
by  the  full  Court,  that  township 
municipalities  have  no  power  to  ex- 
pend any  portion  of  their  funds  in 
payment  of  rewards  for  the  appre- 
hension of  felons. 

Where,  therefore,  a township  cor- 
poration offered,  and  promised  to  pay 
a reward  of  $500  for  the  arrest  and 
conviction  of  the  persons  guilty  of  a 
murder,  it  was  held  that  such  pro- 
mise was  not  binding  upon  them. 
— Cornwall  v.  Corporation  of  West 
His s our i,  9. 

See  Line  Fences — Ways. 


MUTUAL  INSURANCE. 
' See  Insurance. 


NEGLIGENCE. 

See  Railways,  1,  2. — Ways,  1,  4. 


NEW  TRIAL. 

Smallness  of  damages.] — See  Mali- 
cious Prosecution. 

See  Insurance,  1. 
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NONSUIT. 

Disagreement  of  jury — Motion  for 
nonsuit — 34  Vic.  ch.  12,  sec.  10,  0 — 
Construction  of. ] — At  the  trial  of  a 
case,  the  jury  were  directed  to  find 
for  plaintiffs  or  defendants,  according 
to  their  view  of  ceitain  facts  on 
which  the  evidence  was  contradic- 
tory, reserving  leave  to  move  to 
enter  a verdict  for  defendants  or 
nonsuit,  in  case  they  should  find  for 
the  plaintiff,  hut  they  could  not 
agree  and  were  discharged. 

Held,  that  the  Court  could  not 
direct  a nonsuit  under  34  Yic.  ch.  12 
sec.  10,  O.,  for  that  can  be  done  only 
when  in  their  opinion  the  Judge 
should  have  nonsuited  at  the  trial. 
— Fearer  v.  Montreal  Telegraph  Co., 
161. 

Contributory  negligence .]  — See 

Railways,  1. 


NOTARY  PUBLIC. 

In  the  Province  of  Quebec — Affida- 
vit before  on  renewing  chattel  mortgage 
— Sufficiency. ] — See  ' Chattel  Mort- 
gage, 1. 


NOTICE. 

Peremptory,  before  proceeding  with 
arbitration  ex  parte.' | — See  Arbitra- 
tion, 1. 

Of  Assessment.'] — See  Assessment 
and  Taxes. 


NOTICE  OF  ACTION. 
See  Pleading. 


NOTICE  OF  TITLE. 
See  Ejectment. 


OYERYALUATION. 
See  Insurance,  2,  3. 


OWNER. 

Meaning  of] — See  Assessment  and 
Taxes,  1. 


OWNERSHIP. 

Belief  of — Lien  for  Impovements.] — 
See  Lien. 


PATENTEE. 

Identity  of — Possession  as  against 
— C.  S.  U.  C.  ch.  88,  sec.  3.j — See 
Possession. 

See  Timber  License. 


PAROL  EYIDENCE. 

When  admissible.]-See  Bond-Con- 
tract, 2,  3. — Deed,  1. 


PARTNERSHIP. 
^Insolvency,  2. 


PERSONAL  PROPERTY. 

Devise  by  married  woman.] — See 

Married  Woman,  2. 


PLANS. 

Fee  for  Exhibiting.] — See  Regis- 
trars. 


PLEADING. 

Action  by  administratrix  under  C. 
S.  C.,  ch.  78,  35  Vic.,  ch.  80,  0.— 
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Notice  of  action — Limitation  of  ac- 
tion.] — Action  by  an  administratrix 
against  tlie  defendants  for  an  alleged 
breach  of  their  statutory  powers  in 
digging  and  opening  a drain  in  one  of 
the  highways  of  the  city  of  Ottawa, 
and  Reaving  it  at  night  uncovered,  with- 
out any  fencing,  guard,  or  light, 
whereby  the  deceased,  passing  along 
the  street  at  night,  was  injured,  and 
in  consequence  di?d.  The  defendants 
pleaded  the  general  issue  by  statute, 
35  Vic.,  ch.  80,  sec.  28.,  O.,  their  Act 
of  incorporation,  which  gave  them 
the  same  protection  as  Justices  of 
the  Peace.  Held,  that  they  were 
entitled  so  to  plead,  for  the  act  com- 
plained of  was  something  done  by 
them,  i.e.,  digging  the  drain  without 
protecting  it  properly,  not  for  a mere 
omission. 

A plea  of  the  general  issue  by 
statute,  where  no  statute  is  appli- 
cable, is  not  demurrable  ; but  the 
reference  to  the  statute  may  be 
struck  out  on  motion. 

Held,  also,  that  the  administratrix 
was  limited  to  six  months  from  the 
cause  of  action  accruing  within  which 
to  sue,  that  being  the  period  limited 
by  the  defendants’  charter,  35  Vic., 
ch.  80,  sec.  28,  O.,  for  although  under 
C.  S.  C.,  ch.  78,  sec.  4,  the  adminis- 
tratrix is  allowed  twelve  months 
after  the  death  of  the  deceased  to 
bring  her  action,  this  does  not  apply 
where  there  is  a special  provision,  as 
here,  for  a more  limited  period. 

- — Cairns  v.  Water  Commissioners  of 
Ottawa , 551. 

Misconduct  of  arbitrator.  ] — See 

Arbitration,  1. 

Plea  of  set-off- — Form  o/\] — See 
Corporations. 

See  Contract,  3,6,8 — Estoppel,!, 
2.— Executors  and  Administrators 

E OREIGN  J UDGMENT INSOLVENCY, 

1 — Insurance,  2,  3,  4 — Landlord 


and  Tenant,  1,  3 — Married  Wo- 
man, 1,  2 — Mortgage — Seduction 
—Timber  License — Ways,  1,  2. 


POSSESSION. 

Ejectment — Identity  of  Patentee — 
Possession  as  against  the  Patentee — 
C.  S.  U.  C.  ch.  88,  sec.  3.] — In  eject- 
ment for  land  in  the  township  of 
Mono,  the  plaintiff  claimed  under  a 
deed  from  M.,  the  patentee  of  the 
crown;  and  defendant  by  adverse 
possession.  M.  had  conveyed  to  the 
plaintiff  in  1873,  being  then  84  years 
old.  It  appeared  that  in  January, 
1835,  one  H.,  describing  himself  as 
attorney  to  M.,  and  asserting  him- 
self to  be  fully  empowered  by  M.  to 
locate  and  settle  100  acres  to  which 
M.  was  entitled  for  militia  services, 
petitioned  that  the  location  might  be 
made  in  the  township  of  Mono  or 
Caledon.  In  March,  1835,  a loca- 
tion ticket  was  issued  in  the  name  of 
M.,  for  the  land  in  question,  but 
stating  that  no  patent  should  issue 
until  a resident  settler  had  been  es- 
tablished on  the  lot,  who  should  oc- 
cupy and  improve  the  same  within 
six  months  from  the  date  of  the 
ticket;  and  in  December,  1835,  a 
patent  issued  to  M.  M , who  was 
examined  as  a witness,  swore  that 
he  never  knew  H.  or  gave  him  any 
authority,  and  that  he  knew  nothing 
of  the  lot,  until  the  plaintiff  applied 
to  him  for  a conveyance. 

Held,  that  there  was  evidence  for  the 
jury  that  M.,  by  himself  or  his  agents 
had  entered  upon  the  land  after  the 
issuing  of  the  patent,  or  was  aware 
that  it  had  been  so  entered  upon, 
and  that  evidence  should  have  been 
received  of  the  acts  and  statements 
of  H.  relative  to  clearing  the  land, 
so  as  to  enable  the  statute  of  limita- 
tions to  run  ; and  as  this  • evidence 
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was  withdrawn  from  the  jury,  and 
the  only  question  submitted  was,  as 
to  the  identity  of  the  patentee  with 
the  plaintiff’s  grantor,  a new  trial  was 
therefore  granted.  On  appeal  the 
judgment  was  upheld. — Armstrong 
v.  Stewart,  198. 

See  Deed.  2,  3. 


PRESUMPTION. 
Of  deed .] — See  Deed  2. 


PROCESS. 

Defects,  in — Sheriff's  sale.'] — See 

Estoppel,  1. 


PROMISSORY  NOTE. 

Given  to  'prevent  prosecution  — 
Validity  of] — See  Insurance,  1. 

By  married  woman — Plea  of  cov- 
erture — Replication  as  to  having 
separate  estate.]  — See  Married 
Woman,  1. 

See  Bills  of  Exchange  and  Pro- 
missory Notes. 


PROSECUTION. 

Note  given  to  prevent — Validity  of] 
— See  Insurance,  1. 

See  Malicious  Arrest. 

PUBLIC  SCHOOLS, 

See  Schools. 


RAILWAYS. 

1.  R.  W.  Co. — Accident — Contri- 
butory negligence  — Evidence .] — The 
defendants,  under  the  authority  of 
12  Yic.  ch.  196,  and  16  Yic.  ch.  51, 
had  constructed  a wharf  at  Colling- 
wood,  and  laid  three  tracks  thereon 
80 — VOL.  XXV  C.P. 


for  the  purposes  of  their  business. 
The  wharf  was  much  frequented  and 
the  only  means  of  access  to  vessels 
lying  at  it.  The  tracks  were  so  close 
together  that  it  was  difficult  to  dis- 
tinguish between  the  tracks  and  the 
spaces  between  them.  No  portion 
of  the  wharf  was  fenced  off  for  foot 
passengers,  nor  was  there  any  railing 
to  prevent  them  from  falling  into  the 
water,  and  they  had  either  to  walk 
upon  the  tracks  or  the  spaces  between 
them.  A woman  carrying  the  din- 
ner of  her  husband,  who  was  work- 
ing at  a,  vessel,  was  walking  down 
the  wharf  on  the  outside  of  the 
western  track,  and  on  meeting  some 
men  coming  up,  she,  apparently  to 
avoid  them,  stepped  across  on  to  the 
centre  track,  not  observing  a gravel 
train  backing  down  along  it.  Just 
as  the  train  was  upon  her,  one  of 
these  men  observing  her  danger, 
jumped  on  to  the  track  and  pushed 
her  off,  but  for  some  reason  hesitat- 
ing for  a moment  was  himself  struck 
by  the  train  and  killed.  It  appeared 
that  there  was  no  look-out  man  on 
the  last  car ; and  the  evidence  was 
contradictory  as  to  whether  defend- 
ants were  going  more  than  six  miles 
an  hour,  and  whether  the  whistle  was 
sounded  or  the  bell  rung.  In  an 
action  by  the  administratrix  of  the 
deceased  the  jury  found  that  defend- 
ants were  guilty  of  negligence,  and 
that  neither  the  woman  nor  the 
deceased  was  guilty  of  contributory 
negligence,  and  that  she  would  have 
been  killed  had  not  deceased  pushed 
her  off,  which  was  the  only  means  of 
saving  her. 

Held,  in  the  Common  Pleas,  that 
the  administratrix  could  not  recover, 
for  the  deceased  was  guilty  of  con- 
tributory negligence,  his  own  direct 
and  wilful  act,  however  praiseworthy, 
being  the  cause  of  the  accident. 

Per  Hagarty,  C.  J. — Semble,  that 
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the  woman  was  also  guilty  of  con- 
tributory negligence,  and  could  not 
have  recovered. 

Per  Gwynne,  J. — Without  decid- 
ing as  to  her  right,  the  defendants 
were  bound  to  exercise  a much 
greater  degree  of  caution  in  running 
their  trains  in  such  a place  than  on 
their  ordinary  line  of  railway. 

A nonsuit  was  therefore  ordered. 

On  appeal  the  Court  being  equally 
divided  the  judgment  of  the  Court 
below  was  affirmed,  with  costs. 

Per  Draper,  C.  J.,  of  Appeal. — 
The  deceased  was  guilty  of  contri- 
butory negligence  ; and  Semble,  that 
there  was  also  contributory  negli- 
gence on  the  woman’s  part,  and  no 
evidence  of  negligence  on  defendants’ 
part. 

Per  Strong,  J. — 1.  The  defend- 
ants were  guilty  of  negligence  as 
regarded  the  woman,  but  such  negli- 
gence was  too  indirectly  the  cause  of 
the  injury  to  deceased.  2.  The 
woman  cojild  not  have  recovered,  if 
injured,  by  reason  of  her  contributory 
negligence,  and,  if  so,  neither  could 
the  deceased. 

Per  Burton  and  Patterson,  JJ. 
— There  was  clearly  negligence  on 
defendants’  part,  in  going  at  exces- 
sive speed,  and  in  omitting  to  have  a 
look-out  man  in  the  rear  car,  contrary 
to  the  requirements  of  C.  S.  C.,  ch 
66,  secs.  144,  145.  The  jury  were 
warranted  in  finding  that  there  was 
no  contributory  negligence  on  the 
part  of  the  woman,  and  in  finding 
also  that  there  was  none  on  the  part 
of  the  deceased,  for  his  act  was  one 
which  a man  of  ordinary  care  and 
prudence  might  have  done  under  the 
circumstances. — Anderson  v.  North- 
ern R.  W.  Co.,  301. 

2.  R.  W.  Co. — Approaching  high- 
way crossing — Neglect  to  give  signals 
- — Liability  — Misdirection . J — Per- 


sons approaching  and  passing  over 
level  railway  crossings  are  bound  to 
exercise  their  ordinary  powers  of  ob- 
servation, and  the  omission  to  ring 
the  bell  or  sound  the  whistle,  as  di- 
rected by  the  statute,  in  no  way  re- 
leases them  from  the  exercise  of  such 
care. 

In  this  case  there  was  evidence 
that  the  morning,  when  the  accident 
happened,  was  rather  wild  and  blus- 
tering, with  snow  blowing  in  the 
plaintiff’s  face.  The  plaintiff  swore 
that  he  approached  the  crossing  on  a 
walk,  and  looked  both  ways  along 
the  track,  but  saw  nothing  until  the 
engine  was  close  upon  him.  He  then 
whipped  up  his  horse,  but  the  engine 
struck  the  sleigh,  and  killed  one  of 
the  horses.  Defendants’  witnesses, 
on  the  other  hand,  said  that  plaintiff 
could  not  have  failed  to  have  seen  the 
train  approaching  had  he  looked.  It 
was  clear  that  the  bell  was  not  rung 
as  directed  nor  the  whistle  sounded. 
The  jury  were  told  that  they  must 
be  satisfied  that  the  plaintiff  in  cross- 
ing took  all  the  precautions  which  a 
prudent  man  would  have  taken ; and 
that  if  he  did,  taking  into  consider- 
ation the  weather,  the  manner  of  ap- 
proaching the  crossing,  &c.,  and  not- 
withstanding this  the  accident  hap- 
pened, and  the  defendants’  servant 
did  not  ring  the  bell  at  all,  or  did  not 
ring  it  so  that  the  plaintiff  could  hear 
it,  or  until  the  crossing  was  passed, 
the  plaintiff  was  entitled  to  recover. 

Held  a proper  direction,  and  a 
verdict  for  the  plaintiff  was  upheld. 

The  views  expressed  in  Johnston 
v.  Northern  R.  W.  Co.,  34  U.  C.  It. 
432,  considered  and  affirmed. — Miller 
v.  Grand  Trunk  R.  W.  Co.,  389. 

3.  Carriers  — Connecting  lines — 
Loss  by  fire  — Liability .]  — The 
plaintiffs  bought  24  bales  of  cotton 
in  Cincinnati,  through  their  agent, 
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B.,  who  delivered  it  there  to 
the  C.,  H.,  & D.  B.  W.  Co.  The 
bill  of  lading  contained  a heading, 
“ Contract  for  through  rate.”  Under 
the  general  heading  of  C.,  H.,  & D. 
By.  it  stated  that  the  cotton  was 
forwarded  by  B.,  and  that  the  ship- 
ping marks  were  “ G.  & M. — for 
Gordon  & McKay  & Co.,  Thorold, 
Ont.,  via  Detroit  and  G.  W.  B.,”  and 
in  the  margin  was  added  the  words  : 
“ Through  at  40  cts.  per  100  lbs., 
@ — p.  barrel.  To  Detroit,  via 
.”  The  conditions  endorsed  ex- 
cepted that  railroad  and  the  boats 
and  railroads  with  which  it  connects 
rom  loss  by  fire.  The  evidence, 
however,  shewed  that  the  freight 
payable  under  the  bill  of  lading  was 
not  in  fact  a through  freight  to 
Thorold,  but  only  extended  to 
Detroit,  there  being  a special  con- 
tract between  the  plaintiffs  and  the 
defendants  as  to  the  freight  from 
Detroit  to  Thorold,  under  which  the 
goods  were  carried,  and  which  con- 
tained no  exemption  from  fire.  It 
appeared  also  from  certain  letters 
written  by  the  defendants  after  the 
loss  that  they  did  not  consider  them- 
selves exempt  under  the  original 
•contract.  The  goods  having  been 
destroyed  by  fire  while  in  transit  on 
the  defendants’  line  to  Thorold. 

Held,  that  the  defendants  were 
liable  to  the  plaintiffs,  for  the  con- 
tract with  the  C-,  H.,  &,  D.  B.  W. 
Co.  did  not  extend  to  them,  but  pro- 
tected only  the  companies  carrying 
as  far  as  Detroit. — Gordon  et  al.  v. 
Great  Western  R.  W.  Co .,  448. 

4.  R.  W.  Co. — Compensation  for 
land — Mandamus  to  appoint  arbi- 
trator,.] — Where  on  an  application 
for  a mandamus  to  a railway  com- 
pany to  appoint  an  arbitrator  to 
determine  the  compensation  to  be 
paid  for  land  taken,  it  appeared  that 


the  company  disputed  the  applicant’s 
title,  and  claimed  title  in  themselves, 
the  application  was  refused,  and  the 
applicant  left  to  his  action  to  try  the 
title.  In  re  Jones  and  Erie  and 
Niagara  E.  W.  Co.  et  al.,  559. 

Contract  with — Authority  of  agent 
— Statute  of  Frauds — Acceptance — 
Corporate  seal.] — See  Contract,  5. 


BATE. 

See  Assessment  and  Taxes,  2. 


BEDEMPTION. 

On  sale  of  land  for  taxes — Evi- 
dence.']— See  Assessment  and  Taxes, 

1. 


BE-ENTBY. 

Proviso  for.] — See  Landlord  and 
Tenant,  1. 


BEGISTBABS. 

Plans — Fee  for  exhibiting — -31  Vic. 
cli.  20,  sec.  70,  sub-sec.  11 — Construc- 
tion of] — The  plans  filed  in  the  reg- 
istry office  of  the  City  of  Toronto, 
were  exhibited  to  two  assessors  of  the 
city  assessment  department,  who  used 
the  plans  in  order  to  check,  for  assess- 
ment purposes,  the  dimensions  of  the 
variousTots  shewn  on  them. 

Held,  in  the  Common  Pleas,  and 
affirmed  on  appeal,  Strong,  J.,  dis- 
senting, that  the  registrar  was  not 
entitled  to  charge  as  for  a search  on 
each  lot  shewn  on  such  plans. 

Qucere,  whether,  unless  a plan  is  an 
original  registered  instrument  under 
31  Yic.  ch.  20,  sec.  70,  sub-s.  11,  any 
fee  is  chargeable.  In  this  case  the 
charge  of  10  cts.  for  exhibiting  each 
plan  was  not  objected  to. — Lindsey 
v.  Corporation  of  Toronto,  335. 
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REGISTRATION. 

Effect  of,  when  mortgage  lost .] — 
See  Mortgage. 


RENEWAL. 

Chattel  mortgage — A ff davit— State- 
ment— Sufficiency  of. J — SZe  Chattel 
Mortgage  1. 

Of  timber  license — Prior  issue  of 
letters  patent — Endorsement  of  Com- 
missioners of  crown  lands  on  patents 
— Effect  of) — See  Timber  License. 


RENT. 

See  Landlord  and  Tenant. 


REPLY. 

Evidence  in — A dmissibility .] — See 
Criminal  Law,  1. 


RESCISSION. 

See  Contract,  6,  7,  8. — Foreign 
Judgment.  — Sale  of  Goods. 

REVISION,  CO  CRT  OF. 

Right  to  alter  assessment  roll  with- 
out notice .]  — See  Assessment  and 
Taxes,  2. 


REWARDS. 

For  apprehension  of  felons — Power 
of  townships  to  offer. ]— See  Munici- 
pal Corporations. 


ROAD. 
See  Ways. 


ROAD  ALLOWANCE. 
Closing  up.'] — See  Ways,  2,  5. 


ROLL. 

Assessment  — Right  of  Court  of 
Revision  to  alter  ivithout  notice.] — See 
Assessment  and  Taxes,  2. 


RULES  OF  COURT. 
547. 


SALE  OF  GOODS. 

C ontract — Rescission — Insolvency.  J 
— In  March,  1872,  the  plaintiff,  a 
merchant  at  Orillia,  gave  to  D.,  the 
travelling  agent  of  defendants,  who 
were  merchants  at  Montreal,  an  order 
for  certain  goods,  amongst  which  were 
500  kegs  of  nails,  at  $3.80  per  ton, 
which  D.  accepted,  the  goods  to  be 
delivered  monthly  during  the  season 
or  sooner  if  required  by  the  plaintiff, 
at  six  months’  credit.  In  May  fol- 
lowing, after  all  the  goods  except  the 
nails  had  been  delivered,  the  plaintiff 
was  burned  out,  in  consequence  of 
which  he  became  insolvent,  and  so 
notified  his  creditors,  giving  them  a 
statement  of  his  assets  and  liabilities, 
and  offering  them  a composition  of 
60  cts.  on  the  $,  which  they  accepted, 
and  a deed  of  composition  and  dis- 
charge was  executed,  the  composition 
being  payable  by  instalments  at  cer- 
tain stated  periods,  the  plaintiff  to 
give  his  creditors  his  promissory  notes 
for  the  said  instalments,  and  to  assign 
to  a trustee  certain  policies  of  insur- 
ance, and  other  securities  for  the  due 
payment  of  the  instalments,  but  on 
the  payment  of  the  instalments  at  the 
times  specified  the  creditors  were  to 
release  the  plaintiff  from  all  their 
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claims.  Neither  at  the  meeting  of 
defendant’s  creditors,  nor  at  the  time 
the  deed  was  executed,  was  any  men- 
tion made  of  the  plaintiff’s  intention 
to  require  the  performance  of  the  con- 
tract as  to  the  nails,  nor  did  he  in- 
clude it  as  one  of  his  assets,  either 
in  liis  statement  delivered  to  his  cre- 
ditors, or  in  the-  schedule  attached  to 
the  deed.  There  was  contradictory 
evidence  as  to  a rescission  of  the  con- 
tract in  fact,  but  the  jury  found  there 
had  been  none.  The  plaintiff  having 
subsequently  sued  defendants  for  non- 
delivery of  the  nails  : 

Held,  by  this  Court,  and  affirmed 
on  appeal,  Draper,  C.  J.  of  Appeal, 
dissenting,  that  the  evidence  shewed 
a rescission  in  law  of  the  contract, 
the  conduct  of  the  plaintiff  having 
been  such  as  to.  justify  the  defendants 
in  the  belief  that  he  intended  to  aban- 
don it  upon  his  insolvency,  and  there 
being  evidence  that  the  defendants, 
in  such  belief,  likewise  abandoned  it. 

Per  Draper,  C.  J.  of  Appeal,  that 
though  the  plaintiff’s  insolvency, 
coupled  with  the  other  evidence,  did 
not  put  an  end  to  the  contract,  it  en- 
titled the  defendants  to  payment  in 
cash,  which  the  plaintiff  did  not  ten- 
der ; and  on  this  ground  he  could 
not  recover. — Bingham  v.  Mulhol- 
land  et  al.,  210. 

Bee  Contract,  2,  4,  5,  8. 


SALE  OE  LAND. 

Sheriff's  sale — Defects  in  process — ! 
Validity.'] — See  Estoppel,  1. 

Taxes  — Validity.] — See  Assess-  | 

MENT  AND  TAXES,  1. 


SCHOOLS. 

Land  granted  to  county  for  school ) 
j purposes — Subsequent  incorporation  j 


of  city  — Effect  of  the  School  Act  of 
1874,  37  Vic.  cli.  28,  0.] — On  the 
26th  September,  1844,  one  LeB. 
conveyed  certain  land  to  the  Muni- 
cipal Council  of  the  district  of  Dal- 
housie,  on  the  condition  of  their 
erecting  within  a year  a school  house 
thereon.  The  deed  did  not  state 
that  it  was  to  be  a model  school 
house,  but  that  was  the  only  school 
they  could  then  establish,  and  the 
council  had  on  the  16th  May  pre- 
vious, acting  under  7 Vic.  ch.  29, 
which  authorized  the  establishment 
of  model  schools,  passed  a resolution 
and  by-law  reciting  the  statute,  and 
directing  the  establishment  of  a 
model  school,  which,  within  the  time 
limited,  was  erected  on  this  land. 
The  land  formed  part  of  what  was 
afterwards  incorporated  as  the  town 
of  By  town,  and  subsequently  the  city 
of  Ottawa,  while  the  district  of  Dal- 
housie  became  the  county  of  Carle- 
ton.  The  evidence  shewed  that  up 
to  1851  the  school  was  used  as  a 
model  school,  and  that  the  plaintiffs 
had  always  asserted  their  right  there- 
to, and  had  ejected  one  S.,  who  got 
into  possession  as  a private,  and  after- 
wards as  a common  school  teacher  ; 
and  up  to  1868,  the  defendants,  the 
Public  School  Board  of  Ottawa,  had 
admitted  the  plaintiff’s  right  to  it. 
The  37  Vic.  ch.  28,  O.,  empowered 
the  Public  School  Board  of  any  city 
to  take  possession  of  all  public  school 
property,  and  to  hold,  as  a corpora- 
tion, all  such  property  acquired  or 
given  at  any  time  for  public  school 
purposes  in  the  city  by  any  title 
whatsoever.  Defendants  took  posses- 
sion, claiming  the  land  as  being 
vested  in  them  nnder  this  Act,  and 
the  plaintiffs  then  brought  ejectment. 

Held , that  plaintiffs  were  entitled 
to  recover,  for  that  under  LeB.’s 
conveyance  the  property  vested  in 
them,  and  the  subsequent  School 
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Act  had  not  had  the  effect  of  di- 
vesting it. 

Held,  also,  that  there  was  no  objec- 
tion to  the  county  owning  land  so 
acquired,  and  subsequently  included 
in  the  city. — Corporation  of  Carleton 
v.  Public  School  Board  of  Ottawa , 
137. 


SCIENTER. 
See  Ways,  2. 


SEAL. 

Corporate,  when  necessary.']— See 
Contract,  5. 


SEPARATE  ESTATE. 
See  Married  Woman. 


SEDUCTION. 

Denial  of  service — Abandonment — 
Consol.  Stat.  U.  C.  ch.  77,  sec.  2.] — 
To  an  action  of  seduction  brought  by 
the  mother,  alleging  that  the  seduc- 
tion took  place  after  the  father’s 
death,  the  defendant  pleaded  that  the 
daughter  was  not  the  plaintiff’s  ser- 
vant, and  that  for  ten  years  before, 
and  five  years  since  the  cause  of 
action  arose,  the  plaintiff  had  con- 
tinually abandoned  and  refused  to 
provide  for,  and  to  entertain  the 
daughter  as  an  inmate. 

Held,  plea  bad,  for  the  mere  aban- 
donment would  not  of  itself  divest 
the  right  of  action,  though  it  should 
affect  the  damages ; and  there  was 
no  allegation  of  the  cause  of  action 
being  vested  in  any  other  person. — 
James  v.  Hawkins,  346. 


SERVICE. 

Denial  of — Pleading.] — See  Se- 
duction. 


SET-OFF. 

Form  of  plea.] — See  Corporations. 


SHERIFF. 

Statutory  covenant — Sureties — 27 
<£•  28  Vic.,  ch.  2 8, sec.  20 — Insolvency .] 
— Held  that  the  statutory  liability  of 
a Sheriff  and  his  sureties  under  sec. 
20  of  27  & 28  Vic.  ch.  28,  for  not 
paying  over  moneys  received  by  the 
Sheriff  only  applies  to  moneys  acquired 
by  the  Sheriff  by  virtue  of  his  office, 
for  the  purpose  of  being  paid  over  to 
a party  to  some  legal  proceeding. 

Where,  therefore,  M.  having  been 
arrested  on  a writ  of  capias,  the 
plaintiff  in  lieu  of  a bail  bond,  de- 
posited $850  with  the  Sheriff,  and 
obtained  M.’s  release,  but  the  plain- 
tiff having  subsequently  rendered 
M.  to  the  sheriff,  he  was  again  put 
in  gaol,  where  he  remained  until 
becoming  insolvent,  he  was  discharged 
by  an  order  in  insolvency  : Held, 
that  the  plaintiff  could  not  sue  the 
Sheriff  and  his  sureties  on  their 
statutory  covenant  for  the  omission 
or  default  of  the  sheriff  in  not  pay- 
ing over  the  above  amount  to  the 
plaintiff. 

Quaere  as  to  the  effect  of  the  insol- 
vency proceedings  on  the  plaintiff’s 
right  to  the  money. — Kero  v.  Powell 
et  al.,  448. 

Sale  by  — Defects  in  process  — 
Validity.] — See  Estoppel,  1. 


SIDEWALKS. 
See  Wajs,  4. 
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SIGNALS. 

Neglect  to  give  on  train  approach- 
ing highway  crossing.  ] — See  Rail- 
ways, 2. 

SLANDER. 

See  Defamation. 


SPECIAL  DAMAGE. 

See  Defamation. 


STATEMENT. 

On  renewal  of  chattel  mortgage — 
Sufficiency  of] — See  Chattel  Mort- 
gage, 2. 


STATUTE  OF  FRAUDS. 

Sale  of  goods — Acceptance.^ — See 
Contracts,  5. 

Contract  not  to  be  performed  within 
the  year.~\ — See  Contract,  7. 


STATUTE  OF  LIMITATIONS. 

See  Limitations,  Statute  of. 


STATUTES,  (CONSTRUCTION 
OF.) 

9 & 10  Wm.  III.,  ch.  15. 

13-14  Vic.  ch,  67.] — See  Assessment 
and  Taxes,  1. 

16  Vic.  ch.  182.] — See  Assessment  and 
Taxes,  1. 

Consol.Stat.  C.  ch.  66,  secs.  144,  145.] 
— See  Railways,  1. 

Consol.  Stat.  C.  ch.  78,  sec.  4.] — See 
Pleading. 

Consol  Stat.  U.  C.  ch.  16,  sec.  54.] — 
See  Executors  and  Administrators. 

Consol.  Stat.  U.  C.  ch.  24.] — See  Magis- 
trates, 2. 

Consol.  Stat.  U.  C.  ch.  45,  sec.  10.J — 
See  Chattel  Mortgage. 


Consol.  Stat.  U.  C.  ch.  57,  sec.  3.] — See 
Line  Fences. 

Consol.  Stat.  U.  C.  ch.75.]— See  Magis- 
trates, 1. 

Consol.  Stat.  U.  C.  ch.  77,  sec.  2.]— 
Seduction. 

Consol.  Stat.  U.  C.  ch.  88,  sec.  3.] — See 
Possession. 

29  Vic.  ch.  26.] — See  Assessment  and 
Taxes,  1. 

27-28  Vic.  ch.  28,  sec.  20.] — See  Sher- 
iff. 

31  Vic.  ch.  20,  sec.  70,  sub. sec.  11.] — 
See  Registrars. 

32-33  Vic  ch.  31,  D.]  — See  Magis- 
trates. 

34  Vic  ch.  13,  sec.  10.] — See  Nonsuit. 

34  Vic.  ch.  14,  sec.  2.] — See  Chattel 
Mortgage. 

35  Vic.  ch.  80,  secs.  28,  35,  O.] — See 
Pleading. 

36  Vic.  ch.  8,  sec.  18.] — See  Jury. 

36  Vic.  ch.  16,  0.] — See  Married  Wo- 
man, 1. 

36  Vic.,  ch.  22,  0.]  -See  Lien.. 

36  Vic.,  ch.  31,  sec.  22,  0.]— See  Mali- 
cious Prosecution. 

37  Vic.,  ch.  25,  0. ] — See  Line  Fences. 

37  Vic.,  ch.  28,  O.J — See  Schools. 


STOCK. 

See  Contract,  4 — Corporations. 


STREET. 
See  Ways. 


SUBSTITUTED  AGREEMENT. 

See  Contract,  6. 


SUBSTITUTED  WAY. 

By-law  closing  up  road.)  — See 
Ways,  5. 


SURETIES. 

Sheriff.  ] — See  Sheriff. 
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TAXES. 

See  Assessment  and  Taxes. 

TELEGRAPH  MESSAGE. 
Forgery  ) — See  Criminal  Law,  2. 


TENDER 

C ontract — Rescission — Insolvency.  ] 
— See  Sale  of  Goods. 


TIMBER. 

Inspection , before  delivery.)  — See 
Contract,  2,  8. 


TIMBER  LICENSE. 

Renewal  of  subsequent  to  letters 
patent  — Endorsement  of  Commis- 
sioner of  Crown  Lands  on  patents — 
Effect  of) — To  an  action  for  taking 
plaintiffs ’s  timber,  defendant  pleaded, 
on  equitable  grounds,  that,  at  the 
time  of  an  application  to  the  Com- 
missioner of  Crown  Lands  for  patents 
to  certain  nngranted  lands  of  the 
Crown,  it  was  agreed  between  the 
applicants  and  the  commissioner  that 
the  lands  should  be  granted  subject 
to  a timber  license  to  the  defendant, 
then  in  force,  and  to  a renewal  'of 
such  license,  if  granted : that  on  the 
patents  subsequently  issuing,  grant- 
ing the  lands  absolutely  to  the  patent- 
ees, the  commissioner  endorsed  there- 
on, and  signed  a memorandum  of  such 
agreement,  and  on  the  expiration  of 
the  license  renewed  it : that  the  tim- 
berwas  cut  during  such  renewal ; and 
that  the  plaintiff  acquired  his  title 
from  the  patentees,  with  full  know- 
ledge of  the  premises. 


Held , per  G Wynne,  J.,and  affirmed 
by  the  full  Court,  that  such  endorse- 
ment, and  the  renewal  of  the  license, 
were  unauthorized  and  invalid,  and 
that  the  plea  shewed  no  defence. — 
Contois  v.  B onfield,  39. 

[This  case  has  since  been  affirmed  on  Appeal.] 


TITLE. 

Misrepresentation  as  to.] — See  In- 
surance, 1. 

See  Ejectment — Lien. 


TRANSFER. 

Of  stock!] — See  Corporations. 


TRESPASS. 

Against  attorney  issuing  execution 
afterpayment  of  debt.] — See  Attor- 
ney. 

See  Estoppel — Insolvency,  1 — 
Line  Fences— Malicious  Prose- 
cution. 


USAGE. 

Evidence  of — when  admissible.] — 
See  Contract,  2. 


VERDICT. 

Where  leave  was  reserved  at  the 
trial  to  set  aside  a verdict  entered 
for  the  defendant,  and  to  enter  a 
verdict  for  the  plaintiff : Held,  that 
the  Court  of  Appeal  could  order 
such  verdict  to  be  entered. — Herbert 
v.  Park  et  al.,  57. 

VESSEL. . 

Loss  of — Cancellation  of  insurance 
after.] — See  Insurance,  4. 
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WAGGON. 

Left  on  highway  — Negligence  — 
Liability.  ] — See  Ways,  1. 


WAIVER. 

See  Insolvency,  2 — Landlord 
and  Tenant. 


WARRANT. 

On  sale  of  land  for  taxes — Sealing 
— Evidence.]  — See  Assessment  and 

Taxes,  1. 

Issue  of  for  arrest  of  escaped 
lunatic.] — See  Malicious  Prosecu- 
tion. 


WATER. 

Action  for  diverting.] — See  Estop- 
pel, 2. 

See  Landlord  and  Tenant,  3. 


WAYS. 

1.  Municipal  corporations — Wag- 
gon left  on  the  street — Negligence 
Liability  — Pleading ,]  — The  first 
count  of  a declaration,  after  averring 
defendants’  duty  to  keep  a street  in 
repair, alleged  that  they  so  negligently 
preserved  and  kept  the  same,  and  so 
wrongfully,  negligently,  and  impro- 
perly permitted  a waggon  to  be  and 
remain  thereon  for  a long  time,  to 
wit,  for  the  space  of  one  month,  con- 
trary to  their  duty,  that  thereby  the 
street  became  and  was  unsafe  for  the 
liege  subjects,  &c.,  to  drive,  pass,  and 
repass,  with  their  horses  and.carriages, 
&c.,  and  the  plaintiff  lawfully  pass- 
ing with  his  carriage  and  horses,  the 
horses  became  frightened  by  the  said 
waggon  and  ran  away,  and  the  plain- 
tiff was  injured,  &c. 
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The  second  count  alleged  that  de- 
fendants wrongfully  and  negligently 
permitted  a certain  waggon  to  be  and 
remain  on  the  said  highway  for  a 
long  space  of  time,  to  wit,  for  the 
space  of  one  month,  so  as  to  obstruct 
the  same,  whereby  the  plaintiff’s 
horses,  while  she  was  lawfully  passing 
along  the  said  street  in  her  carriage, 
were  frightened  and  ran  away,  &c. 

* II eld,  both  counts  bad,  in  not 
shewing  in  what  respect  the  corpora- 
tion were  negligent,  or  what  duty 
they  neglected,  for  it  was  not  stated 
whether  the  waggon  was  defendants’, 
or  that  it  was  allowed  to  remain  an 
unreasonable  time,  or  that  there  was 
not  sufficient  room  left  to  pass,  or  in 
what  way  such  an  object,  not  of  itself 
likely  to  frighten  horses,  caused  the 
injury. — Rounds  v.  Corporation  of 
Stratford,  123. 

2.  Vicious  horse  at  large  on  high- 
way— Injury  caused  by — Scienter — 
Pleading .]  — Declaration  : that  de- 
fendant was  possessed  of  a wild, 
vicious,  and  mischievous  horse,  and 
it  was  unsafe  and  improper  to  permit 
the  said  horse  to  go  or  run  at  large  on 
any  public  highway,  yet  the  defendant 
wrongfully  and  negligently  permitted 
and  suffered  the  horse,  so  being 
vicious,  &c.,  to  go  at  large  on  the 
public  highway,  where  the  plaintiff 
then  lawfully  was,  whereby  the  horse 
ran  at,  and  jumped  upon  the  plaintiff, 
and  broke  his  leg. 

Held,  bad,  for  knowledge  of  the 
animal’s  vicious  nature  was  not  aver- 
red ; and  the  allowing  it  to  be  at 
large  on  the  highway  was  not  a breach 
of  any  duty  due  from  defendant  to 
plaintiff. — Chase  v.  McDonald,  129. 

3.  By-law — Closing  up  road — In- 
gress and  egress  — Compensation — 
Description  of  road  conveyed  in  lieu 
of] — Where  a by-law  passed  by  a 
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township  corporation  closed  np  a 
public  road,  whereby  the  plaintiff 
was  excluded  from  ingress  and  egress 
to  and  from  his  land  and  residence, 
and  did  not  provide  any  compensa- 
tion to  the  plaintiff  or  some  other 
convenient  road  or  way,  except  that 
the  road  to  one-half  its  length  and 
width  was  given  to  the  plaintiff  as  a 
private  way. 

Held , that  the  by-law  was  invalid 
for  not  awarding  compensation,  and 
must  be  quashed, 

The  by-law  did  not  contain  any 
description  of  the  part  given  to 
plaintiff  so  as  to  ascertain  its  extent. 
Semble , that  for  this  reason  also  the 
by-law  was  invalid. — In  re  Annis 
and  Corporation  of  Mariposa , 133. 

4.  Municipal  corporations — Acci- 
dent— Negligence — Contributory  neg- 
ligence,,] — The  plaintiff  walking  along 
a sidewalk  in  the  town  of  Dundas  in 
January,  1875,  stepped  into  a hole, 
about  eighteen  inches  long  and  seven 
inches  wide,  and  broke  her  leg.  The 
hole  was  close  to  her  residence,  and 
she  was  well  aware  of  its  existence, 
but  she  said  she  was  unable  to  see  it 
in  consequence  of  its  being  covered 
with  snow,  there  having  been  a light 
fall  the  night  before,  Other  witnes- 
ses, however,  said  it  was  only  partially 
covered  and  was  quite  visible  to  a 
person  taking  ordinary  care.  The 
sidewalk  had  been  fully  repaired  in 
the  fall  of  1873,  and  also  September 
preceding  the  trial.  The  population 
of  the  town  was  about  4,000,  spread 
over  a large  surface ; the  taxes  levied 
being  about  $11,000,  more  than  half 
of  which  was  spent  on  the  streets  and 
sidewalks.  There  was  also  a commit- 
tee on  sidewalks,  one  of  whom  stated 
that  he  spent  more  than  two- thirds 
of  his  time  in  attending  to  them  The 
jury  having  found  for  the  plaintiffs, 
a new  trial  was  ordered. 


Semble,  that  to  support  an  action  of 
this  character,  the  want  of  repair 
must  be  such  as  would  render  the 
defendants  liable  to  indictment : that 
persons  using  a sidewalk  must  assume 
a certain  amount  of  risk ; and  that 
the  existence  of  a hole,  like  the  one 
here,  would  not  necessarily  impose  a 
liability. 

Qucere , whether  the  question  of 
contributory  negligence  was  for  the 
Judge  at  the  trial  or  should  have 
been  submitted  to  the  jury. 

Qucere,  also,  whether  to  form  the 
ground  of  an  action,  the  sidewalk, 
intended  for  extra  convenience,  must 
not  have  become  a nuisance  ad  com- 
mune nocumentum.  — Boyle  et  ux. 
v.  Corporation  of  Dundas,  420. 

5,  By-law  closing  up  road  allow- 
ance— Absence  of  compensation  or 
substituted  way — Validity  of- — Man- 
damus.] — Held,  that  the  absence  in 
a by-law  for  closing  up  a road  allow- 
ance of  any  compensation  and  of 
another  convenient  road  or  way,  in 
lieu  of  the  one  closed  up,  is  no  ground 
for  setting  aside  the  by-law,  for  the 
compensation  may  be  in  money  or 
some  other  means  outside  the  by-law, 
and  there  may  be  a convenient  road 
already  in  existence,  or  it  may  be 
provided  by  a separate  by-law. 

Where,  on  such  application,  the 
evidence  was  contradictory  as  to 
whether  such  substituted  way  was 
fit  for  travel  or  not,  the  Court 
suggested  the  issue  of  a mandamus 
and  the  employment  of  some  com- 
petent person  to  inspect  and  report, 
by  which  the  true  state  of  the  road 
might  be  determined.  — In  re 
Thurston  and  Corporation  of  Veru- 
lam,  5 93. 

See  Pleading. — Kailways,  2. 
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WHARF. 

Railway  on  — Accident.']  — See 
Railways,  1. 


WIFE. 

See  Married  Woman. 


WILL. 

Of  personalty  by  married  woman.  ] 

— See  Married  Woman,  2. 

See  Mortgage. 


G4S 

WORDS,  MEANING  OF 

“ Owner  y J — See  Assessment  and 

Taxes,  i. 

“ Appurtenances  S] — See  Deed,  3. 
11  Belief  of  ownerships ] — See  Lien. 


